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Hon'ole .iihri j,P, Charma^i'iBmbsr (3)

Hon^ble Shri i.S, ^digs.nerabtr (A)'

53m t, R, Gitdhar,
presently posted as
wiammissionar of Income Tax»
ftppsals XXII, ^
Bombay yurvedic Pracher,
iiantha Building,

Rsad, Near Charani r?oa,d.
Railuay Station,
Bombay-.21,

By Hdvooates Shri P.P. Rao alonqwith
5ihri R.K, Gupta

© « # Applicant

Vs.

1 . Union of India
through the Secretary,
Ministry of Finance,
i'^ortn clock, i*ieu Delhi,

2, 2 h3 Csntrai 6o-ard of Direct Taxes,
tnrouioh its Chairmsn,
North Block, New Delhi,

3. Ihe ^Commissioner for Departmental Inquiries
•ahri O.P, flishra,
Central Vigilance Commission,
Jaronagar House Hytruants ,
Akbar Road, Nou Delhi,

By AcJvocstaj

pendents

0 ft 0 E R

hon'bla ..'hri 3.P. Sharma ,T'1sfnbgr {3}

Ths applicant in this 0,A, has chaliengsd
the memorandum dated 18,1,93 unereoy a disciplinary
enquiry undar Rule 14 of tha CCS (CCA )Ruies ^ggg

hc.-3j i-bnen initiated. She hag alao challenged the

order dated 19,5,94 appointing Shri 0,P, Fsishra.CSl
Nay Delhi as inquiry Officer.
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2® '̂ e heard the learned caunsal en ths point of

admission^ The contantijn of the learned counsel is that

his case bs considered only uith respect ta the daiay in

ioSuifiQ "cne ma mo, dated 18,1,93, He has not pressed any

other ground of challsngs to tine aforesaid inaroo» The
, . ft/

ordsr tn®r@TC2ir8 is GQnfin0cl only to thst

3, The charge against tha applicant is that

whil# she was posted as IAC(Ass8ssm0nt )i Oelandhar

during 1981-82, in the search conducted on 31,12,81

at th© premises of 3,A, Atual and duru Amarjit Singh

at Kartarpur near ualandhar, she yas on duty in the

Control Room (her office room) in th6 1,1, afficil,

3alandhar as incharge of Control Room, She left the

control room at t0,O0 p.m. on 31,12,81 yitheyt

ensuring tha pretence ef any subetitute @r making

arrangements fer Shri «,G, Oeuan, I/C ef the atrang

reeii, te remain preeent in the Central Ream till tha

saaroh party is retyrnsd. There uas thus grass

negliganea and sarisus daraiictisn ef duty en her

part. Further, en 1,1,82, ane af the eeizad

trunke cantaining cash and jauallery etc. seized

frem Guru Amar jit Si ingh uas epened in her reom ta

take eut the seized ©ash for being depesited in the

bank. Stnt, Girdhar witnessed directed the ependng

ef thssj trunk without calling the independent

uitnsssas and Guru Amar jit Singh to be present

at the time af cpening ef the trunk. She has

thsrefsrs csmmittsd acts ef amiss is n and csmmissian

aiwJ displaysd lack ef devotion t® duty and cenduct
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tifib«conie^ ®f G®w«rnm®nt servant and tlierstin^

esntrawensd Rule 3(1)(il) and 3(iii) of ths

CCS(Csnduct) Rules,1 964.

4. frem a perusal af list ef dacuaents

supplied te the applicant slengwith mama, of

chargesheet there is a mentian af the statewnt

rijcorded by the Inspecter,CBI, Chandigarh ®n

12,10«88, The s ta tem ent of Shri 0»P» Bshl hag
also been rtcerded by-the CBI. There is ether

d®cymerit relating t@ the period 1984. Shri Ranbir

^irghjOeputy S,p,^ CBI,Chandigarh 1® als# a

yitnass in ttw departmBntal enquiry, A perusal
ef the abav® would shew that theugh the chargesheet
was issued in 1993 in a matter like, tha present

nature a decision has t® be arrived at the higries.fc

isvel, Mars delay in the matter therefore

cannat curtail the right of the 3uth®ritias te

issua a chargesheet for a misconduct if same

«f the witnesses are not available at the tim«

of •tiquiry. In that case the applicant is t® b«

benefited rather the administration, Tha

sppllGsnt has submitted a detailed reply to
afarssaid memo, @f chargesheet and a ftsr consi

dering the same,the President has orderecJ

appointment of an Inquiry Officer,

4 b. The scope of judicial review ^ inter-
locytory order in a proceedings has taen cansiderad
by tha Hon'ble Suprame Court in the caae of Union
of India &others Vs. Upetidra Singh reported in

U994) 27 rtTC 200. In that case a chargesheet

j • « s ® ^
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was issued to Shri Upendra Singh, iieputy

Gommissioner of Income Tax accompanied Dy

statement of imputations of misconduct in

support of article of charges in February ,1991,

Ghile the ffliaconduct pertains t@ certain survey

of the financial year 1986«.e7 the Principal

Bench of Cantrai i^dministretiv/e Tribunal while

admitting the 0,^, granted an interim direction

restraining ths respondents from proceedings

with disc ipi inary action against Shri Upendra

Singh relying on the decision of Hon'bls Sypreme

Court in the cass of Triyedi V, Union of

India reported in (l993) 2 SCC 55, Th® Hon'ble

Supreme Court on appeal filed by the Union af

India against tte aforesaid order considered

tiie^ observations made by the Court in Union af

India u, i.Na Saxena reported in (19 92 ) 2 SCC 124

and referred to para 6 at page 127 of t ha reports

which is quoted bsiou,

®In the first placs-, we cannot but
confess aur astonishment at tte impugnsd order
passed by the ,tribunal In a case like this the

Tirxbunal, ue feel, should haue.bean vsry cerefui
oaf ore granting stay in a disciplinary proceeding
at an interlocutory stage. The imputations made

against the respondent us re extremely serious and

the facts alleged, if proved, would have establi
shed misconduct and misbehaviour. It is surprising
that uithout even a counter being filed, at an
interim stags, the Tribunal without giving any
reasons and without apparely considering whethsr
ths memorandum af charges deserved to he enquired

into or not, grantad a stay of disciplinary
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proceedings •as it has den®. If tha disciplinary
proceedxngs xn such serious njc'ttsrs are staysd so
lightly as the Tribunal appears to hava done^ it
would extremely difficult to bring any urcngdoer
to book, Uq have, therefore, no hesitation In
setting aside the impugned order of the Tribunal and
ue direct that the disciplinary proceedings against
the respondent in terms of the chargeshaet dated
13,3,89 shall be proceeded uith according to law.
In fact, ye would suggest that disciplinary pro«
csedings should be proceeded uith as early as
possible with utmost zeal,"

The Hgn'bla ^yprsme Court further observed

that, in the case of charges framed in s disciplinary

enquiry the Tribunal ar the Court can interfere only

if an ths charges framed no misconduct or other

irregularity aliegsd ca.n be said to have been mads out

or the charges framed are contrary to any lay. At

this stags, the Tribunal has no jurisdiction to go inti

the correctness or truth af tha charges. The Tribunal

cannot take over tte functians of the disciplinary

autherity. The truth ar otherwise of the charges is

a matter for th©' disciplinary authority to go intg.

Indeed, ©ven after the cQnclusian of the disciplinary

prsceedings, if tns matter comes to court or Tribunal,
they ha.vs na jurisdiction ts look into the truth of the

cheirges or into the correctness af ths findings

recorded by tile disciplinary authority or the appsilats

authority as the case may b^. The function of the

Court/Tribunsl is one of judicial review, the para-

meters of which are repgatedly la id down by the Court.
I hasThe Hen bla Syprstns Court/furthor quotad btluw para

8 .o-t pag©-3l7 gf H,8, Candhi,£xciss and Taxation Officer-.

1 ,..6..
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cuffl-Asssss ing Authority, KarnaX V, Gopi Nath & Sons

reported in 1992 Supp (2) SCC 312. That said passage

is quot@d bolouj

^Gudicial revieu, it is trite, is net
directed against the decision but is confined to
the decision-making process. Gudlcial review
cannot QKtend to ths examination of the correct

ness or rsasonablanass of a dacision as a matter •

of feet, rhe purpas® of judicial revisu is to

ensure that the, individual reoeivas fair treat-

mant and not to ©nsure that the authority eifter
according fair trsatroent reach as, an a raatfcar
which it is authorised by law to oecide, a
conclusion which is corrset in tt^ ayes of the
Court. Dudicial review is not an appeal from
o decision but a reviau of the manner in which

decision is mads. It will be srronaous to

think that the Court sits in judgsmsnt not only
on the correctness of the decision making precess
but also on the correctness of the dacisian itself,'

The Hon'ble Suprsmo Court has also Quoted para 28
at page Q? af ths case of Union of India Us. K#K#

Ohauan raported in (1993) 2 SCC 36 and Quoted

the fallguing/--

=hu8, we conciudo that the disciplinary action

can bs teksn in the following oases I

(i> Uhera tha afficor had acted in a manner
as would reflect on his reputation for
integrity oi- goad faith or davotion to
dutyi

(ii) if there is prima facie material to show
rscklassness or misconduct in ths discharge
of his dutyI

(ixx)if he has acted in a manner which is
unbecoming^ of a govarnment servant*
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iy) if he had negligently or tha t he omitted
the prescribed conditions yhich are asssntiial

for the exercise of the statutory powers|

if ha had acted in order to unduly favour

a party I

T» In view of tne. above law ua find that 'the

preSiOfTc application is not at all maintainable at

this stage. Each case will depend on the facts

material to that case, The rsliancs by the learned

counsal far ths applicant on tha case af Trivedi

Us, UOI (supra) cannot .benefit the applicant and

the same has been referred to in the above case of

Upsndra iingh. The learned caunssl has. raferrsd to

csrtain other decisions of C.A.T. but in view of

i^he latast law laid down by ths Hon^ble Supreme

wsurt in the case of Upandra Singh it is not

necessary to refer to those cases,

8# While concluding the arguments ^ the learned
counsel has also prayed that in case no intarim

airecrion is issued he^may ba allouad to withdraw
thb cippiicdtion. The learned counsel only high
lighted the fact that there has been a delay in
issuing the chargasheet but ue find that there is
no delay in this cass,

9. T.ha prosent applicatlan is therofors
not .sintsinabls et this steps end sinPe the epplipapfs
caunssl hes me de a renuest ts ulthdrau ths appU.
cation, the applioatisn is elloued to ba ulthdr,e

dismlsssd as such uith no ordsra as to cost.
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