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New Delhi: this the /^ '

HOI'BIE MR.S.R.aDigE, iyiEWBEH{A).

OR.A.VlQAi/ALLI, MS1BHR{J),

1. Grinder Kumar Sharma
I'/n t.R.Sharma,R/o Block«4i), House No,'28
Sector XII, Noldai

2. V:mod Kumar Sharma.
s/o Shri C.R.Sharma,
R/o 8-133, Ganesh Nagar,

W^gar Somplex,
Delhi -92. *

By Advocate Mrs,^ Meera Chhibber.

National GapitallTerritory of Oelhi *
through it# Governor.
« aj Niwas,
DeIhi.

fehruM

K1996^

«•. *.Applic ants#

2, Gommissloner of Police
Polio. Head Quarter# '
I.P.Gstate, ^s,
New Delhi,

Of PollrsQelhi Polic. Security lSsJ
Vinay Marg, NewDelfJi •

By Advocate Shri Surat Singh..

-J.B3MEMT _

aiiJi2a:iaeJk..3^4iae^^_^__

Sh.r.a and" ^i^inder Kua,ara 0". other have impugned the atand,
Order No l23/«q • . .(the s^-anding•i23/89 issued by the Deputy Co-mi. •

Delhi on the subject of s '
prayed for ouash- "sponsion and havequeshing of the direction' to the™ to
mark attendance on both time
the orde a n^htioned inthe order dated a.ii.g^ (Annexure.Pi, 3nd ay
direction to the respondent i '

spondents to pay the
conveyance allow.«^/«Pc +<> 4.1.

daily to 1derly to mark their attendancej

/3

.Respondents#
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Shortly stat@d that, the applicaiits, both

of whom, are Constables in Delhi Police vvere

suspended vide impugned order dated 3,ii#92 (Annaxure-

PI) pending en<quiry against them. In the suspension
order, the applicants have been directed to attend

the roll calls on both timesJ

3, The applicants contend that as one of them

lives in Noida area and the other lives in

Trans-Yamuna area, they have to travel approximately^2,;
iifyCl

" kms.^every day merely to mark attendance, at
their headquarters which has been designated S-Block,
Security Une to attend the roll calls and thereby
they are being asked biterally to remain in the

office whole day/ It is stated that no conveyance
allowance is being paid to them for these journeys,
and this direction to them to attend the ro^l calls

both times daily is illegal and untenable in law.

4. The respondents in their reply have
contested the OA and state that the direction to the

Un o.Us on .otH t^s is neithe, iiXs.sl
nor is untenable in lawJThey also stats that

the applicants are bound to attend the roll calls
in the morning and evening as per rules, and the
applicants are residing at their private residenca
without the permission of the competent authority and
therefore, they are not entitled to any TA,

The applicants in their rejoinder state
that they were called for security duties from
8th Bn. in Febru ary, 1992 and December, 1991
respectively, ^ security duties. Constables
are required to do shift duties from 8 a.!« to 2 p.hi.
and 2p,a.< to a p.„. the third category Is
reserved for night duties. After their shift duties
the Constables used to go for rest. They state

A
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that since the Barracks in fi-Block Security have

only three rooias which can adjust 11 beds in one room,
and 24 in other and the third room is occupied by the

guards and hence there is provision only for

persons, whereas the strength of security personnel

is about 35CX), Hence as the applicants cannot be

acconjinodated in §-Block Security, they have their

private residential arrangefnant and the department

had never asked them to shift to the line. The

applicants state that they were never being paid

HRA which shows that the department was aware

and allowed them to live outsidel

6. m have heard Mrs. Meera Chhibber for the

applicant and Shri Surat Singh for the respondents,^

7, Mrs. Chhibber has invited our attention

to CAT PB*s judgment dated 4,5.89 in m Ho.2052/88
Jagdish Ham Kataria Vs# UOI &others, wherein the

question was ^ decide "whether a Sub-in spec tor of
Folice appointed under the Delhi Police Act,1978
would be entitled to claim conveyance charges from
his residence to office to attend roll calls in the
morning and evening vs^iile he is placed under

suspension.*

8. In that judgment, the Tribunal had held
as follows:-

have no doubt in our mind th^t in fKa
absence of anv «5iDeri-Fir. l ^ * •
Eteihi Fo lire Art 1oil Pfovision in theinx i-oiice /\ct,i978 or the rules made

regarding reimbursemenl of

Placed under suspension, who
is required to attend •mil /» ti
he would be

conveyance charges to the extent as
admissible under the Supplementary Rules.^
We,however, make it clear that it will be
open to the Administrator to make a suitable

/)
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provision in the rules ro^V-tindei the
He ihi 1^0lice Act^1978 to provide for the
quantuta of such charges which could be
reifflbursed to a Police Officer in such
c ases,^

However, until the rules are made by the
Administrator in this behalf, the provisions
contained in the Supplenientary Rules would
be ^plicable/ ih this view of the
matter, the applicant will be entitled
to reimbursement of conveyance charges
incurred by hi® fro® i5,i,88 for the
journeys undertaken fro® his residence
in Mangol Puri to his office in Lodi Road to
attend the roll calls to the extent
admissible under the Supples^ntary lules.-"

9. The SIP filed against that judgment, in the
Hon»bl6 Supreme Court with an application for an

exparte stay, was dismissed vide order dated 3M^9

10•• This controversy again arose in 0#A«Mq,'2017/91
lal Singh Vs. Delhi Administration 8. Ors,, decided
on 13.5,93, in which the respondents were directed
to adhere to the directions given in Jagdish fiam
Kaitaria*s case (Suprai and pay to the petitioner
the conveymce aUowanoa in terms of the orders passed
in that OA,

11.' m another Judgment relied upon by Mrs,'
Chhibberiias delivered by the Calcutta High Court'fa
Chittaranjan Ghose Vs.' I.G, of Poiic. ^
1979 (2) sm 194 in it hadi been held that
e person under suspension cannot be called upon to
attend the roll calls during the period of suspension
t to render any service .or to perform „y duty.

Attending roll call by a police personnel is a part
of his duty, and if he has been suspended from
performing his duty, the authority concerned cannot.
at the sam breath, call upon him to attend the roll
call# A



-r 5 -

12^ The CAT Allahabad Bench in Hasan Vs,^

Sr. Supdt/ as© Gorakhpur & Ors- ATR 1986(2) CAT 554

held that a suspended employee is debarred fiom

perforroing any duties, and to attedance is a

duty and, there fore, it v*ould be illegal to ask
suspended

the/,6mployee to mark his attendance # The employee

isjtheref0f§, entitled to reimbursement of the

expenditure incurred by him in coming to the office

to sign the register in compliance with the instruct ins

given to him when hs was under suspension!

13, In G.A.No!1991/88 Gopal Singh Vs! UOI 8. Ors.

decided on 3,2,94 by the Principal Bench of the

Tribunal also the view has been taken that during

the period of suspension there is no question of anybocj/

being marked present or absent at any placeJ
'h^iVL [-v

14, Again CAT Galcuttay:^in R.M,Ma2umdar Vs.

UOI & Ors,' AXSJLJ X -1994(3)(CAT) 273 has held that

a person under suspension cannot be treated to be

absent from duty for not performing duties,

15, The respondents have relied upon Standing

Order 123/89, Instruction 6 of which states that

••During the term of such suspension the
po^rs, functions and privileges vested
in him as a Folice Officer shall be in
abeyance, but he shall continue to be
subject to the same responsibilities,
discipline and penalties and to the same
authorities, as if he had ncyt been suspended,*

The second para of Instruction No,6 states that

* A Police Officer unders suspension
shall be transferred to the Lines.
if not already posted th®re,* He shall
attend all roll calls and shall be
required to perform such duties and
to attend such parades as the Dy!
Commissioner of Police may direct etc#^

16, Mrs. Chhibber also invited our attention

, /



!5P

\1
^ 6 -

to CAT PB*s judgment dated 17,5,95 in OA Nb,2397/08

Ram firatap ShukXa Vs. Delhi Administration & others,

in paragraph 18 of which, after discussing in

detail the relevant provisions of the Punjab

Police Rules as well as the Delhi Police Act, 1978

and the Dielhi Police (Punishment 8. Appeal ) Rules,

it has specifically been held that

"the second para of Instruction 6 of the
Standing Order 123/89 should, there fore,
be considered to,^be contrary to the

provisions of the 0 Act and the Rules, and
hence ultra vires the Act and the Rules,"

17, This finding has been reacl^d on the

ground that the Commissioner of Police could not

bring through the back door as it were, in the

shape of a Standing Order^ provisions s^ich

had been discarded by the legislature when it

enacted the Delhi Police Act, 1978 and by the

Administration, when it made the Delhi Police

(P 8. A) Rules 1980.

18,* The said judgment further went on to

hold that neither the Act nor the Rules thereunder

require a Police Officer under suspension to be

either confined to the Lines or to attend the

roll calls, while under suspension. The Standing

Order 123/89, which provides for this requirement

is ultra vires. Tte said judgment also noticed the

Andte a Prade sh High Court's j udgraent in Zona1 Manager

Food Corporation of India Vs.- K,A,3iddiqu1-1982(2)

SIR 779 wherein it has been held that Regulation 66

of the F,CI Staff Regulation 197id id not authorise

the employer to compel an employee under suspension
contrary

to attend office , and any such direction/to that

effect was illegal, Tl» Home Ministry vide O.M,

dated 6,4.83(Page 211 of 3waoiy* s Compilation of

CCSCCCA) Rules-2oth Edition) had brought this

decision to the notice of all concern®d.



.w.

/ug/

- 7 -

19. Hence by that judgment in Ram^Partap Shukla*s

case ^upra^) it is concluded that no provision of

Qeihi Police Act, 1978 or the E^lhi Police (P 8A|

Rules, 1980 empovAers the Disciplinary Authority to

require a Police Officer under suspension to attend

the roll calls and absence from the roll calls

by a suspended Police Officer was not a liscondviet^^

20, The respondents have not produced any

materials before us to lead us to conclude that

the said judgment in R,Pi€hukla's case has not

bacome final.*

21. Hence in so far as the relief prayed for

in respect of Standing Order 123/89 is concerned ,

in view of the contents of the judgment in R.'P^hukla's

case holding the second para of Instruction 6 of

the said Standing Order to be ultra vires of the

Delhi Police Act, 1978 and the Delhi Police (P 8A)

Rules, no further directions appeaac necessary on

that count,"^ However, the direction to the applicants

to mark attendance both times daily as mentioned

in order dated 3,il,92{Annexure-PI) is quashed and

set aside with iramedicate effect and the respondents

are directed to reimburse the two applicants the

conveyance charges incurred by them from 3#11 #92

ti 11 date for journeys undertaken ftom their

residence to S-Biock, Security line for attending

the roll call to the extent admissible under rules,

subject to the applicants satisfying the respondents

that they had indeed incurred these expenses for

each day the reimbursement is claimed,

22, This OA is partly allov^d and is disposed

of In terms of paragraph 21 above. No costs,

j\ / j .
' cny'ii'h

( DR.A.VEQAVALLI ) ( S.R,AD.ldE )
member (.v) member<A)


