CENTRAL ADMINISTRATIVE TRIBUNAL 4/
PRINCIPAL BENCH:NEW DELHI

0.4 2ND.1975 /94
New Delhi, this the 18th day of April,1995

Hon'ble Shri J.,P. Sharma, Member (3}

Hon'ble Shri B,K, Singh, Member (&)

Constable Ajay Singh

s/o Shri Madan Singh,

rfo HeNo.1/11034,6a1i No,4,

Subhash Park Extension, A

Navean 3hahdara,Delhi, - eos Ppplicant

CJ}: &dvgcate: Shl‘i V¢90 Singh

Vs,
1. Commi sioner of Police,
Police Headquarters,
5J Building,Il.P. Estate,
Negw Delhi, '
2. By. Commissionsr of Polics,
11Ird Battalion,DAP,
Kingsway Comp,Delhi,
3., Inspector Raghubir Parsad,
11Ird Battalion,
&P, Kingsway Camp,
Delhi, see RESpondents

By Advocate: Shri Girish Kathpalia

DRODE R (ORAL)

Hon'tle Shri J.P. Sharma, Member (3)

The applicantkié a constable in Delhi Police
since March,1993 and an incident occured on 28,5,94
when the applicant was possessed with a official
fire arm and it is said that he was fondling with
tha’fira arm and while in conversation with asnother

gonstabla Om Farkash, the fire arm missile was

“ discharged as a result of fondling by the applicant

causing injuries in the arm of said constsble Om Prakash
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resulting in registration of 2 casa FIR No,280/94
u/s 337 IPC at P,3, Hari Nagar. The applicant was
suspended on 30.5.94 and by the order dated 10.8.34
of the Deputy Commissioner of Police the depart-
mentzl disciplinary enquiry was initiated u/s 29 of
the Delhi Police Act read with Delhi ?olic@{?uniah;

ment and Appesal) Rules,1980 and the summary of

~allegations dated 15,6,94 was served onthe applicant,

The applicant filed this spplicatinn
after making representstion to the respondents on
22,3.34, 1t is contended that the agt of the
respondents in holding parallsl departmental and
criminal proceedings against the applicant will
prajudice the appliéant in his criminal trial
and therafors the order dated 10.6.94 bs sot asids
alonguy ith summary of allegations and ths depart-

mentzl enquiry be stayed,

The respondents filed the reply on notice
and contasted ths applicatinn taking ths stend bthat

the

9

pplicant did not exhaust the departmental
remedy and directly rushed to the Tribunal hy
filing the preéent applicatian, The spplicant
has acted in a rash éﬁd negligemt manner inasmuch

as he was fondling with 2 firs arm and that azs a
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Police Lonstable he has to give more protsctiocn
than his 1i€é to the aforesaid fire arm, While
he started fondling with the samz with the result
that the missile shot éut injuring the arm of
Constable Om Parkash uitﬁ whom he Wwas in conver-

sation at that time on 28.5.94,

The applicant has also filed the rejoinder
roitsrating the facts alrsady stated in the griginal
application,

We heard the lsarned counssl Shri V,P,

Singh for the applicaﬁt and Shri Girish Kathpalia
for the :espandants,

There is no bar for holding parallsl
disciplinary departmental enquiry for the -same act or
misfeasance which amounts to miscanduct according
to service rules and offence according to lau,

The criminal case is to be tried in the proper forum
in the competent criminal court while the dapartmantal
action is iniiiated by the compstent disciplinary
authority undar the relevant service rulss appli-
cable to the delinquent employee, However, thea
law has been ;learly lzid doun in the case of
Kushesuwar Dubsy Vs, Bharat Coking Ccal Ltd,

reported in AIR 1988 S.C, 2118, In that cass the
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Hon'ble Suprems Court considersd the law on the
point referring to earlier three decidsd casas by
the Apex Court itself and finally has laid doun that
no strait-jacket formula can be laid down as ta in
which of the casas simultaneogs parsllel dapart-
mental proceadingskand criminal prosscution for the
same misfeasanca/offence .can ba resorted to and
that shall depend on each‘fact. and circumstance

af the particular case, In that reported cass

the original Civil Court issued 2n injuncticn to

the respondents not to procead with the Ga@artmentalr
enguiry bubt the Appellate court reversed that

order which was maintained by the High Court but

sst aside by Hon'ble Supreme Court with reasondngs ,

That was a fit case where the simultaneous Pro-

ceasdings gone departmentally =nd other criminal

court for the same misconduct/misfeasance cannot

be resorted to simultanseously,

Now applying the principla of that casa
the applicant of course was in possassian of

art

official fire arm and it was expacted as e

Tl

of his military drill to keep the said arm safaly
with safety cap attached to the said fire arm so
thet it may not be eject  the missile, However,

this very fact has to be considered by the
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criminal court whether the act of the applicant amountad
/

to gross and negligem:. conduct an his part or an act
in rashness and dereliction of the duty regsrding
preservstisn of the safety of the said fire arm or

it uQS;Vismajcr'i.e. the‘act of God, The applicant
has to give his defencz in the criminazl court and

if the departmental proceedings ars continugd, tha
applicant shall discloss his defence in cross—axamining
the witnesses to be sxamined in the dapartmgntal
enquiry by the administration also after ths fram-

ing of the charge leading his own evidencs on defence.
This is likely to prejudice the stand of the applicant
in the criminal case, Looking to anothar side, ths
department is not prevented from continuing the depart-
mental procesdings against the applicant on the same
misconduct of not properly sascuring the safety of the
official fire arm, even after the decision of thsg
eriminzl court though it may Tesult in acquittal,as
thare is a provision under Rule 12 of the Delhi
Police(Punishment & Appeal)Rules,1980 where even

aftér acquittal by the criminal court the department

is st liberty to proceed against the delincuent on

or

he same misconduct which has been subject of & chargs

in a criminal trial, If the departmant is allouwad

-to proceed with departmental enquiry, the applicanc

—
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will suffer irreparable loss and that . may prejudica
in his defencs. It is therefors a fit cass for

~staying the departmental enquiry,

The counsel for respondsnts argued thst the
\depaztmant may be psrmitted to procesd with the
departéental enquiry upto the stage of examining
the witnesses mentioned in support of the summary
of allegations and the applicaht Will not be
forced to Crcss examine those witnesses i,=2., the
framing of the charge shall be defarred till the
criminal prosscution is concludsd in the trial
caurt, The contention af the learned counsel for
the respondents therefore will not in any way
pre judice the applicant, The learned counsel for
the applicent algg pointed out during dictaﬁion
of this order that the witnesses of the admini—
stretion had already been examined in support of

the summary of zllegations,

of
In view of the above conspectus/facts

and ¢ ircumstances the application is partly allowsd

with ths following direetinonss:

a) The respondents will hanceforth stay the
departmental enquiry initiated agsinst the

applicant by the order dated 10,6,94 serving
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the summary of allegations and if the witnesses

of the administration had already been examined,

1

defer. ~ the procesdings of th
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> endguiry till the
conclusion of the criminal case from the Trial
Court, 1If the witnesses of the administration
in support of the summary of allegaticns are
yat to be examined or any of them hasbean
laft out then the examination of that can

be concluded but the applicant shzall not ba
forced to cross examine any‘af the witnaesses
and any cross examination doné under cosrcion
shall not be read as part of the dspartmental
enquiry and shall not be considered by the
Enquiry Officer while submitting the report
against the applicant, The applicant shall

ba fres to cross examine thoss uwitnessss if
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the respondent® resorted to commencs the
dspartmental enquiry after the decision of ih@l
criminal case and the applicant shall have a
right to cross examine by calling all thosa
witnassas examined by the administratiaon in
support of the summary of allegations, If

any of the witnesses has not been recalled

and not put‘tg crossnexamin;fﬁy the applicant
then the testimony of those witnassses shall

not be considered by the Enquiry Officer

while submitting the report and shall not be

. ‘0080'
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formad the part sof the enquiry procesdings.

b) The respondents shall be fres to commance the
enguiry on the s ame summary of =2llegztiosns
if so adviseds &fter the conclusion of Lhe
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criminal trial in the al Court, sven aftar

apquittal of ths applicant if thz case is coverad

s

by Rule 12 of Delhi Police{Punishma

-]
(e
&

e e
e
T

[ )

fEH]

it
Mot

*‘ Rules,1980 and thereaftap give adaquateg
opportunity to the applicant as aforesaid
the right of defaence if any charge hes hsen

framed against him,

4

In the circumstances of ths case, the parties

are to besr their oun costs,

(‘S\“\{\, [N i S .

(3.F. SHARMA)




