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*ODAO NO. .L098/94

New Delhi, this the 16th Day of May, 1995.

HON'BLE SHRL J.P. SHARMA, MEMBER (J)
HQN® BLE SHRI K MUTHUKUMAR ,M EMBER( A)

-

Abhey Ram s/o Shri Gordhan,
R/O Village Garhauli Kalan, i
Near Gurgaon (Haryana) Applicant

( By Shri Pratap Rai,Advocate)

Versus

Union of Indis through

The General Manager,

Northern Railway,

Barod a3 Hous e, ‘

New Delhi « 110 001 Respondent:

( By none)
JUDGEMENT

3 (delivered by Hon'ble SheJ.Ps harma,Men_ber(J)

The applicant retired as Chief Goods Clerk o
31,1 2.1991 while working in Deflhi Lzhori Gate Goods sffice
of Bikaner Division OV er Northern Railway in the gay scole
of Rs, 1400-2300/-. The next promotional post is thjy: of
Goods Supervisor which is s selection post in the pay
scale of Rs., 1600G=2660/=s The grievance of the applicznt
is thst his juniors Shri Ke.L& agchdeva and Shri Brijender
Behsri belonging to his cadre and also of the same >*f1,w1*;3 ‘y )

L

-~
L Rk




B et St

“ R,

-2- | \,D

group have been given that promotion ignoring the clain of

the applicant,

The applicant filed this application in May, 1974 ard |
hepr ayed for the grant of the rel'ief that theorder datal
20/21=%=1991, ignoring the claim of the applicant, be
quashed;- Jt is also prgayed that a declaration be made
regarding the promotion of the applicant to the post of
Good s Supervisor in the pay scale of Rs, 1600-2630/= from
June, 1991 with all consequential benefitss

On notice, the respondents contested this apzlication |
and it is stated that the applicant was considered but he
could not be given promotion to the post of Goods Superviser
in the pay scale offls, 1600-2660/= as a dem rtmental
disciplinary enquiry was pending against him on thz Dbisis
of S.F. 5 issued in August, 1990 and he was only exonested
vide orders dated 19/30,3.1992.

The applicant has also© filed the rejoinder,

We have heard the applicant's counsel at lengih e
perused the record, The épplicant retired from the post of
Chief Goads Clerk on 31, 12.1991., The applicant claims orma,tm:ﬁ
to the gost of Goods Supervisor on the basis of his juniorsg

having been promoted wee.f, June, 1991.in column 3 of ihe
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application, the applicant has stated that the applic[;ticé
js within limit ation, In the case of the applicant, the
limitation will run fran June, 1991 the date when juniars
to the applicant were pranoted nagmely Sh. K.L.Sachdevs
and3hri Brijender ?e'hari, as alleged by the applicant,
The applicant made 3 representstion on 12,7,3991
to the Senior D.P.0,, Northern Railway, Bikaner stating t‘*a?:,

by virtue of seniority, thename of the applicant iz a% the

i top for fermstien in grade 1600-2660/~ andlis name is missing

FM—L\QWre) L
fran the ferm=tien list issued on 20/21-6-1991, The s3plicant . |

made another representation on 21st December, 1991 i. oo

10 days before his retirement, In that case, he should hye
filed this application one year after this order or 4 ye,-;a‘:g"; y .i‘:
awalting the result of the representation.As said above, t‘*ze
& plicatiam has been filed in May, 1994, Therefore, the
Present application is hit by Section 21 of the AoTeAct, 19533
and the applicant has wrongly mentioned that the applicayticn -
1s within time, There is no request to condone the delgy
in filing this applic:tion, The respordents have taken thé", ._,'_"' L
point of limitation in their counter in para 3. In roply

to this para in the rejoinder, it is stated thst the app,‘ig;;c'gg;@_f"

served 3 notice on 20th September, 1993 on the
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kept silence after wal ting for about 8 months fil 41
present aPplication on 13-4-199 4( actually filed on 1B/5/94
by filing No, 1011), 8o well within time, Thus, the wement - -
made in the rejoinder is also incorrects The limitstion
does not start fram a legal notice as stated in the I’@j@l?‘u@:o
The limitation when once started to run it will not stop
running by any act of the applicant either by way ¢f
refresentation or a legal notice. The applicant haé to
come within e lrear fr@ the order of which he is ag'j,riev:fzci
and a statutory r epresentation is provided a further perial
of awaiting of the result of the representation is allowed,
The applicant, therefore, has to file the application within ..
1% years of time fram the date'of impugned order, the ifnmjnci
order in this case was issued in June,81'in which the c;}.awcf
applicant w as ignoreds The applicant has to come, in any
case, by June, 1993, The abplication is, therefore? Sar red bj |
times |
However, the case of the applicant has also boen
®ns idered on meritss The applicant stood retired on 31,12 _‘f,ﬂ;h .
hly ad-hoc promotion has been given to the aforesaid ,urors
ioe. SheKsLo3achdeva and Shri Brijender Behari in the (xf}wﬂfs

of the service by respordents and noregular selecticn was

held up to the time, the applicant superannuated, The
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pranotion i given to poth the junicrs and oth %28s

only on ad-hoc basis. The applicant has been served ith

a memo of chargesheet in August, 1990 for mzjor penalty

(SF 5), The promotion as stated by the applicant has been

given to his juniors in June, 1991 and at that time “he

[ e

applicant was facling adepartmen tal disciplinary enqu-rye
During the pendency ofAthe enquiry had there been requlaz
selection, the case of the applicant would have been
considered and kept in a sealed cover as held by the
Hon'blg Supreme Court of India in the case of Unionuf
India V/s. Ko\ Jankiraman reportéd in 1991(4) SCC Fage 1)9,
' The law laid down by the Hon'ble Supreme Court of Indis ig
quite elgborate and is fully applicable in the pr« seat c:._-«,sé Lo
. in hand,’ Far stop gap arrangement or for giving a ?35131‘1‘10&;;%@’!“:_1
for the time being which is of ad-hoc nature i,e. fcr the
purpose, the seniority has to be considered but =t the
'_ sgne time the persons should be cleared fran vigil:nce
anjle andperson whe is facing a departmental discipli.mr?
enguiry is under a clou&f and therefore inspite of ss‘n‘lcrszi.‘éyi;
; ' he cannot be rewardgd during the pentency of thelenz,;ul:c'y b’gﬁh:
: giving ad=hoc pramotion to a higher grades The contenticn U’

the learned counsel that the departmental disciplin.ry =iguiry: !

has come to an end sometimes in August, 1992 would ok jive o
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right to the appl icant tc; be re-considerea atfer his
retirement from servicee The position might have keen
di fferent had he been exoner gted from the charg-s hefore -
his superannuat iong The contention of the leasrned cansel
thst the applicnt has been exonerated and ’meréf"bre, the
charges which were levelled against him were not substanﬁ-’:ia‘ﬁgﬂé
nd the applicant should not be put to a loss permanently
by igncring his claim wwhen ke has subsequmﬁy been
exonerated from the chagges for promotion to the hijher
grade of 1600-2660/=; There is no substance in this
contentiono Ad=hoc promotion is in the discgetion o« tho
depasrtmental authority but should not be arbitrary or
the seniority should not be ignored, But an official whg
ic senior but facing the departmental disciplinary enqguizy
cann ot claim the parity with the junior vhé is free frcsr;;
any such clouts In such a situation the promotion 5f a u?lt;" "'
on adehoc basis cannqt be said tobe arbitrary or @ﬁjusﬁ o;c'vj ':3
unfair. The respordents, in their reply, have alsc statad o
that the applicant was also considered at the time of }Vﬂmg
promotion because the selection could not be held or

reasns. The applicant was not considered fit ard 50, hz

v3s not given the adhoc pramotion and his juniors .ero

preferred for the obvious reasons thit he was fac: g
L E J
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departmental discipliniry enquiry o The applicant ccunsel
has referred to an authority of the Opissa High <ourt
in the csse of Shri Srikrushna Misra V/s. State of nrissa

and others repor ted in 1980 volume=II, Le.L.Jo Fage 3.

in
The facts of that csse go against the applicant and /a8 nushou

it has been observed referring 1o the decision of the Hon’ole o

Supreme Court of Indis that promotion to the highes post n
(J ¥ v

should be made strictly according tothe recruitnent rules y -
cannot be preferred in giving pronotion, In that c:se undan
Orissag Subordinate Education service {General E;’artch) x,}lcg‘.
1972,certain &d=hoc promotions were made as recul:r
promotions could not be dae and the campetetive ":xamiﬁafgiﬁc;ftﬁ
called far after advertisement was abond aned by refuﬂﬁsmé
the fees to the can-didates realised from them for ‘th"v}'

said competetive exanination, In the present casc¢, the
sd=hoc pramnotion was in the exigency of the service a“:i

this can be against the statute rules also as no® legl*’ﬁii}&;;-&:jf -
is given to appointment on regulal baslse Such i=hog

b
appointtees have tO face the regular selection a 1ain and
only if they are found fit fn the regular selaction, they

jet the benefit of selection from the date they are

reccmmended by the Departmental PromotionComm 147 00 {Deielays
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Since ad=hoc promotion was given to the juniorg in the ;resmif:
case only as a stop gap arrangenent on the basis of their
) s
record of service and there was no chouwd—gf vigilanceikéfi: the
time 0of zd=hoc promotion hence, the applicant cannot ¢laim
the parity with them, Therefore, the citation g oduced hy the
learnzd counsel has no gpplication to the present casead
It is the department who has to take work fram thgz_':.é
employees for the higher post and the Person who has bein S“ﬂvm‘l
with 3 major penalty chargesheed on 3 lower post may either ®
dischy.ged from sefvice either by order of terminaticn rr

dismissal or may be exonerated subsequently, Such ;erson,

is lojical and in the inerest of the employee himsel .

The application is, therefore, dismissed as deviid 0Z

merits legvinjy the parties to besr their own costg,

{

{ B AA Sl s

P N
(K MUTHKUMAR) ( Jo Pa3 A7)
MBABER( A) Member (.J)




