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Central /)ciministrative Tribunal
frincipal Bench

O.A. No. JD98/94

New Delhi, this the l6th Day of May, 1995.

HCN'BLE 3HRL J.P. 3H,^A, MB/IBER (j)
HCN'BLE SHRI KJAU'IHIKUMAR,MEMBER( A)

Abhey Ram s/o Shr i Gordhan,
R/.D Village Garhauli Kalan,
Near Gurgaon (Haryana) Applicant

(By Shri iRrataP Rai,Advocate)

Versus

Union of India throu^

X

0

The General Manager,
Northern Railv/ay,
Bared a House,
New Delhi - iJD 001 Respondents

( By none)

JUDGEMENT

(delivered by Hon'ble Sh. J.PoB harma ,Member( j) ,

The applicant retired as Chief Goods Clexk csi

31.12.1991 while working in Delhi Lahori Gate Goods v^ffice.

of Bikaner Division over Northern Railv/ay in the Pay scale -

of Rs, 1400-2300/-. The next promotional post is thyt of

Goods Supervisor which is a selection post in the pay

scale of Rs. l60Q-2660/-. The grievance of the applicant

is that his juniors Shri K.LD achdeva and Shri Brijender

Behari belonging to his cadre and also of the same
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group have been given that promotion ignoring the d^vi: of

the applicanto

The applicant filed this application in May, 1994 and

hepxayed for the grant of the relief that theorder dat^si

20/2Jb=»6=>J991, ignoring the daitn of the applicant, be

quashedo It is also prayed that a declaration be tnads

regarding the promotion of the applicant to the post of

Goods Supervisor in the Pay scale of Rs, l600- 2650/«' ficm

June, 1991 with all consequential benefits,

Ch notice, the respondents contested this appl-callnn

and it is stated that the applicant was considered but he

could not be given promotion to the post of Goods ajpervisor

in the Pay scale ofRs, l60CU2660/= as a defertmental

^ disciplinary enquiry was ponding against him on the basis

of S.F. 5 issued in August, 1990 and he was only exonerateci -

vide Orders dated 19/30,3,1992,

Ihe applicant has also filed the rejoinder.

We have heard the applicant's counsel at lengtln end

perused the record. The applicant retired frOm the post of

C3nief Goods Clerk on 31,12.1991, The applicant claims promctiot)

to the post of Goods Supervisor on the basis of his juniors

having been promoted w.e.f, June, i991,in column 3 of ohe
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application, the applicant has stated that the aPpliCitiori

is within limitation. In the case of the aPPlicant, the

limitation will run frctn June, 1991 the date when jurr.ors

to -Uie applicant were prcmotei namely Sh, K»L<»Sachdeva

andShri Brijender Behari, as alleged by the applicants
1 ^

The applicant made a represoitation on 12,7,1991

to the Seiior D,P.:Oo, Northern Railv/ay, Bikaner stating that.

^ by virtue of soiiority, thename of the applicant is at the -

icL top for f^mation in grade 1600-2660/- andlis name is missing

X from the formdtion list issued on 20/21-6=1991, Ihe applicant ,

made another representation on 21st December, 1991 i, e,

10 days before his retirement. In that case, he shoui:! havo

filed this application one year after this order or ye^rs

awaiting the result of the representation. As said abci?©, the

^plication has been filed in May, 1994, Therefore, the

present application is hit by section 21 of the A,T,Act, i9t3

and the applicant has wrongly mentioned that the applicaticn

is within time. There is no request to condone the delay

in filing this application. The respondents have taken the ,

point of limitation in their counter in Para 3. In reply

to this Para in the rejoinder, it is stated that the applicaht ,

sereed a notice On 20th Septanber, 1993 on the rcspondaitn
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kept silence after waiting for about 8 months

present application on 13-4-1994( actually filed on 13/5/94
•Li

by filing No, JOll), a» well within time. Thus, tho ffieraait.

pade in the rejoinder. is al so ihcorrecto^ The liniitati;^

does not start frO® a legal notice as stated in the rejoirkierj,;,

The limitation when once started to run it will not stop

running by any act of the applicant either by way of

rejfcresentation or a legal noticeo The applicant has to

cQne within one ^ear frOn the order of which he is ag^^ievad

and a statutory r epresQitation is provide a further perlaj

of awaiting of the result of the represaitation is aliowedW

The applicant, therefore, has to file the application within

years of time frO® the date of impugned order. The ioiFagneti

ordor in this case was issued in JunepSl in v^ich the clai,® of

applicant w as ignored,' The aPPlicant has to come, in any

case, by June, 1993o' The application is, therefore, b<3rr£d by

time,'

However, the case of the applicant has also boon

considered on meritso" The applicant stood retirei on 31,12

Chly act-hoc promotion has be^ givei to the afcrcsald juniors

i, e. 3i«K-L<»S achdeva and 3nri Brijender Behari in the

of the service by respondents and no regular selectlcn wvjs

held up to the time, the applicant superannuat ed, Tlie
\ '
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prctnotion , given to both the juniors and othW^ was

only on ad-hoc basis. The applicant has been served v,-i.th

a memo of chargesheet in August, 1990 for major penalty

( SF 5), The promotion as stated by the applicant haS been

given to his juniors in June, 1991 and at that time he

applicant was facing adepartmehtal disciplinary enqu ry»

During the pendency of the enquiry had there hem rc-^lar

selection, the case of the applicant would have bom

considered and kept in a sealed ccver as held by too

Hon'ble Suprene Court of India in the case of Unionof

India V/s, K.V Jankiraman reported in 1991(4) SCO P sge

The law laid down by the Hon'ble Supreme Court of India lis ,

quite elaborate and is fully applicable in the pre sent case ^

in hand,' For stop gaP arr^gement or for giving a pxomotioi ;

for the time being v\hich is ofi ad-hoc nature Ue, fcr tl'io

purpose, the seniority has to be considered but at the

s<3ne time the persons should be cleared frOn vigilance

angle and person who is facing a departmental disciplinary

enquiry is under a clousj and therefore inspite of smicsrlty^

he Cannot be re^farded during the peniency of the en rjixy by-

giving a(d-hoc promotion to a higher grade,- The cont&ntix^ of

the learned counsel that the departmental disciplin r/ enquiry

has come to an end sometimes in August, 1992 would not irve n
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right to the applicant to be re-considered Sff^er his

retirasent from service. The position mi^t have fcew

different had he been exonerated frcm the charges before . - '

his superannuat lonii The contaition of the learned co._fi3eI

that the aPPlicnt has been exoneratel and therefore, ths ;

charges idiich were levelled against hia were not substaitiatsi f

and the applicant should not be put to a loss peraanentlv • ' / f

by ignoring his claim v.#ien he has subsequently been

exonerated from the chaSges for promotion to the higher
' _ ^

gra<ie of 1600-2660/-,- There is no subst^ce in th io

cOntentiOHo^ fi^-hoc pronotion is in the discretion of tho

departmental authority but should not be arbitrary or f ,

the seniority should not fee ignored. But an officia.^ .

ic, s^ior but facing the departmental disciplinary anqJj-jcy

cannot claim the Parity with the junior \rth6 is free frc© o '

any such clout. In such a situation the promotion of 3 junior

on ad-hoc basis cannot be said tobe arbitrary or adjust or •

unfair,' The respondents, in their reply, have also stctad ' .

that the applicant was also considered at Idie time of giving

promotion because the selection could not be held or csriaill

reasons. The applicant was not considered fit atri yo, no

iS not given the adhoc pronotion and his juniors ./ero • .

preferred for the obvious reascns that he was facl^n
- -y J
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, . -r-v The applicant (XPnseideftrtaental dlsciplmjry aiquiry . The

referred to an authority of the Oriesa High Court

in the case of Shrl Srlkrushna Mlsra V/s, 3tate of .rissa .

and others reported in 1980 Volume-II. I-.I-.J. fage^SSB.
The facts of that case go against the applicant and/as nudaaB

it has been observed referring to the decision of the Hon'hle; ;
duprfflie Court of India that prdnotion to the higher post ^^

should be made strictly, according tethe recruitoent rules

cannot be preferrel in giving pronotion. In that c-se under

Qrissa arbordinate Education Service (General Branch) -tiieSj

1972,certain ad-hoc promotions were made as regular

promotions could not be done and the competetive nxaDinat&p.

called for after advertisonent was abendanai by iefurdeng

the fees to the candidates realised from tham for the

said competetive examination. In the present case, the "

ad-hoc promotion was in the exigency of the scryic- and .

this can be against the statute rules also as no leqlt.ia.icy

is given to appointment on basis, aich

appointtees have to face the regular selection aJain

only if they are found fit fn the regular selsctiun, they ;

3et the benefit of selection from the date thoy are

reccinmended by the Departmental PromotionOommittee (U.C.C.;

\sL^
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since ad«=hoc promotion was given to the juniors in the >res2iit

case only as a stop gaP arrangement on the basis of their

record of service and there was no clout vigilanco at the

time of ad-hoc promotion hence, the applicant cannot claim

the Parity with them., Therefore, the citation produced by

learned counsel has no application to the present caseJ

It is the department who has to take work frcrn suitable '

anployees for tije higher post and the person who has bein so::v©4,

;vith a major penalty diargesheed on a lower post may either re

discha/gei from service either by order of terminaticn cr

dismissal or may be exonerated subsequently,' Such person, tiiorefbr'Qj

was not considered fit for promotion by the authorities and biiis ^

is logical and in the interest of the employee himselfv

The application is, therefore^ dismissed as devCid of

merits leavin] the parties to bear their own costs,'

(

( K«MU rHiJk-LPMR) ( Ja "i)
M8.1BER(A) V;n,berijr


