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CENTRAL ADMINISTRATIVE TRIBUN:
Principal Bench

O.A. No.1951/94

. ot o
New Delhi, dated»the.zs"the day of April, 1996

HON'BLE MR. S.R. ADIGE, MEMBER (A)

HON'BLE DR. A. VEDAVALLI, MEMBER (J)

Shri D.N. Gupta,

Medical Social Service Worker,

Room No.219, 2nd Floor,

Dr. R.M.L. Hospital, «
New Delhi-=110001. s oo e APPLICANT

By Advocate: Mrs. Raj Kumari Chopra,

VERSUS

1. The Union of India through
the Secretary,
Ministry of Health & Family Welfare,
Nirman Bhawan,
New Delhi.

2. The Director General,
Health Services,
Nirman Bhawan,

New Delhi.

3. The Medical Superlntendent,
Dr. R.M.L. Hospital,
Willington Crescent,

New Delhl.

4. Shri Ram Vir Singh,
Dr. R.M.L. Hospltal ;
New Delhi. ‘ Ve e RESPONDENTS“
By Advocate: Shri K.C.D. Gangwanl for the R~1 to R 3:;‘
By Advocate° Shri S.S. Rana along with Mrs. B Rana
for the pvt. respondent No. 4

- JUDGMENT

BY HON'BLE MR. S.R. ADIGE, MEMBER (A}

In this application Shri D.N. Gupta'hasf;
prayed for quashing of {i} the DpPC proceediﬁ%sgfirj
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dated 20.9.93 and (ii) the appointmentkbf/é;ri

Ram Vir Singh as Medical Social Services

Officer (Group B Gazetted K.2000 - 3500),

R.M.L. Hospital, New Delhi vide order dated’
11.2.94 (Annexure A). |

2. - The applicant joined the R.M.L Hospital
as Welfare Worker on 12.9.66 and as Medcial
Siocial Worker on 11.4.80. From the Hon'ble
Supreme Court's judgment dated 13.11.92 in
Civil Appeal No. 4806/92 Shri Ram Vir Singh Vs.
UOI & Ors. it -is clear - that three posts in
the cadre of MSW were created in R.M.L.
Hospital by the Union Health Ministry vide
order dated 24.8.78. These posts were to be

filled through names sponsored through Emp.

-Exchange as also in- service candidates of the

‘Hospital, according to their peformance at an
interview, which was held on 1.2.79 and a select
list of three candidates was Prepared. In that
list Shri Ram Vir Singh who was sponsored by
the Emp. Exchange was selected while the
present applicant was not selected. Shri Ram
Vir Singh, and one other person. Shri Radappa,
joinedrgwo of the posts on 25.9.79. The other
post remained vacant as the third appointee did
not join. It was readvertised on 10.1.80 and
the present applicant having applied for the
same was appointedvand joined on 11.4.80. When

a provisional seniority 1list of MSWs of the
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;aPPOlntlng the appllcant as MSSO on regular/}
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Hospital was prepared on 25.7.84, Shri Ram Vir

'Singh was shown as senior to the applicant. On

15.3.87 the'applicant sought preponement of his

date of appointment as MSW from 11.4.80 to

25.9.79 as to coincide with the date of
appointment of Shri Ram Vir Singh, which - was
grénted by the respondents ‘on 10.6.89, upon
which the Director General, Health Services

appointed him to the next higher level of

Medical Social Service Officer by order dated
9.7.90 on ad hoc basis. Upon this, Shri Ram
Vir Singh who was senior to the applicant as
MSW as per provisional seniority list referred
to above, challenged the ad hoc appointment of
the applicant as MSSO in the Tribunal, but the
same was dismissed by judgment dated 26.7.91 on
the reasoning that by preponing ghe applicant's
date of appointment as MSW to 25.9.79 the
Hoépital authorities had merely corrected an
error. That  judgment dated 26.7.91 was
challenged in Civil Appeal No. 4806/92. ’By its
judgment dated 13.11.92 thé Hon'ble Supreme
Court held that the order of the Hospital
authorities preponing the applicant's date of
abpointment from 11.4.80 to  25.9.79 was
arbitrary if not whimsical, and the Tribunal
was also unjustified in upholding the aétion of
the Hospital authorities 1in the matter of
disturbing the inter se seniority of Shri Ram
Vir Singh and the applicant., Accor1ndl the:

appeal was allowed and the order dated 23.6. 90,
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temporary basis w.e.f. 22.6.92 was quashed and
the respondents were directed to refix the
iﬁter se seniority of Shri Ram Vir Singh and
the present applicant in the cadre of MSW in
the Hospital and consider their cases afresh
for appointment to the higher cadre post of
MSSO in the Hospital in the 1light of that
judgment and in accordance with law.

3. Accordingly a meeting of the DPC was
held on 12.8.93 under the Chairmanship of D.G.,
Health Services to make recommendations for
selecting a candidate for the post of MSSO. A
copy of the minutes of that DPC has been taken
on record. The DCP noted that Shri Ram Vir
singh who admittedly was senior to the
applicant had been graded as 'Very Good' for
the years 1983 to . In 1990-91 he had been
graded as 'Good'5 For the years 1991-92 and
1992-93 he had been graded as 'average'.
Taking the average of all the gradings the DPC
considered that Shri Ram Vir Singh could be
graded as 'Good'. On the other hand the
pfeSent applicant was graded as "Outstanding'
for all the 8 preceding years, except for one
year. A doubt arose in the mind of the DPC
that when there were two candidates, one of
whom was graded as 'Outstanding' and the other
as 'good', whether it would be proper to
discard merit altogefher in a selection post
and select a candidate who was graded only as
'good' only because he was sSenior to the

outstanding candidate. The DPC desired that
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the advice of the Dept. of Personnel & Tralnlng
be obtained,‘who opined that after the issue of
the 0.M. @f’DORT dated: -10.3.89 , there could
be no doubt that where the bench mark was good,
any person graded as ‘'good' could not vbe
superceded}
4. On that basis the DPC in’its meéting on
20.9.93 recommended the case of Shri Ram Vir
Singh for promotion as MSSO. The meeting was
presided over by DGHS and took into account the
fact that there was two eligible candidates in
the feeder category namely Shri Ram Vir Singh
and the applicant Shri D.ﬁ. Gupta, for the
post of MSSO, of’whom'Shri Ram Vir Singh was
admittedly senior to the applicant. The DPC
also recorded that while_Shri Ram Vir Singh had
been aésessed overall as 'good', applicant Shri
D.N. Gupta as assessed as 'outstanding'. The
DPC noted that according to DP & T's O.M. dated
10.3.89 for making promotion by selection to
all Group 'B' and Group 'A' posts upto aﬁd
excluding the level of 8.3700-5000 exceptiﬁg
promofions for induction t® Group A posts or
services from lower groups, the bench mark
would be 'Good'. The DPC minutes further
record that the DPC found the senior most
candidate Shri Ram Vir Singh satisfied the
bench mark of 'Good'. Though the DPC found
Shri D.N. Gupta the better candidate, the
mlnutes record that the senior most candldate
fulfllled the requirement of bench mark ‘good'

and all other requlrements for the  post.
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Keeping in view the guidelines contained™In the

0. M. dated 10.3.89, the DPC recommended that
Shri Ran Vir Singh, the senior most candidate
be promoted as MSSO, and accordingly the
impugned order dated 11.2.94 was issued against
which this O.A. has been filed.

5. We have heard Mrs. Raj Kumari Chopra
for the applicant and, Shri K.C.D. Gangwani for
the official respondents. We have also heard
Shri S.S. Rana for the private respondent Shri
Ran Vir Singh. We have perused the méterials
on record and given the matter our careful
consideration.

6. The  procedure to be observed by DPCs
haé been set out in DP & T's 0.M. dated 10.3.89
(Ann. R-1) which has not been impugned in thé
O.A. Paragraph 1 of that O.M. states that each
DPC should decided its own method and procedure
for objective assessment of the suitability of
the candidates. Paragraph 2.1.1 sets out the
selection method and paragraph 3 the
non-selection method. Paragraph 2.3.1 of this
O.M. which has to be read as a  part bf the

selection method reads as follows:

" The list of candidates
considered by the DPC and the
overally grading assigned to each
candidate, would form the basis
for preparation of the panel for
promotion by the DPC. The
following principles should Be

observed in the preparation of the
panel:

(i) Having regard to the levels of the
posts- to which promotions are to
be made, the nature and importance
of duties attached to the posts a
bench  mark grade would be
determined for each category of

A




posts for which promotions are
be made by selection method.  For
all Group 'C'" Group 'B' and Group
'A' posts upto (and excluding) the
level of 18.3700-5000 excepting
promotions for induction to Group
'A' posts or services from lower
groups, the bench mark would be
'Good'. All officers whose
overall grading 'is egual to or
better than the bench mark should
be included in the panel for
promotion to the extent of the
number of vacancies. They will be
arranged in the order. of their
inter-se seniority in the lower
category without reference to the
overall grading, obtained by each
of them provided that each onhe of.

+ them has an overall grading equal.
' to or better than the bench mark
of ‘'good'.

Wherever promotions are made
for induction to Group 'A' posts
or services from lower groups, the
bench mark would continue to be
'good'. However, officers graded
as 'outstanding' would rank en
bloc senior to those who are
graded as 'Very Good' and officers
graded as 'Very Good' would rank
en bloc senior to those who are
graded as 'Good' and placed in the
select panel accordingly upto the
number of vacancies, officers with
same grading maintaining their

v inter se seniority in the feeder
’ post.

(ii) 1In respect of all posts which are
in the level of ®.3700-5000 and
above, the bench mark grade should
be 'Very Good'. However, officers
who are graded as 'outstanding':
would rank en bloc senior to those
who are graded as 'Very Good' and
placed in the select panel
accordingly uptio the number of
vacancies, officers with same
grading maintaining their inter se
seniority in the feeder post.

(iii) Appointments from the panel shall be
made in the order of names :

appearing in the panel - for
promotion.

A




(iv) Where sufficient
officers with the requireg bench

and for the unfilleg vVacacnies,
the appointing- authority shoulg

7. Admittedly the higher post of MSSO in
"R.M.L. Hospitai is a promotion post from the
feeder category of Mss to be filleq through
selection. It is also admitted that there were

only two eligible candidates vigz. the applicant

of whom Shri—RénIVir Singh is admittedly senior
to the applicant. 71t is also clear that while
the DPC has graded the applicant aS‘outstanding
on the basis -of his CRs for fhe period from
1983 to 1992-93, they have graded Shri Ram Vir
Singh overall as 'good! Oon the basig of his CRrg
for the above period. Thus Shri Ram Vir has
been given ap overall ‘grading equal to the
bench mark, and on that basis was Tecommended

for Promotion by the DPC.

be filleg UP by promotion through selection

from amongst the feeder category of M.S.S. The

/A
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O.M. of 10.3.89 which supplements and does not
supplement the Recruitment Rules lay down
guidelines as to the manner in which the
selection method is\to be followed in case of
.Group 'B' posts such as the present one. It is
clear that the respondents have strictly
followed that pProcedure ané?Zinfirmity can be
detected in their action. This  argument
therefore fails.
9. The next ground taken is that the DpC
has no absolute discretion in the matter and it
must act fairly. There is nothing to indiéate
that the DPC has deviated from the recruitment
.rules or the contents of O.M. dated 10.3.89.
There is also nothing to indicate that it hés
not acted fairly andg impartially. Hence this
ground also fails.
- 10. The next ground taken is that bench
mark does not mean 'qualified! and  the

applicant's outstanding services have been

operating the selection methogd for filling up
Group 'B! posts.
11, It has next been urged that the Dpc's

recommendatlons are tainted by malafide, but no

that the respondents have acted Scrupulously

fairly and in Accordange with DP am'g own O.M.

A
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on‘the subject. Hence this ground also fails.
12, It has next been sugyested that Shri
Ram Vir Singh could have been declared senior
to the applicant oély by the Ministry and not
by the Medical Superintendent, R.M.IL. Hospital
as has been done. It is not denied that Shri
Ram Vir Singh is senior to the applicant and
hence this argument has no merit.
13. It has next been urged  that the

R recruitment rules lay down 8 years eligibility

for promdtion, which was’not followed by the
respondents. In this connection from the
departmental notings on the subject, which led
upto the issueb of ther impugned order dated

b 11.2.94 it woulg appear that the grading of

k those two candidates according to their CRs was

as follows:

g Sl. ACR for the Gradation of ACRs in respect df

. No. vyear Sh.Ramvir Singh Sh. D.N.Gupta

1. 1983 Very Good Outstanding

2. 1984 Very Good Outstanding

3. 1985 Very Good Outstaﬁding

4, 1988-89 Very Good Very Good

5. 1989-90 Very Good Outstanding

6. 1991-92 Good ' Outstanding

7.  1991-92 Average Outstanding

8.

1992-93 Average Outstanding

14. It is on the basis of the above remarks
that the Dpc graded shri Ram Vir Singh overall
as "good". During arguments Mrs. Chopra

asserted that . the remarks of Shri Ram Vir Singh

A
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showed é declining trend, which shoul ‘have
debarred him from selection, and that also he
required a minimum of 'good' in each year to be
rated overall as good, which in any case could
not override 'outstaﬁding'. She also asserted
that some weightage should haye been given to
the fact that the applicant had earlier worked
against that post. Tt is well settled that the
Tribunal cannot substitute its own assessment
of the ACRs of a Govt. servant in place‘of the
DPC's assessment. The DPC which was a Properly
constituted one'brated Shri Ram Vif Singh
overall as vgéod for the period in question
after taking into account 5 'Very Goods', one
'good ' and two '‘averages' which brought him upto
the bench mark of good, and this overall]
grading has to be accepted by us. Nothing in
the rules or guidelines requires that a person
should secure a minimum of Qobd each year to be
graded overall as good. There is also nothing
in the rulés/instructions which required that
previous pPerformance against 'that post must
also be given weightage. Hence none of those
arguments avail the applicaﬂt.

15. %' 1t nas also been urged that the DpaT's
guidelines only speak of Preparing panels aﬁd
hot for making actual Promotion. This argument
has no basis, as in the facts and circumstance

of the Present case, there was only one poét

and the distinction if any stood removed.

4
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16. Both sides have cited a very ™ drge
number of rulings.

17. The first ruling cited.by Mrs. Chopra
is M.P.Rai Vs. UOI ATR 1991(2) car 173
Jabelpur, but this ruling merely States that
when superceded on the basis of senlorlty—
cum-merit, the junior = should be of &

distinctive higher class. This rullng is no
authority on the poin that a junior w1th a
higher gradlng should invariably supercede a
senior official in a selection post even of
Group 'B' category;

18, ~ The next ‘ruling' is' K. >Somasundaram
Vs. Govt. of Pondlcherry 1990(13) arc Madrasy
This ruling states that the DPC proceedlngs
should broadly indicate how it appreciated
~the process of selection. 1In the present'
~.case, the approach of the DPC is clear from .
its minutes and hence this ruling does not
~advance the applicant's case. |
19. The next ruling cited is R.g. Das Vs.
UOI 1987(2) ATC 628 but that ruling relate tok
the promotion of IAS officers and,' is
therefore distinguishable on: facts from the
Present case which relates to promotion to a
Group 'B' post in accordance with the DOPT'
guidelines in 0.M. dated 10.3.89.

20. The next case cited is G.s. Parvathy,
Vs. S.D. Inspector (Postal) g Ors. 1992(1)‘
CAT 540 Ernakulam on +the point. of giving
weightage to pPrevious experience ;~ih tc
recrultment of an Extra Departmental Agent
and  is therefore dlstlngulshable from the‘

present case.




- 13 -

21. The next ruling cited
Southern Railway Vs. Rangachari AIR 1962 sc

36, but this ruling only reiterates that

‘promotion to selection posts is included both

under (1) & (2) of Art. 16 of the

Constitution and further that the State is
empowered - to make reservation‘ ‘against
selection posts under Article 16(4); Hence
this rulingldoes nof advance- the applicant's
claim either.

22. The next ruling cited is UOI vs. M.Lf
Capoor AIR 1974 (SC) 87 but that case relates
to promotions from the U.P. State Police/
Civil Service to the IPS/IAS and has no
bearing on. the pPresent case which relate to
pPromotion to a Group 'B' post.

23. The next ruling cited is S.K. Daé Vs.
B;Patnaik 1995 (29) arc 357 in support of the
contention that 'in case of merit-cum-
suitability, the seniority should have no
role to play, and even a junior most man may
steal .a march over his Senior ang jump the
queue for acceiarated Promotion. This ruling
however, was based on different facts and
circumstances, and has‘not noticed 0O.M. dated
10.3.89 (which has not been impugned) and the
guidelines contained rtherein for making
promotion +to Gfoup 'B'  selection posts.
Hence this fuling’ cannot  be said to pe

applicable to the facts of the Present case,

7
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24, The next ruling cited is K.C.™Rajawat
Vs. UOI (1994) 26 arc 737 on the point that the
period spent by the abpellant as a temporary
duty prior to his regularisation was required
to be taken into cons1deratlon for considering
ellglblllty for promotlon. It is not denieq
that both candidates in present case were

eligible for promotion, and hence this case

does not help the applicant.

25, The next ruling cited is K.cC. Gupta &
117 ors. vs. 1.G. Delhi and 43 ors. gt 1994 (5
sC 121) but that ruling is on the determination
of seniority and Promotion of various
categories of teachers. The fact that Shri Ram
Vir Singh is senior to the applicant has not
been serioﬁsly disputed by the applicant.
Hence this ruling has no relevance‘to the facts

of the present case. ' é

26. The next rﬁling' cited is S.R. ~Sharma
Vs. UOL AIR 1967 SC 1920 but that case again
relates to promotion to the IpPs and has no
bearing on promotions to g Group B Gazetted

pbost covered by O.M. dated 10.3.89,

27. Yet another ruling cited is J.p. Parmoo
& Ors. Vs. State of J & K & Ors. 1993 1 scc 420,
but that judgment was delivered in the context
of the Kashmir s.cC. and Backward Classes
Reservation Rules, 1970 ang has no apbllcatlon

to the facts of the present case.

+
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28.\ The next ruling cited is Smt. R. Sharma
Vs. State of Punjab & Ors. JT 1994 (6) ScC 531,
but in that case it was held that where the
appellant did not poséess the minimum
educational qualifications, the appointment was
bad and then could be no esstoppal against such
bad appointment. In the present case it is not
denied that both the candidates possessed the
minimum qualifications for promotion. Hence
that Jjudgment does not apply to the facts of

the present case.

29. The next ruling cited is State of West
Bengal Vs. Aghore Nath Dey 1993 (2) SLR 528 but
there again the facts relate to the seniority
dispute between promotees and direct recuits
and does not apply to thevfacts of the present

case.

30. The next ruling cited is Sardana Singh
Vs. State of Punjab AIR 1991 SC 2248, but a
plain reading of tﬁat judgment makes it clear
that it ’has no bearing on the facts and

circumstances of the present case.

31. Lastly reliance has been placed ;ﬁ
State of Orissa Vs. S. Mohapatra JT 1993 (2) sC
579 on the point that 1illegal entry into
service cannot be allowed to be regularised in
exercise of powers which enable relaxation of 
rules, but manifestly that ruling also has no
application to the facts and circumstances of

the present case.

77*
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32. ~ In this connection it is also necessary
to advert to some of thé contents of the reply
of the official  respondents. Besides
reiterating that both Shri Ram Vir Singh as
well ~ as the applicant fulfilled the
requirements 'for promotion as MSSO they have
emphasiséd that the DPC took into accouqt thé
ACRs for 8 preceding years and it was thé
overall grading (and not bench mark
qualification for each and every ACR} that had
to be taken into account as per 10.3.89
guidelines, which the DPC followed. The
official respondents have further stated that

for the year 1991-92 and 1992-93 under the
heading general remarks, Shri Ram Vir Singh had
been graded as an Average Officer in his ACR,
but after going through the other colﬁmns of
the ACRs for those two years, the DPC felt that
Shri Singh could not be considered as merely
average. The DPC had particularly noticed that
the review officer had declared Shri Singh fit
for promotion in both those years. The DPC had
come to the conclusion that none of the feports
of Shri Singh was below 'good'. The DPC also
noticed that the ACRs for the year‘l990*9l was
.written by applicant Shri D.N. Gupta the other
contender, who was the preseht applicant. The
official respondents have reiterated that Shri
Singh was senior to the applicant, and though

the applicant had put in a longer period of

service in the lower post of MSS, the total

-

length of service in Govt., or age was: not a‘p




33.  Private respondent No.4 has also filed
reply in which he has asserted that the
applicant was not even eligible to be appbinted
in feeder category of MSW as he was overaged on
the relevant date of appointment. However, as
this lies outside the scope of adjﬁdication of
the present case, we make no comments upon this
assertion. As for_ the rest, Respondent No.4
has supported the stand taken by the official

respondents.

34. Reliance has been placed by the
respondents, both official and private on
various rulings also. One such is UOI & Ors.
Vs. Air Vice Marshal S.L. Chhabra JT 1993(3) SC
359 which lays down, that courts cannot encroach
upon the power of Selection Boards by

substituting its own view and opinion.

i

35. Another ruling cited is Major General
I.P.S. Dewan Vs. UOI & Ors. JT 1995 (2} SC 654
which is in the same vein and lays down that
courts cannot sit as an appellate authority
over the acts and proceedings of Selection

Boards.

36. Another ruling which is on identical
lines is D.A. Solanki Vs. B.S. Mahajan AIR 1990
SC 434 which lays down that the decision of the
Selection Committee can be interfered with

By Courts only on limited grounds such as

illegality, or patent material irregularity in

A




rthe constitution of the committee
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~its
procedure vitiating the selection{‘or proved
malafides affecting the selection.  The
Hon'ble Supreme Court held in that case that’;
in sitting in appeal over the selections
made, and in setting it aside on the grounds
of the so called éomparative merits of the

candidates as assessed by the Court, the High

- Court went wrong‘ and exceeded its

jurisdiction.
37. We may summarise. The post of MSSOVW‘
in R.M.LQ Hospital, New Delhi is a Groupf'B'
Gazetted post to be filled up by promotion
through selection from amongst - feeéder
category of MSW. 1In the DPC-heldwoﬂ 20.9.92
there were only two éandidétes 'for the
single post of MSSO VizZ. Shri Ram Vir Singh
and the appiicant. Admittedly the appliCant
was junifr to Shri Ram Vir Singh. Thé'DPC
considered' the service records of both the

officers for the proceding 8 vyears. They

rated Shri Ram Vir Singh overall as 'Good'

'=and‘the applicant as 'Outstanding'.,,While doihg‘this

they took into ’éccount the fact that the
applicant, had'been,given an overall rating
of 'Average' in the »years‘k199@-91 and
1991—92 but ‘on going further into his ACRs
for the 2 years the DPC noted that ﬁhe
individual remarks in each, of thevkcolumns

added up to more than 'Average' and the

; Reviéwing Officer had recommended him as Ffit for

promotion  in each of those years. They also

7




noted that for atleast oné of these Years,v
the remarks of 'Average' had been given'by‘
the applicant-Shri Gupta when he had held the

charge of the 'post of "MSSO before"his

appointment ‘was set aside by the Supreme 
Court. Following the guidelines set out in
DOPT' s 0.M. dated 10.3.89 the respondenfs

held that the overall grading of Shri Ram Vir

Singh as 'Good' which meant that he: had

achieved the bénch mark fér promotion ot MSSO

(Group B Gazetted) and he therefore could not

be superceded by the applicant, who  had

admittédly an’ Outstanding record of service

for the relevant period, but was junior to

Shri Ram Vir Singh. Since this O{M. itself

has not been impugned before us, we do not

consider it necessary to expreé§ any opinion

on the same. | |

38. ~As there is no illegality, patenf

material irregularity in the constitution of

the DPC or its procedure, or proved malafides

vitiating the selection, we find Qursélves

unable to interfere in this matter.

39. This O.A. fails and is dismissed.

No costs.

y s
(DR. A. VEDAVALLI) | (S.R. ADIGE)
Member (J) Member (A)
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