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New Delhi, this the 16th Decembar ,1994

Hon'ble Shri J.P. Sharma, Member (J)

Hon'ble Shri S.R, Adige, Member(A)
D.A, 1932/94

Shri P.N, Bajaj,

S/o Shri Gobind Ram Bajaj,
R/o B-3A/298, Janakpuri,
Neu Delhi,

Shri D,0, Kathuria,

8o Shri Lakhmi Chand Kathurai,

R/o 1406, Rani Bagh,

Delhi, ees Applicant

Advocate: Shri G,R, Matta

Vs,

The Chief Secretary to -
the Govt, of Natiomal
Capital Territory of Delhi,
5, Sham Nath Marg,

0.1'\1.

The Inspector General of Prisons,
Central Jaid, Tihar,
New Delhi, ees Raspongents

Advocate: Shri Girish Kethpalia

Qe N0,1949/94

$hri Ishwar Singh,

Asstt, Supdt,,

Central Jail No,2,

Tihar, Nev Delhi, ees MApplicant

Advocate: Shri S,C., Jindal

National Capital Territory
of Delhi through

Chief Secrestary,

Govt, of N,C.T, of Delhi,

5, Shyamnath Marg,Nevw Delhi,




3. Inspe Jfo” *
nolhi Central 3-11 Tthar,
Nev Delhi,
4, Dy, Inspector of General(Prisons),

Delhi,Central Jail Tihar,
Neou Dolhi. Al Respon

8y Advocate: Shri Girish Kuthpalis

JUDGEMENT

Hon'ble Shri J.P. Sharma, Member (J)

Both the applications have almost the
same Tacts and the issus for decision is also the
same so thess applications ar» dealt together by &

common order,

R The applicents 5/Shri PN, Bajaj and 0,0,
Kathuria of 0.A, 1932/94 and the applicant Shri lehwa:r
Singh of 0.A,1949/94 vere employed in Delhi
Administration as U,0.Cs., Shri PN, Bajaj vas postac
in Department of Directorate of Education, Shri 0.0,
Kathuria in A & R Department and Shri Ishwar Singh

in GPFf Cell of Delhi Administration. The Deini
Administration Services-~1l Department issued a istte:
f.1n(2)[84-311}9nrt dated 17,4,86 whersby certain
persons verse mt.ﬁlmd on the basis of ACR doss lers
and they wers selected on that basis for the pos!

of Asstt, Supdt.(Jail) in the pay scale of &.4%5-700,
Their appointment was to continue till the appointmeni
is made from regular incumbents. The officials »«
selected vould be relieved from the concerned depart
ments and to report for duty to 1.G.Prisons on the
gondition that they will not be lﬁtltlod for any
seniority and sther benefits attached to the post
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““Alenguith other spplicants 21 mers persens wers s lec

sslscted by the order dated 19,6,86. The spplisan
reported for joining in the office of 1.6, Prisons
and by the order dated 2,7,86 they were appointad
Bsstt, Supdt,(Jail), Shri P,N, Bajaj and Shri Ishu
Singh in the office of 1,G, Prisons and Shri 0.0,
Kathuries in the Camp Jail vice Shri Madan Lal relis

3 By a subsequent order dated 3,3.87 the
applicants were informed that their appointment is
purely emergent and adhoc basis and for a period
one year only v.,e.f, 19.6,86 or till the posts are
filled up by the regular incumbents. It appears ths
i1,6,Prisons,Delhi ._hauoq a memo dated B8,12,89 that
there has been = proposal under consideration of the
Jail Department of Delhi Administration for the
sbsorption of officiels/officers who have baeen working
in this department on various posts en deputation
basis, If such officers/officials are willing fo:
their absorption in the department they should submit
their eption in deplicate by 25,12,89 positively.
Further the condition was their option shall be

gcons idered but wmersly by furnis hing option will

not be considered as & right for their absorption

as absorption will be based on administrative decision,

4, The grievance of the applicant is that

inspite of their options(though denied by the respondent.
the applicants have not been absorbed eon the posts

of Asstt, Suﬁdt. of Jail while six persons have besn

absorbed who are said to be junior te the applicanis,
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.91, l.l..h anl. ii.. Rana, 1.P, Dhawan, end
Shri H.L. Khanna(since expired). It is said that ths

officers from S.No.,3 te 6 above are junior to the
applicants., This order of absorption was passed or
31.7.,92, However, earlier to this the respondents havs
passsd the order on 30.6,92 whereby Shri P,N, Baja]
and Shri ishvwar Singh were repatristed teo their parent
department i,e. Delhi Administration w.e.f. 1,7,92.
Shri D.D, Kathurda has 2)s0 made a request en 25,5, 92
that he be repatrieted to the Delhi Administration
It appears that the terms of deputation of these
applicants vare extended upte 30,9.74 and by the order
dated 26,7.94 Chis? Sscretery,Delhi Administration
giving approval of cxton?ion of adhoc appointment
directad that this extession upto 30.9.94 &s Tinal
and no further sxtension uil; bs granted to thesse
Asstt, Supdts, as they have alroady ever stayed, In
ths same order the 1.G. Prisons, Central Jail was
also requested to send the proposal fer appointment
of Asstt, Supdts. as slready discussed on 19,7,94 in
the Chamber of Home Secretary. Aggrieved by this

g sforssaid order of 26.7,94, the present applicenie

! this espplication

have *  : filed /as said above,and a prayer was made

te grant interim relief that the repatriation of the

epplicants to Delhi Administration be stayed but the
exparte interim relief vas not granted for the reasons

given in the order dated 26,9,94. .

S. The applicants in both the 0J8s have praysd
that a direction be issued te the respondents to absord

the applicants as Asstt.Supdt, (Jail) cadre in the
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scals of %,1400-2300 from the date any officer junior
to them was so absorbed and on the same terms and
conditiins contained in the order dated 31,.,7,92 uwith

all éonaQQu.ntial benaf its,
f

6. The respondents contested the applications by
filing the counter ssparately in both the 0O,As, but
taking almost the same plea, It is stated that the
application is hopelessly barred by time as the
order of repatriation in the case of the applicants
had already been passed on 30,6,92 and subssquently
the applicants have accepted the extension of the

term of their dsputation which continued upto
30,9,94. The applicants,therefore, cannot now clizllengse
the order of repatriation dated 30.6,92. In fact

the applicantS in this applicafi:n for the reasons
best knoun to them have also nét challenged this
ordsr for repatriation dated 30,6.,92. UWe have
considered this espect and we find that‘thd applicants
were ordered to be repatriated by the Chi.f>5acrotary,
Delhi Administration to ihair parént department in
Delhi Administration on 30,6,92, Even if a time of

r-praéantation is set dpart for the applicants then

they should have filed applications in tha year 1993

itself but the present application has been filed

in sﬂptember,1§94 i.e, 2 years and 3 months thereafter,
Thers is no explanation of delay on_the part of the
applicants in both the 0,As. Under sectisn 21 of the
A, T, Act,1985, the application u/s 19 should have besn
filed within one yaar from the date of the order and in

case a represantation is made waiting for the result
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of the representation for period of six menths and
thereafter within one ysar to fils the applicatian,
The lau'haQ been laid down in the cass of $.5. Rathore
Vs. State of M.P, BIR 1990 S.C. 10, Thus, both the

present applications are barred by time.

Te . W@ have,houever, hzared the learned counsel

for the parties on merits also. A perusal of the
Recruitment Rules shous that the post of Asstt,
Supdt,(Jail) is a group 'C' post and 25% of tﬁu
vacancies are to be filled by promotion of Head

Warders having 5 ysars service in the grade and

75% by direct recruitment failing uhich by transfer

on deputation. For transfer on oceputation, the officials
hold ing analagous or similar posts in the prison
departments of other States and the psriod of deputation
shall be 3 years., Thus, the Recruitment Rules show

that the applicants who werse uorkiné as UDCs werse not

sven eligibls for bsing posted as Asstt.Supdt.{Jail)

- by transfer on deputation. They Unr!,also‘npt in

the scale of %.425-700 but they ware in the scale of
3.330-550; Thus, uc findrtﬁat the applicénts could
not be considered either on the basis of transfer en
deputation and that they have mot bsen selected by

direct recruitment,

8. Since there was a q%rth of eligible persons
as one time sxception as written also in the order
dated 19,6.86 certain persons were interviswed on

the basis of ACR dossiers and they were appointed to
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the post only as a stop gap arran

of senjority and other benesfits attached to the post,

By a subsequsnt ordsr dated 3.3.,87 their period was

extendsd only for one year, Hounvaf, it appsars that

1.G. Prisons has taken some decision in 1989 either

on the basis 2f psrformance of the deputed staff or

othervise issued a memo on 8,12.88 for absorption

of certain officiéls/officers working in the Jail

Department on deputatiosn basis for abscrption on the

cadre posts in the Jail department jiteelf. All the

3 1i tx‘haui§;z§n32 isgézcg?tthis order a nd both
applicants, ee

the other applicants Shri PN, Bajej ad Shri D.B.

kathuria subseguently gave inwriting that they do not

want €Z7absorhgin the Jail department and requested for

repatristion to the parent ﬁopartment in the Dselhi

Administration. The applicants therefore cannot as

‘of right say that tthey have besn discriminated as six

persons have been absorbed wha also came by way of
appointment on deputation alengu ith them bpcaus& all
the six psrsons'have given categorically their option-
of absorption as ARsstt.Supdt, in the Jail department.
Secondly we find that the memo datéd 8.12,89 clearly
shous that merely furnishing of option would not
amount to that the persons giving an option shall be
absorbed on the post in Jail department, It is
steted that there will be administrative decision
with regard to those persons who opted for ebsorption.
The respondents have taken their dec igion and also
cons idered the subsequent representations wmade by

the applicantsbnd they vere not retzined in the Jail
department and the order of absorption was not passed

in their favour. Thus, the case of the applicant

eoBe

gement without any benefit
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‘Supreme Court that the smployse on deputation do not

does not suffer from an arbitrary or unjustified ect

on the part of the edministration. Firstly the parent

depertment as well as the Jail depertment has to

consider the absorption of those uho have come on
deputztion, When it has been sgreed that the applicants
be repatriated and they have also at one point of time
expressed their written submission for repatriation

to the parent department i,e., Delhi Administration,

they cannot claim in any manner whatscever squal

treatment with those who havegiven categoricsl
unambiguous option for zbsorption in Jail Department,

8. The asppliicants also legally have no right,
A similar case czme befare the Hon'ble Supreme Court
in the case of Ratilal B, Soni V, State of Gujarst
requted in AIR 1990 S.C. 1132. There the Hon'ble
Supreme Court considered the case of an employee who

had come on deputation, It is held by the Hon'ble

get any right to be ebserbed on deputation post and
hs can be reverted at any time. fha relevant facts

of the cese ars reported in para 2 vwhich are quoted

e N N S Rt s St R e

bslowu:

"The appellants were originally sppointed

88 Talatis in the Revenue Depzrtment of the
State of Gujarat. Under the Gujarst
Panchayat Act (hereinafter called'the Act')
which came into force with effect from

April 1,1963, Panchayat Service was constituted
and under the Act all the posts of Talatis
alongwith the incumbents stood transferred

to the Panchyat Service. Jn that date there
was a cadre of Circle Inspectors in the St:zte
Service which was bifurcated end 50% of the
posts ontinued in the State Service and the
remaining 50% were transferred to the
Panchayat Service. The appsllants Were sent
on deputation as Circle Inspesctors in the
Stete Cadre, In January 1986 qualified
officials bscame svailable for promation te
the post of Circle Inspectors in the State
cadre and ss such the appellants uere reverted
to their parent cadre of Talatis in the
Panchayat service. The appellants chzllenged
the reversion by way of writ petition dn the

..‘9O
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Gujerat High Court primarily on the ground
thet their options for sbsorption in the Stats
service were pending vith the State Government
which the Stete was bound to decide in their
fevour, The High Court dismissed the writ
pstition holding that there uwas nothing on the
record to show that the appellants gave any
option to be absorbed in the Stete dedre. The
High Court also found that they, being on
deputetion, have no legal right to be absorbed
in the State Service. This appezl by special
lesve is against the judgement of the High
Court,™ ‘

10. The learnsd counsel for the applicants alsc
argued that the respondents be directed to dispose

of the reprasentation of the applicants, Firstly, the
order of repatriation is dated 30.6.92 and secondly
the applicants have already been repatriated and jeinsd
their parent department i.s. Delhi Administration.

Thirdly the applicants cannot be inducted intc the

sorvice of Asstt.Supdt. ss there is no provision under

the recruitment rﬁlas to appoint UDCs on the basis of
direct recruitment, It was only one time sxception
fhatrDelhi Administration as a stop gap arrangement

on the basis‘of ACR selected about 34 persons to dischzarqse
the duties of Asstt, Supdt. and were paid in the same
grade uith condition that they will not get anyAbonafit
of seniority or other benefits of the service. Sub-
segquently on a deciéion‘arriV1d at betuween 1.G, Prisons
and Delhi Administration in 1989 & choice was given
though dehors-the rules for absorbing the officers/
officials on deputzation lnaving'thc matter entirely

on the discretion of the edministration, After that
the order was passed on 30.,6,52 and six pefsons vere
abserbed while the applicants were ordered to be
ropatriate&. They have accepted their deputation after

that on adhoc basis till 30.9;94. The matter is

L 90100




usstion ef further

now totally closed and there is no q

representation, Both the applicetions ere therefors
devoid of merit and are dismissed leaving the parties

to bsar their own coste

" (S.R. ADIAE) (3.P. SHERMA)
Member(R) ' n Member(J)

‘rk'

B b A e .





