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A.A.II0.1M9/94

N*J Dalhi, thi* th» 18th Dwaabar,1994

Hon'bla Shrl 3.P. Sharw, Ha«bat(3)

Hon'bla Shti S.R. Adlse, na»bar(A)

ii.Ai_L9ai/24

1, Shri P.N. BaJaj,
S/o Shri Gobind Ran Bajaj,
R/o B-3A/29e, 3anakpuri,
Nau Oalhl.

2. Shri 0.0. Kathuria,
a/o Shri Lakhml Chand Kathural,
R/o 1406, Rani Bagh,
Da lhi»

By AdvDcata: Shrl Hatta

1, Tho Chiaf Sacratary to
ths Govt. of National
Capital Tarrltory of DalM,
5, Shaa Nath narg,
Oalhl.

2, The Inapactor Ganaral of Priaona,
Cantral 3aU, Tihar,
ll«y OaXhi.

By Advocata* Shrl Glriah Kathpalla

li0,m9/94

Shr : iahtfar Singh,
J^aatt« Supdt,,
Cantral 3a11 Mo.2«
Tlhar, Nau Oalhl.

By Advooata: Shrl S.C. 31ndal

«a.

1, Natiinal Capital Tarrltory
of Oalhl through
Chlaf Sacratary,
Govt. of N.C.T. of Dalhi,
5, Shyamnath Harg^Nay Dalhi«

••< ,-^ 4
- li uir-i

Applicants

Baa puatiis'H

Applicant



»yy •••• p^irfjUcMiifiiwgi.
€ovt. of M«cj. of 0«lhi»
5p Mysa M«tli fUrgtN#tf OaXhl*

3* InapBoiot CaostBl of Prisons,
Delhi Csntral 3ail,Tihar9
New Delhi.

4. Oy. Inspector of G0neral(Prisons)t
OslhiyCentral 3ail Tihar,
Nsw Dalhi«

By Advocate: Shri Glrlah Kuthpalia

3UDGLwe:nt

lbn*bls Shri 3«P* Sharna, neMber(3)

A$M • .•

Both the applications hsvs sXaost the

saae facts and tha issue for decision is sXso the

sa*a so thsss sppllcations bv i- dealt together by a

coaaon order,

2, The applicants S/5hri P«N* Bajaj and D«0*

Kathuria of O.fc. 1932/94 and the applicant Shri lehwar

Singh of 0«A,1949/94 were enployad in Delhi

Ad«inistration as U.O.Cs. Shri P.N. Bajaj was posted

in Ospsrtasnt of Oirsctorato of education, Shri D*0»

Ksthuria in A 4 R Oepartaent and Shri Ishwar Singh

in GPr Cell of Delhi Adainistrat ion. Ths Dslhi

Adeinistration Ssrvicos-II Dapartoent issued a letter

F,l0(2)/84-SII/Part dated 17.4,a6 whereby certain

persons wors intorvieuad on the baais of ACR doaaisra

and thsy were soXoetad on thst bsais for ths post

of Asstt, Supdt«(3aiX) in ths pay scaXe of ]k.4t5-700«

Thair appointnant was to continue till the appolntsent

is Made from regular incuobents. The officials ao

selected would be relieved fr^m the ooncernod depart-

nenta and to report for duty to l.G.Priaona on the

aondition thst thay will not be entitXod for ony

eeniority end other banefits sttochad to the paat*



other opplleonto 21 aoro poroono wore ojUo

oolootod by tho ordor datod 19»6«86» Tho opplioon-a

rop:>rtod for joining in tho offlco of l.G* Prloono

and by the order datad 2.7,86 tho y ware appolntad

Aoott. Supdt.(Jail)t ^hri P«N* Bajaj and Shri iobuu

Singh in tho office of 1*G. Prloono ond Shri 0«0,

Kathuria in tho Camp Oall vico Shri Aodon Lol roXlvwiia.

3« By o oubaoquont ordor datod 3«3*87 tho

appllcanta waro inforaod that thalr appointoont io

purely enorgont ondadhoc boolo and for a period ut

one yoar only w«o«f« 19.6.86 or till tho pooto ore

filled up by tho regular Incunbento* It oppoara that

l»G«Pri«onOy0olhl loauod a .aeoo dated 8«12»89 ttiot

there haa boon a propoaol under cofwidoratlin of the

Jail OopartMent of Delhi Adainiotration for tho

oboorption of off Iclalo/offioora who have boon working

in thio doporteont on varlouo pooto on deputation

booio* If ouch offiooro/efficialo ore willing for

their oboorption in the doportnont they ohould eubaiit

thalr option in duplicate by 25«12«89 pooltlvoly.

Further tho condition wa* their option ohall bo

conoidervd but Merely l>y furnlohlng option will

not bo eonoldored oo o right for their oboorption

00 oboorption will bo booed on odMinlotrative deeioion.

4, The grlovonoo of the opplicant io that

inepite of their optlono(though denied by the roopondonta)

the opplleonto hove net boon eboorbod en the pooto

of Asott, Supdt. of 3ail while olx peroono hove been

oboorbed who ore oold to bo junior to tho appliconte*
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six p«r»on» fljbt«rb«d ar« S/$hri S.S,
^ . -Si •:•* 1

RmmN tag«r« A*i« flana, l.P« Ohawan, anri

&lici H«L« Khanna(»iffici •xpirsd)* It is said that tn*

offlesra fro* S,No*3 ta 6 abova ara junior to tha

applicants* Thia ordsr of abaorptlon was paasad or

31«7«92, Houaver, aarller to this the raapondants navs

paaasu tha order on 30.6.92 uharaby Shri P.N, Bajaj

and bhri ^ahuar &lngh yara rapatriatad to tholx parant

dapartaant i,a. Oalhl Adainiatration 1»7«92*

Shri 0«0« KathurAa haa oXbo aads a raquaat an 29*5,92

that ha ba rapatriatad to tha Dalhl Adainiatration.

It appoara that tha taraa of daputatlon of thaaa

applicants wars axtandad upto 30.9.74 and by tha order

datad 26*7,94 Chitf Sacra tary,Oalhl Adainittratlon

giving approval af •xtanVion of adhoc appalntMnt

itlractad that thia vxtMaion upto 30.9,94 4a fftMl

and no f urthar oxtanaion will ba grantad to thaaa

Aaatt, Supdtg. aa thay haw already avar atayad. In

tha aaao order tha Priaona, Ca'^Z'al Jail waa

also raquaatad to aand tha propoaal far appointaant

af Aaatt* Supdta. aa alraady dlacuaaad on 19»7«94 in

ttia Chaabar of Hoaa Saoratary. Aggrlavad by thia

afar^Aaid ordar of 26«7.94, tha praaent applicantia
^ thia application

havs filad^a aald abovoyand a prayar waa aada

ta grant intaria relief that tha rapatrlation of the

applieanta ta Dalhl Adminiatration ba atayad but tha

axparta intaria relief waa not grantad for tha caaaona

givan in tha order datad 26«9«94. •

5. The applicants in both tha OjKa havs prayed

that a direction be iaaued to tha raapondants to sDaorb

tha applieanta as Asett,Supdt«(3ail) cadre In the
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SG«1« of ^•1400-2300 from tho date any officer junior

to them uas eo abaorbed and on the eame terms and

conditions contained in the order dated 31«7,92 with

all consequential benefits.
I

6. The respondents contested the applications by

filing the counter separately in both the O.As. but

taking almost the eame plea. It is stated that the

application is hopelessxy barred by time as the

order of repatriation in the case of the applicants

had already bean passed on 30.6.92 and subsequently

the applicants have accepted the extension of the

term of. their deputation which continued upto

30.9.94. The applicants,therefore, cannot now challsnge

the order of repatriation dated 30.6.92. In fact

the applicants in this application for the reasons

best knouin to then have also not challenged this

order for repatriation dated 30.6.92. We have

considered this aspect and we find that the applicants

were ordered to be repatriated by the Chief Secretary,

Delhi Administration to their parent department in

Delhi Administration on 30.6.92. Even if a time of

representation is set apart for the applicants then

they should havs filed applications in the year 1993

itself but the present application has been filed

in s<>ptemb8r,1994 i.e. 2 years and 3 months thereafter.

There is no explanation of delay on the part of the

applicants in both the O.As. Under section 21 of thi

A.T. Act,1985, the application u/s 19 should havb been

filed within one year from the date of the order and in

case a representation is made waiting for the result
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of thi r«pr«8tntatlon for psriod of «ix Mnths and
tharoaftar within ona yaar to fila tho application.

The law haa baan laid down in tha eaaa of S,S, Rathora

Wa. State of n.P, ftlR 1990 B.C. 10. Thua, both the

present applications are barred by time.

7 ye have.however, haared the learned counsel

for the parties on merits alas. A perusal of the
Recruitment Rules shows that the post of Asstt.

Supdt,(3ail) is a group 'C post and 25% of the

vacancies are to be filled by promotion of Head

Warders having 5 years aarvica in the grade and

75% by direct recruitment failing yhich by transfer

on deputation, for transfer on deputation, the officials

holding analogous or similar posts in the prison

departments of other States and the period of deputation

shall be 3 years. Thus, the Recruitment Rules ateu

that tine applicants who were working as UOCs were not

even eligible for being posted as Asstt.Supdt. C3ail}

by transfer on deputation. They were also not in

the scale of %,425-700 but they were in the scale of

^.330-560. Thus, »Je find that the applicants eould

not be considered either on the basis of transfer on

deputation and that they have not been selected by

direct recruitment,

8, Since there was a <^rth of eligible parsons

as one time exception as written also in tha order

dated 19,6,86 certain persons were interviswed on

the basis of ACR dossiers and they were appointed to
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th« po«t only as a atop ^ap arranganant yithout any banefit
of aanlority and othar banafita attachod to tha post.
By a aubaaquant ordar dated 3.3.87 thair period uaa
axtandad only for ona yaar. Houavar, it appears that
I.e. Prisons has taken some decision in 1989 either
on the basis of performance of the deputed staff or
otherwise issued a memo on 8,12,89 for absorption

of certain officials/officers working in the 3ail
Department on deputation basis for absorption on the
cadre posts in the 3ail department itself. All the

Ishawar Singh applicant
3 applicants^ earlier to issue of this order and
the other applicants Shri P.N. Bajaj a rd Shri O.D .
Kathuria subaeQuently gave in writing that they do not

want to/absorbajin the 3ail department and requestad for
repatriation to the parent department in the DeUii
Administration. The applicants therefore cannot as

of right say thattthey have been discriminated as six
persons have been absorbed who also came by way of
appointment on deputation alonguith them because all

the six persons have given categorically their option
of absorption as Asstt.Supdt. in the 3ail department.

Secondly we find that the memo dated 8.12,69 clearly

shows that merely furnishing of option would not

amount to that the persons giving an option shall be

absorbed on the post in 3ail department. It is

stated that there will be administrative decision

with regard to those persons uNs opted for absorption.

The respondents have taken their decision and also

considered the subsequent representations made by

the applimantsjind they were not retained in the 38il
department and the order of absorption was not passed

in their favour. Tl}ue, the case of the applicant
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does not suffsr from en arbitrary or unjuatifiad act

on the part of the adainiatrstlon. Firstly tha parant

department aa wall aa the Qail departaiant has to

Consider the abaorption of thoae uho have cone on

deputation, When it has been agreed that the applicants

be repatriated and they have also at one point of tine

expressed their written aubniasion for repatriation

to the parent department i,a, Delhi Administration,

they cannot claim in any manner whatsoever equal

treatment with those uho have given categorical

unambiguous option for absorption in 3ail Dmpartment,

9. The applicants also legally have no right,

A similar case cam before the Hon'ble Supreme Court

in the case of Ratilal B, Soni V, Stats of Gujarat

reported in AIR 1990 S.C. 1132. There the Hon*ble

Supreme Court considered the case of an employee who

had come on deputation. It is held by the Hon'ble

Supreme Court that the employee on deputation do not

get any right to be abaerbed on deputation post and

he can be reverted at any time. The relevant facts

of the eeee are reported in para 2 idiich are quoted

below:

"The appellants were originally appointed
as Talatis in the Revenue Department of the
State of Gujarat. Under the Gujarat
Panchayat Act (hereinafter called'the Act')
which came into force with effect from
April 1,1963, Panchayat Service was constituted
and under the Act all the posts of Talatis
alongwith the incumbents stood transferred
to the Panchyat Service. In that date there
uas a cadre of Circle Inspectors in the State
Service which was bifurcated and 50$ of the
posts flontinued in the State Service and the
remaining 50$ were transferred to the
Panchayat Service, Tha appellants usre sent
on deputation as Circle Inspectors in tha
State Cadre, In January 1986 qualified
officials became available for promotion to
the post of Circle Inspectora in the State
cadre and as such the appellants uere reverted
to their parent cadre of Talatis in the
Panchayat service. The appellants challenged
the reversion by way of writ petition dn the
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Gujarat High Court primarily on tha 9F0""J .
that their optibna for abeorption in the Sta^
aervice were pending with iS '̂thSir
which the State was bound to decide in
favour. The High Court dismieeed the writ
oetition holding that there was nothing on the
record to ehow that the appellants Save any
option to be absorbed in tlw State dadre.
Hioh Court also found that theyi being ondalutftion, have no leOal right to b. absorbed
in the State Service. This aPP*|T^y
leave is against the judge-mant of the High
Court,®

10. The learned counsel for the applicants also
argued that the respondents be directed to dispose
of the representation of the applicants. Firstly, the
order of repatriation is dated 30.6.92 and secondly
the applicants have already been repatriated and jeined
their parent department i.e. Delhi Administration.

Thirdly the applicants cannot be inducted into the
service of Asstt.Supdt. as .there is no provision under
the recruitment rules to appoint lOCs on the basis of
direct recruitment, it was only one time exception

that Delhi Administration as a stop gap arrangement

on the basis of aCR selected about 34 persons to discharge
the duties of Asstt. Supdt. and were paid in the same

grade with condition that they will not get any benefit
of seniority or other benefits of the service. Sub
sequently on a decision arrivsd at between I.G. Prisons

and Delhi Administration in 1989 a choice was given

though dmtiors the rules for absorbing the officers/

officials on deputation leaving the matter entirely

on the discretion of the administration. After that

the order was passed on 30.6.92 and six persons were

absorbed while the applicants were ordered to be

repatriated. They have accepted their deputation after

that on adhoc basis till 30.5.94. The matter it
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nau totally cloaad and thar. ia no quastion of f urthar
repraaantation. Both the applications ate tharafora
dauold of marit and ate dlamlaaad leaving the parties
to bssr their own cost.

(S.R.AOpte)
Wembe rC^ )
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(3.P.
Wember (3 )




