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VCENT^-O. AiMINIimATi T-il ,JJNAL
BENCH: N£/JELFil

0.4.NO. 192^^4

Nftwiieihi, this the 9th day of March,1995

Hon'ble ihri J. P. 3haraia,Member( J)
Hon'ble 3hri B.K. Singh, M«nber(A}

Bhri Harkesh Meena,
s/o ihri Badri Lai Meena,
VI11. and P.O.
Toksi.
Tehsil Qangapur Q.ty
liistt. 3awaimadhopur(Raj).

By r'^vocatejShri B.N. Kiargava

Vs.

1. Oil en of Irviia
through
the ieneral Manager,
.'rjrthern Rall/siay,
Bared a House,New Oelhi .

2. The Manager ,
Oa t a Bas e ^ w.*v •},
IRCA Building,
Northern Railway,
New ilelhi%

3. 3r. rrogrammer,
iac% Building,
Nethern Railway,
New Oelhi.

By Mvocate: 3iiri P.3, Mahendru

.. ,^pli c -snt

... .-.ondents

oj. a__E a,

Hon'ble Shri J.P. Sharraa, Metnber(j)

The applicant was appointed as Reservation

'Clerk in Northern Railway on 30.3.85. In May,1986.

he was working in the second class t^s^xrv tion

office in thern Railway, he was served with, the

tnemo. of chargesheet dated 17.3.37 having laeen Put

urtl«r suspension w.e.f. 27.5.86. A regular enquiry

for 113jcr penalty chargesheet was conducted against

hits. The Inquiry Officer held the applicant guilty

of the charges framed against him and disciplinary

authority agreeing with the findings of the Inquiry

Officer passed the order of removal from sexvice
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w.e.f* 29.S»S8. An aPP«al against-this ord« was also

dismissed by the Appellate Authority by the ord^ dat^

4.10.88. The applicant filed O.A.No.2046/39 in the

irincipal Bench -which v^as decide by the judgement dated

4.3.93 by '^ich the order of the ^pellate authority

dated 4.10.88 upholding the order of disciplinary authorit y

was quashed and the case was remand^ back t© the .Appellate

autiority to decide the appeal filed by the applicant

against the oraer of the disciplinary authority as per

law and as per observation made in the judgauent of the

aforesaid 0. A. 2046/89.

2. The appeal of ,the applicant has since been

decided by the Appellate Author!-ty by the order datrf

29.7*93 and the Appellate authority has maintained the

order passed earlier by the disciplinary authority. Iht

revision against this order was also filed arrf by the

order dated 20.7.94, ttje -cQipetent authority has dismissed

the rwision upholding the punishment awards to the

applicant, gainst the aforesaid orders, the present

aPplicaMtion has been .filed by the applicant on 21.9.94.

He has prayed for the cpashing of the oraers of punishmftnt

and for reinstatementiin service with all consequential

benefits,

3. The respondents in their reply did not deny

the facts stated by the applicant and stated that the

suppleaentary chargesheet dated 17.3.87 was given to the

applicant ani ,,a regular enquiry was held. 11 is stated

that the ai^plicant has himself admitte.d his guilt and

made a confessional statement of having fraudulently taken

the refund of te,548/- and that amount he had deposited

on his own volition. A copy of the i»aid confessioBai

statement is arrsexed to the counter as Annexure R-i.
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It is sali that the Appellate authority has considered

the appeal of tfee applicant and given substantial

reasons in rejecting the various groui^s taken in the

wensjo, of appeal. It is said that the ^appll cant has bee|

giv«i due opportunity to defend his case before ttie

Inquiry Officer arri after full appreciation of the evidence

the Inqjlry Officer has held the charge established against

the applicant. The applicant has no c33e» The applicant

has also filed the rejoinder reiterating the facts

already stated in the original application. Certain

neM averments have also been tn^e in para 4.4 .

4. ie have heard the learned counsel for the parties

at length ai^ paused the records,

5. The first ground taken by the applicant is

• that the Appellate authority has not applied his

arri did not follow the directicr© given.in the earlier

judgenent passed In O.A. No.2046/989 on 4.3,93. We

have gone through the order of the Appellate authority,.

The Appellate authority has gone through the whole

records of the case observed that the applicant

has himself given a confessional statement of kming

fraudulently taken the refund of ite,548/-. ai^ later on

depCBited the same amount at his own. This confessionjL

stateaent was given before the 3.S,, and V.t. The

Appellate authority also observed that if such a statement

was given under coercion, the applicant was free to

exaalne his own witnesses before the Inquiry Officer and

could have established that he has not deposited the

®iourt of as,548/-. The Appellate authority also observed

rejecting the plea advanced by the arPlicant that there

being no tandid evidence to prove that the Particular
£drT was prepared by the applicant is simply hollow and a
vain attempt to off-load the offence committed by him.
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The i^pellate authority has cor^iiered the depositions

given by the l-Ws In the courseof enquiry and accepted the

saae. Regarding the issue of the revised chargesheet,

there is a provision in the circular of the Railway Boari

and copy of tjie same has also'been annex^ with the

reply as Anne»Jire R-2. The relevant circular of the

Railway Board;is RB No.£(0-8,a) 81 RG 6-28 of 27.6.81.

This circular lays doyrn that the iisciplinary authority

has poytfer to review arvd laodify articles of charge or drop

soae of Wie charges or all the charges after receipt

and exjnination of the written stat^ient of the defence.

Moreover, it is not bound to appoint an Enqiiry Officer

for conducting an enqjiry Into the charges -^ich are not

admitted by the accused official but about -^idi the

disciplinary authority is satisfied on the basis of

'written stateinent; that there is no further case to

proceed with. If in the case of ihe applicant the

revised memo, ©f charge was issued, it did not at ail

change the nature of accuSato. ieveiied against him^

in the earlier charge. The App-ellate authcwity,

vherefore, in quite detail .considered every aspect of
the matter with reasonings.

6. Though the order of the Appellate authority

is very brief order but yhea the disciplinary authority

has a^greed with a conclusion drawn by the Inquiry Officer,

was not necessary to re-iterate the reasonslngs

given by the Inqiiry Officer. The disciplinary authority
has gone through the relevant enquiry file arri we itave

also suEiiaoned the same 'i^rfiich was placed before us bv the

counsel for the respondents. The Inquiry Officer has

given reasonable opportunity at every stage of the
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iepartiBeital enqiiry to the delincji ent arri principles

of natural justice has been iuly observed. In fact ^en

the applicant filed the O,A.Mo.2046/89» the li-incipal

Bench considered the material of the matter and adversely

commented on the disposal of the appeal by the Appellate

authority of tlie applicant, as a result of vtiich the

case was sent back to the APPellate authority arri now the

Appellate authority has considered the appeal. The

Appellate authority has also reappreclated the evidence

adduced befcare the. Inquiry Officer. The .Appellate

authority has also confirmed the punishnent imposed.

7. Coming to ttse varibus grouses taken by the

learnt counsel for the applicant, it is said that the

confession given by the applicant was not free and

he was compelled t© make the confession. If 11 was

a fact that either on certain assurances or under compulsj.

he was made to give something in writing wAiich he nevar

intended, fhe applicant was free to move the higher

authority at that very moment. If the applicant has

taken the stand that the confession was not free ard

fair m^e a rec^est to the Inqpiry Officer, he

can easily be termed after thought. A copy of the

Said confession written in the hand of the applicant

himself has been annexed with the counter as Annexure R-i#

There is a certificate of CJiS iJelhi that what he has
b¥-

wri tten has been written voluntariJLiy £th® applicant.

The CiC is a r^ponslble officer ar^ bears no entity

with the applicant to falsely rope in the applicant

ind Save another person 3hri Qiunni Lai aS aljeged

by the at-pli cant in his request to feelnqsiry Officer,

It was only in August,1987 that the applicant in the

statement of defence has taken certain defence.
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In the defence statement, the appli cant has stated that

he was called by 3hri Ghunni Lai, Reservation Clerk on duty

at Counter No,i9 and requested him to assist him in

cancelling EFT N®.587^3 booked by j.56 On* ©f

28*5.^7 due to heavy rush at his counter. That EFT was

handed over as alleged by ttie applicant with the requisition

foim. The applicant in the defence statement further stated

that being a colleague of '^Siri Chunni Lai ll® cancelled

the Same and made an entry in the ROiO Register and

thereafter he returned the EFT and requisition form to

3hri C2iunnl Lai alongwith BOflJ register. Shri Chunni

Lai obtained the signatures of ahri Ram Kumar, a passenger

in tb® RC® register and handed over the iffiiunt of refund

to hj.m. Qi 2.6.86 at about 11 hrs. CRS called blm and gave

h-i® his suspension order without assigning any reasons.

Ther@after,CE3 took him t® 33 office. There 33 pulled him

for 'Mie ailegeA coanivance with 3hri Qiuuni Lai, Reservation

Clerk in giving refund to the passenger. It is further

stated that the 33 abused him als o^,-- and toceatened if

he did not give in writlngaand thereifter on his dictation

he has written ar^ thereafter he was allowed to leave the

office. He also stated that subsequently on 13,5.36

3hri 3ethi toc^ him to 33 office and obtain^ his state-

ment confirming l^e earlier statement under threat.

Now if this all happened in June,1986 the applicant was

free to mo\/e the higher authority about high-handedness

against him forcing him to make 'write something to his

ovm deteriment but he did not d© so. I f he has taken

the stand subsequently that his confession was got.

denied by him, if the Inquiry Officer has not believed

his confession of res iling from the earlier staten ent

the Tribunal cannot sit for to re-aPpreciate the same.
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If the ci3nclt^ion is possible that the applicant in good

faith both either that a lienent view may be taken against

him or that he may be forgiven from giving voluntary

i/ statement v^ich amount^ to admission of certain

misconduct, then that has to be considered against him.

if it got recorded frem him against his will or msh

he should h£jve moved the higher authority. He has not jone.

T he conclusion drawn by the Inquiry Officer ar*3 accepted by

the d .3 ciplinary authority as well as Appellate authority

cannot be faulted with, the delinquent has also been

examined by the Inquiry Officer on 3.8.87 and he has given

the Same statement and he further Said that he did not

deposit the refund of te.548/- vdille in the statement written

in nls own hand he has admitted this fact, a copy of whldi

is annexed as R-i to the counter. It goes to show that the

applicant himself is not giving in such a manner that

oreditabillty be attached to his statements #ilch he

has been making at different occasions. The Inquiry Cffleer

has not placed absolute on this statement alone but he has

examined the witnesses, discussed their evidence arrf drai^

the conclusion of the guilt of the applicant. The Inouiry

CffLcer examined 3hri Chuuni Lai, Reservation Clerk on duty

at counter No. 19, dhri Mahesh Kumar,Reservation Clerk on

duty at Counter No.4 , ^iri ^aiemshei .^med,Reservation

Clerk at counter No, 19 in the morning, Mrs. Flourance Lagun,

Chief Reservation Inspector and Chri G,K, ,Gethi,Investl-
/

gating Inspector,Railway Board. The Inqiiry Officer has

also considered the docunentary evidence iflhlch has been

cited in the annexure to the diargesheet. vV'e, therefore,

find that the proceedings of the enquiry has been duly

conducted according to rules and the applicant has been

given due opportunity to place his case.
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8. The contention of the learned counsel for the

applicant that the handvvriting expert was not exaroined,

it was not necessary in the circims^ces of the case as

there was supporting evidence of the material witnesses

who theiBSelves witnessed the act vdiidi -anounted to miscorrfuct

of the applicant in getting a refur^ of the aforesaid EFT

in the name of passenger Ram Kumar ar^ further depositing

the Said amount immediately which has been accepts by ttie

inquiry Officer* The law on the point has been c^arly

laid by Hon*ble Suprone Court in recent decision of

30Vt. of Tamilnadu V. A. Rajapar^ian reports in .]T 1994(7)

3.G.492 vdiere the Tribunal has set aside the order of

dismissal solely on re-appreciation of the evidence recorded

by the inquiring authority ar®l reaching the conclusion that

the evidence was not sufficient to prove the charges against

the respondent of that cas®. The Hon'ble Sjpreme Court

held that the Mminis trative Tribunal fell into patent

error in re-appreciat Ing and going into sufficiency of

evidence. The irton'ble Saprene Court has alSo placed reliance

on 2 earlier decisions in the case of Union of India V,

3ardar Bahadur, 1972(2) 3CB 218 arrf quoted the following

Para 9 of ttie reports, as under:-

* A disciplinary proceeding is not a criminal
trial. The standard of proof recpired is that
of preponderance of probability ar^ not proof
beyond reasenable doubt. If the inference that
Nar^ Kumar was a person likely to have official
dealings, with the respondent was one vdiich
reasonable person would draw from the proved
facts of the case, the High Court cannot sit as
a court of appeal over a decision based on it.
dteere there are seae relevant materials '^ich
the authority has accepted and which materials may
reasonably support the conclusion that the
officer is guilty, it is not the function of the
High Court ex^cising its jurisdiction under
.Art.226 to review the materials ami to arrive
at an independent finding on the materials.
If the enquiry has been properly held the
qu^tion of adequacy or reliability of the
evidence cannot be convassed before the High Court."
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9. The Hon'ble Supreme Court has also relieii upon

on the case of Union of Inriia-V. Parma Nani reported in

(1989) 2 SCB 19 ani qjotei the extract in para 10 of the
reports y^ich Is as foilc^ss-

"rfe must unequivocally state that tJie
jurisdiction of the Tribunal to interfere with
tne oisciplinary matters or punishment cannot
be elated v^th an appellate jurisdiction,
ihe Tribunal cannot interfere with the fir^inqs
of the Inquiry Officer or competent authority
^ere they are not arbitrary or utterly perverse,
it IS appropriate to remember that the power to
impose penalty on a delinquent officer is
conferred on the cc^petent authority either by
an Hct of legislature or rules made iii^er the
proviso to Article 309 of the Constitution,
if there has been an enquiry consistent with l^ie
rules arta in accordance with principles of
nc^ural justice what punishment wouM meet the
ems of^ justice is a matter exclusively within

^competent authority,if the penalty can lawfully be imposed and is
imposed on the proved misconduct, the Tribunal
nas no power to substitute its own discretion
for that of the authcmri ty. ••

10. The Same view has been taken by Hon*ble

^preme v^ourt in the caseof State Bank of Irrfia ard another

V. Samarudra Kishore Endo reported in (1994) 27 ATG

as well as in the case of H.B. Kamath Vs. Railway

reported in (1994) 27 ATC 3.C. 460.

ii. Se have earlier remanded the matter to the

Appellate authority also to go into the qiantum of punish

ment ar^ the Appellate authority in its -wisdom has upheld

the punishsnent arri the Reviewing authority also upheld the

Same. *e, therefore, find no reason to interfere in the

qiantum of punishment impcsed against the applicant as that is the

sole discretion of the administration, m could have ob-ly
remitt^ the matter for r©-consideratioh regarding the

quantum of punishment and if the same has been again up^ield.

ii- . .10.
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"No^v there is no occas ionto refer the matter once again

for re-cons iteration of the quantum of punishment.

The application is iismissei as devoisi of

meri t» witii no oid»r as to costs.

1

( —SiNoH)
MBvlBffi(A)

'rk'

(J.P. 3H4iMA)
MaissiC j)


