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'Seg} Delhi, this the ‘7‘5‘3? of 3uné,if:g199§ ‘
‘yHéﬂ"blei*Shri R,K.Ahdéja,’ Pember (A)

Usha Khara w/e Late Shri G.D.K'ﬁare,;

 Hingdi Kssistant Grade=1 ' :

. Northern Railway Haqdquar.ters 0ffice,
Baroda House, ‘ '

eosApplicant

S f(iy,Shn M.L.Sharma, Advocata)
- : Versus

1.  General PRanager,
Northern Railway, ~ L
:ﬁeadquarters @f‘f‘me, Baroda House,
Ney aelh;. : :

2 Chief Personnel ﬁrfmer, ,
Northern Railway Headqaurters ﬂf‘f:.ce,
- Bareda Houss,
New Delni,

« 8y Sflrmoxaﬁaﬂ gwani,A dvva'cate)

B R DER (SN
By Shrl R.—Kg&hooja, Member (A)

‘The brief facts leadmg to the cantrawmy are that

tha a;aplicant Smt, Usha Khare jamm the office of the respmdeat

1.9. Ganeral aanagar, Dr:t:hcen:ﬂ Rallmay, as g Hindi Assistaﬂt S:.I
in 1?85. Ham appointmnt was on cempaaeimata basis on acemmt
V"‘f"af’ uﬂtmely demise of he:: husband, Her ﬂate eﬂairth racardsd .

in the service baok is 1749.1936 on the basis of her mat:.icﬂla»

,."’tion cartifix ata. The applmaﬁt, hmw:, challeagm; the aai;a |

_of birth m/civll sullt .instituted in the court of Additiml

yvﬂunsif, tucknow wherain she :unpleﬁed» ~ Ebe Principa.l, ﬁah.ilgt ”
:\iidyala,ya, Lug:knm; ‘Sacreta‘ry, Beard af‘ High 3&&15@1

 Intermediate 'Educa’t%gﬂ, 1




Tb& &dditienal %.maxf, Lucknw .inhis order ﬁatad 31. 1.1992 dssiﬁﬁd
ber cermct dats of blrth as 17.9 1937 inStaad af 17.9.1935 aad V
"ﬂimcted the respendants to maks necessary cmrect.xms. The Genezal
fﬂaaagez, %rthern Railuay was d:.racted to record the date of birth af
tlaa applzcant as 17.9,1937 and accardingly ta anw he: ta aswk
k I; till 16.9.1995. The Railway authnritiss dm not mateat tha case

A\

Vin the !!unsif Cuurt nog" they file. an appeal aga:nst the arder af tha

: csurt. ﬁmever, the U.P;Board of Educatian uent in appaal in ths ‘
Bj.str;ct Eeurt but the same was rejected vide arﬁex dated 23. 3.199&. o
An ﬁ.a. Ha, 583/94 was, heuever, flled by the Geueral ﬂanagar
ﬁartharn Ralluay befura the Luckneu Bench mf this Trmunal but the

same was aisnissed as barred by linitatmn. The rasnmdents, hameuer,g f

\dw not changa tha date of bitth of ‘the appllcaﬁt in pursuaacasf ta ﬂm

Fluasif‘s court order and accordingly decided to retire t.m applieaat

Wo .f. 15.9.199«3. This led to the fuing of the presaat aaplicatim

by tha applicant,

Shri H.L.Sharna, caunsel for tha applicant subnittnd :lnhjs
a:gunents that the civil coart has jur.isdistmn ia the mattar af’ :
eclaratmn of date of birth as has baen helﬂ by the High Eaurts and t

Supreme Caurt in a numer of judgemnts. Ha e sitsa the case

of State ef Karnatdta and anather Vs, T.Sriaivas reported in

AIR 1988 Kamataka Page 67 in wha.ch it was held tmt a suit far
declaratim of ths carrect date of lairﬁw is mintamabla in civil

Vceurt and a dacree ceuld be passad rectlfying the date af birth, _
Siailarly in the cese of Mohd, Jalil Khaﬂ ve. GaKolla Ltd. and §ra.
raaarted in AIR 1988 Calcutta Page 257 e it: was hem thab ’
waclaratary suit under ﬁpacif‘ic Relief act,Section 3¢, was maiatamablai

far rectlfisatmn of date of birth Finahy, he relied on the caae
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maatimad abeve. Further mm:a, it was claiued m behalf ef 'taa

, applmant that the UJP, Board had also Jasued a zevisaﬂ ntr

nf S.K.Uardarajan vB, Um.an of’ India and ﬁrs. ramrted in

1992 {2 A.T C. Page 348(11) in uhmb it was hald t.hat ciu:.l

court is the cunpetent autherity te dec:lda the status m’ a pazeaa

: including his aga. The leamed caunsel for tha a;:plmant rely:mg

on these judgemants subuutted that%c iw.l cwrtwas cenpateat ta

pass & aeclaratory decree as to the. 1ega1 character of‘ the ag:xplicaati‘js,y ‘

7‘am! nndsr Sect;.an 34 of the. Specific Beliﬁf Act t.he declaratary

,s:ee m- s Was bine)ing on theparties ta the SJit. Thus,

. 'kthe :esgsandents being a party to the su.ﬂ; bfafera ‘the caurt ef

;ﬁddztional miﬁ; the decree ragarding the dats of birth

nf the applicant was . alse binding on them. e 'fhe marasd
cmnsal also pomted out ‘that the respﬂne«lents had appwﬁcmd
the Lucknou Bench of this Tr.ﬂauual by uay of an appeal against the

ordar cf‘ ‘the Bunslf Court but the same h&d been disuissaa as

'culatian certificate wherein the date af b;rth of the applwant

‘ _had basa carrected to 17.9‘ 1937 :mstead af‘ 17.9.1936,

: oy o
Shri H.K.Baaguam, ceunsel for the :Gspmdema on the

','%m;har hand sabn;tted that after coming mtc force of the Admn:ts-

~;‘tratiﬁva 1 nbunal Act, 1985,the jurisdictim of all caurts excapt k

_the Supmme court in service natters ha&‘ baen ousted and thus .
- the civil court hed no jurmd:.ctian to daclde tne matter uhiﬂh

j;affac@tbe serwce ngbt.. He subnitted that na affeet ceuld he

\

,,{Lgivan ta the ‘order of the Munsif court smce an erdgr paased
: ‘f‘uithaut Jurlsdiction was noneest in the ‘eyes of law. a8 haa baea

"ra-cnnflmed by the Hon'ble Supram Eaurt in a raeaﬂt jaégawat
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titled as Gguri Shanker & Ors, versus Joshi Amba

Shanker Family Trust & Others reported in JT 1996(2) P.Sé@.‘

As regards the case which had been filed before the Lackneu Bench
of the Tribunal and whlcﬁ had been dismissed, learned counsel for
the respondents s tated that the same had been dismisced on the
question of limitatiocn and the Lucknow Bench had ‘r-mteﬂ' that
aathing’ in that order woulc be construed as an expression on the
merit of ghe greuhds raised in the present 0.a, before’the Principal'
Bench, | |

I have given careful consideration to the arguments advanced
bytha learned counael wn either side, To summarise, the baszefacts
are that the aplicant's date of birth was entered as 17,9,1936
on the basis of her matriculation certificate, She went to the
ciuil court for a declaratory adt that the date of birth had been
wrongly entered in the matriculation certificate as 17.9.1936 insts;’sd’
of 17,9,1937, Mhz;s the General Manager, forthern Railway was made
a party in the suit before the Munsif Court, for whatewer reasons, :
the auit cotild not be contested and an exparte decree was granfad.
@n the basis of that decree, the U;P. Board of Education has also
now corrected the matriculation certificate. Hence, it may be
accepted that the correct date of birth of the applicant is
17,9, 1937, The question showever, is whéther tﬁe, respondents are
bound to carry out the corrections in the service records and to
determine the date of superannuatmn of the applicant on that basis,
Hnn'ble Supreme Court has held in State af‘ Tamil Nadu vs, T.V.
Venugopalan {1994) 6 SCC 302 that changes in date of bith shauxd
not be done by the courts and Tribunals at the fag end of the
service of the Govt, servant, The applicant joined her service ‘in
1985 and obtained the decree from the civil court in 1992 thmgﬁ
bhg filed the case apparantly in 1988 , But more to the point, what
the applicant seeks is the execution of the decree passed by the

Civil Court The Hon'ble Supreme Court has held in Kesar Singh &0rs
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vs. Sadhu reported in JT 1996(2) SC Page 334 tha\vffen the

: métt‘é’i: goes to the root of the jurisdiction, it is sattled law

that it can beraised even in exscution proceedings also, Thus,

when the issue is the execution of the decree of th'ej'civil}court”‘

by way of amendment of the relevant entries in the service book

of the apglicaat then the qguestion of Jurisdi.ction can still be :

raised, The declaration about the legal status including the date :

of birth is undoubtedly a matter to be adjudicated upon by the
cwll court but whan the relisf sought is related to the service
conditions of the plaintiff/applicant then any such declaratwn
cannot be deemed to be binding since strictly’the ‘,]Urisdicitim
-aergards the service matter is barréd‘, in so far as the c‘ivil |
court is concerned by Section 28 of tha A.T,Act,1985, 1In ‘fthis
view of the matter, the court of the Munsif had no jurisdicitien

to issue &’ dmotzm to the respondents to ai’flct a change in

the date of hirth in the service record of the applxcant. The respm- =

dents have te take a decision on the basis of rules and regulatmns
pertaining to change of date of birth of an empleyee in tha
serv:u:e record, For the same reason, the directicn of the civxl
ceurt as well as the decleratory suit passed by it camnot by itsa}f :
!fez-m the basis of an order of this Trxbunal in f’avour of the
applicant.

Learned counsel for the applicant submitted befa’ré me th;at
a D_i*uis jon Bench ef this Tribunal had already held in S.,K;.Bardaéagjaa
vs; u@I1{Supra) that the date of bith in service record for ali .
purpases should be the real owe and if it is daclalred autheri-
tatively that the actual date of birth is not the one uhich is
eate:ed in the service record then that mst be accepted, The |
Tribunal in that order had alsc hela’ that the civil court is a"r
compebent authority to decide the status of the person incluéing

his date of birth and when the app,libant had obtained a declaration

from the civil court then that must'be given effect ta.ﬁwever,g :
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in view of the decision given by the Hon'ble Sa/gsr_eme Court

jn State of Tamil Nadu vs. T.V. Venugopalan(supre) and
g8l vs, Hamam Singh'(1993) 26CC 162, the legal kpositipn has
since been changed with the Hon'ble Supreme Court laying
bwn the broad principles for such changes and the scope of =
interference by the Tribuﬁal and Courts ‘in such matterse

In the facts and circums tances of the case,'I
thEx:efOré ’ conc‘lude that a change in the dats éf‘ birth based
on an exparte decision of the civil court is not a binding
decision on the respondents to effect the change of déte of ',
%birth which had been recorded on the basis of the matrie

culation certificate,

In the conspectus and circumstances of the case
sd in the light of the discussion above, the application
is hela to be withoutmerit and is dismissed, There is no

order as to costs,
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