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CrWTRAL ADF.INISTRATIVE: iRISUfiiAL, paiKCJpAL BENCH
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C»A» No, 1907/94 Neui Delhij dated the 28th 1995

HiUN'BLE PlR. 3,R. ADIGt, fCffiEt- U)

HCNfflLE !^RS, LAKSHHI S'uiAfllfiATHANj MEreER (3)

Shri H.C. Kataria,
Son of Late Shri Uttara Chand Kataria,
R/o A»l/323, Oanakpuri,
nmw Dslhi-110Q58. ^
(By Advocate Shri W.K, Rao) «->j« ftPPi-Io Ni

UERSUS

The Comptroller &Auditor General
of India,
10, Bahadur Shah Zafar Harg,

Delhi"1l0002.

2, The Principal Director of Audit,
Economic & Sf^jjvics flinistrias,

• AGCH Building, Indraprastha Estate,
Meu Delhi-110002,

3. The Secretary, , „
flinistry of psfsonnel, Pensions A »-'ubiac
Grievances, Shastri Bhasuan, Nfcu Delhi#

(Bv Advocate Shri P-.H#, RamBhandani) HE:3PillOL.aTS
JJDGEfCNT

BY HiCM*BLE flR# S,fi# A0.I.Glj_!1Eg§£Liil

In this application Shri H«C, Kataria has

impugnad the order dated 15.10.93 (Annaxure A> denying

him arrears of pay and allouancas upon his promotion as

AAO y.e.f. 1.3.84 and A.D* a.e.f. 1,1.83 till the dates of

issue of orders consequent to his full exoneration of charnsi

under disciplinary procssdings with intertst 'J 183b p.s.

2, Disciplinary procesdinGC. 14. CCS (Lufi, ;iu,!.t-=--,

1965 ijjsr® initiated against th® applicant vide ordsrs

dated 26,6,85, on the charges that while working as

Account in HO IV during 1932 he had displayed gros.a
•A

n®glia«ne®, misconduct /acted with mslafid® while

P®tforming his official functions. By (Isroorandum
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itst»«l 21«8,91 {Annaxui# 24) th« ifiscipiinauy authority
•xonaratad th« apolicsnt of all tha charf«9. By oEiiar

data4 28.8.91 (Annaxur# A.2l) tha applicant uas promota.!
AAO u.a.f. 1.3.84 and by ordar datad 15.10.91 (Ann.xura A2^

ha was prometad as A.fl. u.a.f. 1.1.88, but his pay in tha

naut pay soalas of tha pramotad posts, was fixad notionally

undar FR 22CC), and ha was deniad tha arraara of pay and

allouancaSfUpon his raprasantatims against this decision

©f tha raspandants, ha was avantually informed vide

impugned letter datad 15.10.93,-that tha ©rdara issued under

DOP*s O.H. datad 14,9.92 pursuant to the Judgamant of tha

Hon'ble Supraroa Court in Mil Mb, K.W. Danakiraman AIR 1991 SC

2010 would ba applicable only from the data of Issue of that

0,(1, and oases arising prior to the date of that judgement

continue to be governed by the earlier instructions,

3, Ulie haver heard Shri V.K. Ra© for the applicant and

Shri Ramchandani for tha rsspondants^and givan the materials

on record on careful censiderati^,

4, saa considardila fo^rca In Shri Rae's

argumant that the arrears of pay and allowances claimed by

the applicant cannot be denied to him for the simple xaa&on

that the Hon'ble Supraiw Court's judgement in Oanakiraman'a

case is dated 27.8,91 i.«. a day prior to the issue of th«

raspondwt's first order datad 28,8,91 promoting tha

applicant as AftC w.a.f, 1.3.34 but denying him arrears of

pay and allowances, and wall bafora the second order

datad 15,10,91 promoting tha applicant as -A,0. w.e.f, 1,1.88,

but similarly denying him arrears of pay and ailaijancea,

5, The Hon'ble Supreme Court's audgement in Oanakiraman^

casa {Supra) arose out of SLP's filed by the UOI against

tha CAT (Full Bench) judgemant's dated 2.3,0? in Vsnkat

Reddy's csss rsproducad at paces of CAf Full Bsnoh

A



3 —

-m IV.•

(3^

Casss vol. I Bahri &Sons .nd connscta.
caaas. ^hila i.aldni tha "Saal.d Co.ar Procedure"
th. Tribunal in Vankat Radiy's ca3« and other connected
cases had haW that when an employ*® ia completsiy
axon.rated, meaning that he was not found blameuurthy
in the least, and uias not visited uith the penalty even
of censure, he had to be given the benefit of the salary
of- the higher post along with other benefits from ths datt
on .hich date he would normally have been promoted, but
for the disciplinary/criminal proceedings.. While
expressing broad argument with this finding, the Hon biS
Supreme Court in their judgement dated 27.8.91 m
Danakiraman's case (Supra) had gone on to stars

wHouevsr, there may be cases uher® the proceed

ings, whether disciplinary or criminal, are, fur

example, delaysi at the Instance of the

employee or the clearance in the diisciplinaty

procaedings or acquittal in tb? criminal
proceedings, is with benefit of doubt or on

account of non-availability of evidence ilu-t to

the acts atrributable to the employe* etc.

In such oircumstancas, the concerned authoritie?

must be vested with the poutr to decide uh«thc'.r

the exmployee at all deserves any salary for

the intervening period and if ha du^js, the

sxtent to which he dassrv^s it, Lifs being

complex, it is not possible to anticipst# and

enumarats exhaustively all ths circums^tancss

under ihich such cons itie rat ion m«y becom®
I

necessary. To ignors, howfever, such

^ circumstances when they exist and lay doun m

inflexible rule that in tvary oas® uhgn an

employe® is exonerate ftrom disciplinsry/
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criminal proceedings h® should Os ancitled ro all

salary for the int«rytning period is to unsSfcrmin?

discipline in the administration and jeopardises

public interests, We are, therefor®, unable to agree

uiith the Tribtinal that to deny the salary to an

employee would in all circumstances be illegal. ;tiil%,

therefore, uc do not approue of the said last

sentence in the first sub-paragraph rftar clausa 4x11)

of paragraph 3 of th« said Memorandum, viz*^ "but nc

arrears of pay shall be payable to him for tn«

period of notional pEomotion proceding the dstfe of

actual promotion", ws iirsct that in place of ths

said sentence the following sentence 0® read in th«

Memorandumt

"Howsvsr, whether tha officer concsmsd will ba

sntitlei to any arrears of pay for ths psriod of,

notional promoticn ptccscing the date of actual

promotion, and, if so to what, extent will b« dBcidod ^

by the concerned authority by taking into

consideration all the facts and circumstancef; d tha

disciplinary procoeding/criminal s-aosecuLion,

Where ths authority denies arraars of salary or

part of it, it will rscord its regsons for doing

so".

To this extent we set asid® the conclusion of
ff

ths Tribunal on the said puint.

Tha jO.M, referred to above is Dial's u,?',

dated 30.1.02.

^ ||on*bl® Suprem® Court 3udgem#nt in 3anakirarnan"*s
ca*"® which laid down the law is dated 27,E.91 end hencs,
when tha respondents issued thsir ordsr dated 28,8,91 promoting

the applicant as w,a,f 1,3,34, and again u,'h*n they issued
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their ordar rfatei 15.10.91 promoting th® applicant as A.O.
u.B.f. 1.1.B8 th®y should haws cSeterminsd uihsthsr tbm
applicant would be entitled to arrears of pay and allowance
for the priori of notional promation th« data of
actual promotion, and if so to what mxtsnt^iy takin, •nto
consideration all the facts and circumstances surrounding

•t-hP disciDlinary proceedings, and when thay iecidsd -..hR^ /Ct

h^mms oart.'Sf & they should have recoriad -their
A

reasons for doing so by means of a datailei, speaKing orde^r.

This was not don® by tht respmdents. The fact thai: the,

OOP issued their O.fl. on 14.9.92 pursuant to the judgement

of the Hon'ble Suprysme Court in 3anskiram3n*s case, and that

O.n, uiss subsequent to th® rsspondents' order dat®# 2o.8.91

and 15.10.91 is not very relevant as the law had btsn laid

down by the Handle Supreme Court on 27.8.91 itself. In fact

Shri Rao's argument receive further support from the. fact

that prior to the Hon'bis Supreme Court's judgement

dated 27 .8.S1 in the SLP's filsd against tht. ^Tribunal's

judgement dated 2.3.87 in Venkat Baddy's case (Sunra) and
connected cases, it was those judgements which held th®

field (in the absence of any stay orders which have been

^ Ttrtrj^ to mm notice by the rtspondersts) and according t-y
those judgements which were clearly anterior to the orders

dated 28.8,91 and 15.10.91, arrears of pay and ailowancts had

invariably to be paid in case of full exoneration after

disciplinary proceedings/criminal prosecution,

4^ In the result this application deserves to

succeed and is allowed^to the extent that the impugned

letter datsd 15.10.93 as well as respondants* letter

dated 28.8.91 and 15.10.91^in 30 far as it denies the

applicant arrears of pay and allowances ccsnsequant to his

promotion without considering glJ. the facts and
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circumstances surrounding the disciplinary procsadincs and

ulithout assigning any reasons uhatsoftver is quashed ana

set aside. The respondents uiill pass f resn orders in the

matter keeping the contents of ps.rRCtaph 5 ,itaows

squarsly in yieu.and in the svsnt thsy grant atr-«ars of

pay and allouancss to the applicant in conssquencg of

those orders^thay shall also pay siinpla inttrsst

1 12% p.a. on the principal so paid. In case thsy hssld

' that ths applicant is not entitled tc th® arrears of pay

and allouances^they will record their reasons for doirr.^

so by means of a detailed, speaking and r«63on®d ordsEr.,.

These directions should be implsmantsd within 2 months

from the data of rscsipt of a copy of this judgement^

and thersaftar if any grievanc® still surviyffis^,xt will

b® open to the applicant, after exhausting the

departmental remedies •available to him, to challenge ttai

respondents deci-sion through s frssh iJ,A, in which.

Case if iithsr party tftliss on any documgint which has

already been fil«d and is on record as s part,, of ths

pleadings in this l],A,^he nsed not file a fr»sh copy

of that documsnt^as the cfocumsnts already filsi will-be

taken on record in that 0,A,

5, This •O.A, stands disposed of accordingly,

No costs,

(Lakshmi Swaminathan) f.dige)
GK Member (3) Msmbsr (A)


