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LfHon'ble Smt. Lakshmi Swaminathan, Member (Judiciail;?

The applicant, who is working as Private

Secretary Grade I in the scale of R, 3700-5000 in
the Lok Sabha Secretariat, is aggrieved by ths
appointment ordem ‘issuad by rasponﬂaﬂtw&g;giﬁnﬂex*

respondents 5 to 8
ure A-1 collectively) appointing/ to the posts of

Regional Provident Fund CDmNiS&iéﬁgfa (RPFC) Grade 1
in the office of respondent No. 2 on deputation,
Respondent No, 2 had issued a memo. aated*1§.5.?991é%ﬁgé::'
for filling up vacapcies in the grade of RPFC Gf.?

on deputation basis in their cfganizatiqﬁ. As per
para 2 of the Memo},undgr the recruitmantfrulas?,thwl‘
following officers were to be qansidered,~namelg,

(i) Officers of the IAS with 9 ysars
service as such; or

(ii) Officers under t he Central/State Gafi'
holding analogous posts or with 5 y&ars

service in post in the scgale OF pay af




tation basis tot he post of RPFC Grade I in accordancs

4, The respondents have taken a preliminary chiec-

i

«Fe

R, 3000-4500 or equivalent.

Para 3 of the Memo. further provides that tha‘termg”

and conditions anélicable toc the officers appg%ntaﬁ

on deputaticn from one Central chernment-ﬂepértw

ment to another Department are applicsble in’thia

case alsg., This memorandum was circulated to seueféi
Ministries/Departments of the Govermnment of Iﬂdia,‘

all Chief Secretaries of State Governments and the

Office of the Comptroller and Auditor General of Eﬁég§,~ i
2. According to the applicant, his application

for the post of RPFC Grade I was foruarded thraugh,

the Lok Sabha Secretariat,

3o The applicant's case is that he has besn ignﬁ$@§ f;

ir preference toc the other selected candidates,namai?g,fg
respondents No, 5 to 8, which he claims %g iliegalﬁ

He haé, therefore, sought a direcstion to quash and

set aside the impugned orders issued to respondents
No. 5 to 8 and an order directing the respondents te

consider the applicant's case for selectiaon on ﬁsga«

with the Recruitment Rules of 1952,

tion that having regard to Section 2{d) of the Adminis-

trative Tribunals Act, 1985, this Act was not to g



to any person apnointed to the Secretarial Stéff af??l 
either House of Parliament, This objection cén ba'F  
straightawvay dealt with inasmuch as the éppliéaﬁt §§ 
not seeking any apnointment to the Sacretariai‘staff 
of either House of Parliament but his grievance ie‘giﬁhﬁ“ 
regard to his non-selection to the post of RPFC Gr;; :‘
in the Organisation of Respandeﬁt No. 2, In the
circumstances, the objection raiced under Seéﬁian Ziﬂs

of the Administrative Tribunals Act has no force aﬁﬁk

is rejected., Thas other main ground taken by the res-

¥ not "an officer under the Central/State Gout,® i.e. he i%
pondents is that the applicant ig/ neither a Qentrai M

Government servant nor an employee u;ZState Gé&ernmaa%
but baing an emﬁloyee of Lok Sahha Secretariat, he
does not fulfil the conditions for appeintmenﬁ,ta tﬁe
post of RPFC Grads I in terms of the Empioyees'

< ; Proviéent Fund Organization (Commissioners) Reeruit=

ment Rules, 1966 read with the Memorandum dated

19.5.1993 reproduced above. On this point langthy

arguements were advanced by both the learned counsel

for the parties,

S, Shri VSR Krishna, learned counsel for the

applicant has referred to Article 12 of the Caﬂstit&%

tion which gives the definition of the "State® as

/

g including the Government and Parliament of India
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and the Government and legislature of each of the

States. He has further referred to Article 98(3)
of the Constitution which ampayers the Prasideai,
after consultation with the Spsaker ¢f thékﬂausé
the i
of the Pecplg'or the Chairman of /Council of States
tc make rules regulafing the recruitment and condi=~
tions of service of persons appointed to the Secre-
tarial Staff of the House of the Pepple or the Council
of State. His contention is that since the Secretar%‘
ial Staff of the Lok Sabha is paid from the Consclida-
ted Fund of India, the applicant is a chernment
servant aven»though they may have separate recruitment
and disciplinary rules, He has alsgo drauqéattegticagk
to the separate provisions made under Chapter Q‘a?
the Constitution with regard to the Comptreller and
Auditor General of India, Article 148(5)*alsn,providas
for rules to be made by the President in respect of
the conditions of sar&ice of the persons serving in
the Indian Audit & Accounts Department after consultation l
gith the Comptroller & Auditor General of India, The
0.M, dated 19.5,1993 announcing the filling up of the

vacancies in the grade of RPFC had besn sent tc C&AG

of India, Accocrding te Shri Krishna, therefore, sinﬁg j~555

the persons serving in the C&AG have'beenktreaggd asfijf
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He has further menticned that the meﬁﬂraﬁdum'hﬁﬁﬁb9§;

‘rules regarding recruitment, conditions nﬁyserﬁica,

Government servants there was no reason tafdisc:; ]

against the staff working in tha,Lokrﬁabhg‘ﬁectéﬁar"

displayed~in the notice board of thé‘LnkVSébha'éscr’
#ariai and it was in pursuance of this th?t'théfaﬁéi
had applied for the post’through prcper chénnei;;’§i
laply, the learned counsei‘conﬁénds that ﬁﬁ&ptééi!{iﬂ
of thg Cbnstiﬁution daalsfuithkpublic Sergice ﬁ%ﬁmié%% n

for the Union and for thewStaté starting from 3#tialgfgr

315 and ending with Article 323, Article 322 provides
that the,ekpenses of the Union or the State Pubiic S#ﬁ?é

Commission, including any salaries, allowances and

pensiocn payable to or in respect 0F~Hember3 or gtaff f ;
of the Commission shall be charged on the‘ﬁenseiidatéﬁf'
?unﬁof Indis or as the case may be the Coﬁ3elidatedg?f 

of the State, According to him, even though the staff

of'these'arganiZations may have separate raeraitmsnt"y['

discipli;e and soc on, they are nav3rthe1a$$ Gavéfamaé£;4
servants as they are paid Fraﬁ‘thevCdnsnliﬂategf?unﬁégf‘
India.
6.k On the other hand;~Shri’K.C.,$ﬁarmé; 19§§ﬁ965

for the respondents has vehemently rbfate@;ehegggévi
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avernments, ’Acc0tding to him, Article 12 of the?
Constitution which gives the definition of "The &tste?  
and includes the Government and Parliamedt afyinéiaé ‘
and other authorities is only for tha‘purpdSE o?f
Fundamental Rights dealt with in this parg};s. ¢art 1?1
7. He also draws our attention to the avernments
made in the additinnal counter reply Filed’hy thé
respondents on 2nd September, 1994, Article 50 of

the Constitution which is under PartIV, (Directive

Plinciples of State Policy) enjoins upon the Stats
' the ,
to take steps to separate/judiciery from the executive
in the public affairs of the State, Article 73;definé$»
the executive powers of the Union which would extend =
(a) to the matters with respect to which
Parliament has power tc make laws: and
(b) to the exercise of such rights,,authufity
+ :

. and jurisdiction as are exercisable by the

Government of India by virtue of any treaty

or agreement,

Shri Sharma,rtherefare, contends that the term ‘Govsrﬁweﬁt??:
has been used in the Constitution as distinct from thas

term 'Parliament'. He, therefore, submits that the

subject of "Parliament™ has been dealt with in Ehapte£1§

of Part V of the Constitution and Article 79 de?ines

‘_? the Constitution of the Parliament, It is in this Cha :
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‘that Article 98 provides for a secretariat of

Parliament, Article 77 provides for the cnnducg

of Govafnment business and clause (3) empowers

the President tc make rules for the more convanient 
transaction of the Business of the Government of

India, According to the learned counsel, having

regard to the various provisicns of the Canstit&tieﬁ,f
Parliament and its Secretariat dé rot form part of
the Government of India but it is a supreme body to
overses the functions of the executive and make lsus

in respect cof.the sams. Article 98 ensures that the

Secretariat of Parliament is a separate entity exclu=

sively under the Presiding Officers of each House of

Parliament and is independent of the executive i.e,

the Government of India,

8, In this connection Shri Sharma has referred to
the Constituent Assembly Debate§1949, Article 98 of tﬁ&
Ccnsti£ution ués discussed in the Constituent Assembly
as Article 79-A of the Draft Constitution and he hae
referred to the intrnddctory remarks of Dr. B,R, Ambedkar

which are reproduced below e

"It ués, as every one most probably in this
House knows, a matter of contention ﬁetueeﬂ
 the Executxve Government and the Pres;dent

ever since the late Mr, Vithalbhal Pate} uas



e

. P

called upon to occupy the President's Chair
in the Assembly, A dispute was goiég on’
betwesn the Executive Government and the
President of the Assembly. The President
had contended that the Secretariat of the
Assembly should be independent of the Exéeu— |
tive Government, The Executive Government oF fi
the day, on the other hand, contended that the

Executive had the right to nominate, irrespectivs

of the wishes and the contrcl of thE‘Fresidenﬁ 

the perscnnel and the staff required to serve

the purposes of the Legislative Assembly,

il

of

Ultimately, the Executive Government in 1928

or 1923 gave in and accepted the coptention

the then President and created an iﬁﬁaseﬁdgatyl

secretariat for the Assembly. Sc far, therefore,

as t he Central Assembly is congerned, there is

really no_change effected by this new article “‘

79-A, because what is provided in clause {1}

of article 79-A is already a fact in existence,

But, it was pointed out that this procedure
which has been adopted in the Central legislature

as far back as 1928 or 1929 has not been followed

by the various provincial legislatures., In some
provinces, the practice still continues of scma:
officer who is subject to the disciplinary jaris»' |
diction of the legislature Department being |
appointed to act as the Secretary of the‘legisé

lature Assembly with the result that that officer

is under a sort of a dual control and exércisgé
by the department of which he is an officer and

the contrel by the President under whom for the

time being he is serving., It is contended thaﬁ,




in Article 98 there is no such provision and hence thaf$~7~
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this is derogatory to the dignity of the Speaker
and the independence of the Legislature ﬁsaembly;ft
The Conference of the Speakeré passed va;ieusg
resolutions insisting that besides making éﬁis -
provigicn in the Constitution, several other ’
provisions should also be made in the Eanstltutxan’
so as to requlate the strength, appolntmeﬁt, cangx:
ditions of service and soc on and 8c on. The
Drafting Committee was nob preparsd to accept the ,’
Bther -ontentions raissd by the Spaakers' Eenferancg,fég

They thought that it

Qpnstxtutinn contained a simple dause stating that

Par liament should have a separate secratariai sta?f

and the rest of the matter is left to be regg}atad

by Parliamert . Clause(3)provides that, until any

provision is made by Parliament, the President may,
in consultation uith’the Speaker of the House af t§s f?
Pecple or the Chairman of the Council of States,
make rules for the recruitment and the conditions
of service. When Parliament enacts a lau, that‘iaﬁ
will override therrUIes made prmutemﬁare by the L,‘
President in consultation with the Speaker of the

House of the People, I think that the provisisﬂ
that we have made is sufficient toc meet the maiﬁ.’;;
difficulty which wae pointed out by the S§aaker3‘ -
Conferbnce, I hope the House will find na"~diffik¢§iit‘?;f;

in acce pting this neu article."

9, Regarding the Office of the Comptroller and ﬁ@ﬁi%sfif

General of India, Shri Sharma submits that Clause 5 of

Article 148 makes a specific provisicn that this ﬁ:ovisién"uh

is subject to the provisionsof the Constitution, whereas
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is a difference in the treatment of the personéf‘
serving in the Office of the Camotrqller‘&,ﬁuditcr;r4é
General of India and the Secretarial Staff ofkééchA $ 
House of Parliament.

10. We have carefully considered the very able
argu~-ments preferred by both the leérned‘csunsél.r

11. The Employees' Provident Fund Qrgénizatien

is a body created under the Employees' Provident

Fund and Misc, Provisicns Act, 1952. Under the
Employees'Prgvident Fund Drganisation (CQmmissiunsrg) 
Recrui tment Rules, 1966, the qualificatidﬂ* p:sscrib@é

for promotion/transfer on deputation to the post of

RPFC Gréde I is, ;gggg;gigg,"officers under thé Eeaﬁ?aiff ;
State vaérnments holding analogous posts (i.s. RPFﬁT_V gf
Grade Il with 5 years service in the grade) artwith 7'

5 year's service in ppsts in the scale of‘m. S?QQ-AEﬁéég j§
Admittedly, the é#nlicant ua§ drawing salary~igkthe '
scals of R, 3760-4506 in the Lok Sabha Samretafiat’; 
u.;.F. 1;1.1936 and so he had the 5 years serﬁice i571

the grade, The only questian, therefore, is wﬁatharf

W ' ;
the applicant was an officer under the Central/State

] :
Government for satisfying the eligibility conditiaon,

12, The arguement  of the learned counsel for the;, ‘
based _ ‘ . e -
applicant/on Article 12 of the Constitution that the
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Gevernment and Parliament ef India are both'aonéiéart ;
at par as “The State" and hence the applicant sheuld
be censidered as a C§ntra1 Governaentfﬁaplcygc

cannet be accepted., Article 12 itself prtvié;s .
that unless the text etherwise requires it is

enly for the purpeses ef this Part.i.e. fundamental
Rights that ® The State " includes the Gevernment

and the Parlisment of India. It has been held

(see Rajasthan State Electricity Besrd v.Mehan Lal

[ATR 1967 SC 1857 & 18611863 7 AND Ranjit Kumar
voIOI [AIR 1969 Cal, 95 _J that the fact that a

statutery cerperatien exercising statutery pewers

may be " State * within the purview ef Article 12

does net necessarily lead te the cenclusien that

the empleyees hold civil pesis under the State
Gevermment eor they are Central Gevernment servants
ander Article 311 of the éanstitutisn, s the
quasiion under the twe previsiens are different,
Therafore, the cententien ef the learned ceunsel
fer the applicant based en Article 12 has ne aeritﬂ

the centext in which
In /. the recruitment rules refer te an efficer under

~ the " State Gevernment “ﬁgﬁ,referﬂ te the Gevernment

which e xercises pewers gver the teryitery sl the Ststes

s mentioned in Article 1(2) of the Censtitutien snd
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specified in the first schedule,

13. The cententien that @mﬁl@yﬁﬁgﬁf‘th&'iék
Sabha Secretariat are not " Officers af the
;‘;entral Gavernment " is fertified by the ?’i&ws
exﬁreséed in the debates in the~$§nstitpaﬁt
Assembly referred ts ﬁb@vgxané the srevisisns

of Articles 98 and 77 ef the C@nStitutiﬁﬁ,r
Chapter I of Part V ef the Censtituticn deals

with the executive pewers ef the Unien wheress
Chapter II deals with Farliament under which

Article 98 dealing with the Secretariat ef the
Parlisment figures. The Secretariat ef Parlisment
is net dealt with as part of the exzcutive pewers

of the Unien i.e. Gevt.ef India.

14.° A similar matter had came ug fer
censideratisn befere the Supreme Ceurt with regard

te an officer of the High Ceurt in Pradvet Kumar Bese

v. _fhe Hen'ble Chief Justice eof Calcutts High Ceurt

\ | ‘
(1955(2) sCR 1331) ~ The applicant therein was
dppeinted by the Chief Justice ef Calcutta, High géurt ‘

| and
sn 4.3.48 as the Registrer; Acceuntant General

and cenfirmed en 15.11.48. In respect of certain
cherges ,the Chief Justice (C.J) directed an snoulry

ts be held by Mr Justice Das Gupta of ﬁhétyﬁﬁaft $g, 




after giving him an ec:certunity ef being heard,

the petitisner was dismissed by the Chief Justice

gn 3eB8-51. A review to the Chief Justice was
&#n 3‘-9»5]. :

re jected fBy a Bench ef three Learned Judges.

Hence, an appeal was filed in the Supreme Ceurt,

Three grounds were raissd 1) The Chief Justice

had ne powers to dismiss him, ii) The Chief

Justice could net have delegated his peowers

te held the enguiry te anether Judge . 1ii)
In any case, as the Stete Publie S2rvice
Commission(P.S.C) was net vensulted undsyr

Article 320 ef the Censtitutien the order ef

dismissal 1is veid.

15, After oonsidering the censtitutienal
pesitien right frem the Chaipter eof the Sypreme
Ceurt ef Calcutta issued in 1774 threugh the
Gevi.ef India ﬁct, 1915 as smended in 1919, Gevt.
of India Act, 1935 and lastly article 229 ef

the Censtitution ef Indle and the effact of the
Civil Services (Classificstien Centrel & ~ppesl)

Rules 193C, the ceurt 4did net find any substance

in the first twe greunds.

16, The guestien was vhether there was any

e e e el e R A el e s
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sybstance in the third greund relating te

consultation with the Public Service Cemmissien.

i

» |
17. One line ef re&s@nﬁéfwﬂéz that ths

Chief Justice ¢f a High Ceurt hed full rewers

te appoint officers and servants ef the High Ceurt
under Art.229(1) ef the Censtitutisn.and that this
carried with it the pewer of dismissal slse., The

enly limitatien that ceuld be impesed on that

sower is centained in the previse te 229(l) viz.

in respect of future appeintmentsthe Governer ceuld
previde by rules that ths sppoiniment may be

made snly after consultatien with the rublic

Service Cemmissien. This is the enly ares

whete the P.5.0. ceuld have ¢ role to play.
“Thersfere, consultatien was net necessary with the
P.3.C. a5 this would be contrary te the Censtituticnal

prpevisizns.

i8. The Ceurt, hewever, did not rest its
dezcisien on this greund 2lone. it‘éent inte th&y
zuestien whether consultitisn with the Public Service
Cemmission was necessary in terms of Art.320(3) (c)

zﬁgk’, which rezdsas fellews im
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# The Unien Public Serviﬁe Cemmissien er the ]?ﬂ k,3f
Staﬁe Public Service Cemmissien, &s the ﬁ&ﬁﬁf“
may be, shall be censylted en all ﬁissigli&;f?
matters affecting & persen serving under thgi 
Gevernment ef India er the Gevernment of 3
State in a civil capacity, insiu@ing mgmgriﬁig

or setitiens relating te such matters.,”

Mere specifically the uestien pesed was whether the
petitiener ceuld be considered te be a persen”serving

under the Gevt.ef a State in @ wivil capacity® su&h

that in a disciplinary matter affecting that persen,

the P.5.C. sught te have been censulted.

T 19, The ceurt neted that different expressisns

- 310,
have been uysed in Art.SG?m/3ll and 320 te refer te

the persens te whem these articles apply as follews e

v of persens asppeinted te public services and
pests in cennectien with the affairs of the
Unien er ef any State® (Art.309)

" eyery persen whe is a member xxxxx ef 3
civil service ef the Unien xxx and every
persen whe is @ mempor ef a civil service ef
a state er helds any civil pest under a State”

- ‘ {thv‘:s}.@}

" a persen whe is & member eI a civil service
of the Unien er ef civil service ef & State
or helds a civil pest under the tUnien er &
State (Art.311)

" gppeintments te the services ef the Unien
and ef the services ef the State® (Apt.320(1)

" a persen serving under the Gevt.ef India er
the Gevt.ef a state in @ civil cepacity®
(art.320(3) (c)

" gservices and pesis in cennectien with the
affairs of the Unien and te services ef
pests in cennectien with the aff.irs »f the
State" ( previse te Art 320 (3) (e)

There:zfter the Ceurt ebserved and hele as
}}5 L ‘ under j=

LI AR




“‘,i."?"

W 4 clese scrutiny ef the terminelegy
se used shews a marked departure in
the language ef Art.320 (3) (¢} frem
that in Articles 310. Officers and
members of the staff attached to &
High Ceurt clesrly fsll within the
scope of the phrase® persons gppeinted
te public services and pests in
copnection with the affairs ef the
5tate” and alse of thz phrase® a |

persen whe is & member of a givil
service of a Stét@“ 2% ﬁgéé in
Articles 310 and 311. The salaries ef |
these persens sre paid eut ef the State
funds as appears frem article 229(3)
which prevides that the administrative

expenses of a High Ceurt including «ll
salaries, allewances and pensions
paysble te er in respect ef efficers
and servants ef the High Ceurt, are
chargesble upen the Censslidated Fund
¢f a State. The item relating te such
sdministrative expenses has te ferm part
of the annual financial statement te be

presented te the State Legislative Assembly
under article 202 and e stimates thereef can

form the subject matter ef the discussien

in the legislature under article 203(1).

They must, therefere, be taken" te held .

pests in cennection with the affairs eof

State and te be members @f’the civil

service of the State.® Bul can it be

said that members ef the High Court steff

‘ars¥ persens serving under the G@verﬂmant ef

@ State in & civil capacity® which is ihe
phrase used in article 320(3) (¢). The usm

of different terminolegy in the vericus

dIthleS was not likely te have been §a;l§$nﬁﬁi"

cseses It appears, thersafore, met unlikaly
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2C. . In the circumstances, it was held that for the
dismissal of the applicant, consultation with the Public

Service Commission was nol necessary.

2l. Article 98 reads as follows jm

" (1) Zach House of Parliament shall have
s separate secraztarial gtaff

provided that neothing in this ¢
be construsd &s preventing the
posts common te both Housas of Fa

cuse shell
sation ef
lisment.

[Y e e
o

(2) Parlisment méy by law requlete
recruitment, and the conditiens o s
of persens appointed, Lo the gecratarl
staff of either House of Farlisment.

the

/ u (3) Until previsien is mede by Farlliemeit
under clause (2), the President may, eftsr
censultation with the Jpesker of the House
of the People or the Chairman ef the Council

}jﬁ’, ‘ © of States, &s the case may pe, make rules
o ' regulating the recruitment, and the cond
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of service of psrsons appointed, to the
sscretarial staff of the House of the
pepple or the Counpil of States, end &Ny

t
¥

rules so mede shall huve effect subjech
te the provisions of sny
the sald cleuse=.”

-3

L
lew marde undary

of a Yigh Court, the Eonstitution doss not confer
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