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•VKR-'. 1801/94

New Delhi, this the 3lst day. of March,i995

Hon'ble ihrl J.ir, 3iarma, Member( J)

Hon'blfe 3iri B.K. Singh, Metnber(A)

3hri arijlal .Thakur,
s/o.Shri Mah a 3an Earn,
•dp er a ti Thre atr e Aa sis ta n-1,
Central Hcspital,
Northern Railway,BaSant Lane,
New ileltii* • ,

3y ,4fivocatejS.hri S,K, Sawhney
Ap;pli cant

• , - ¥s.

1. Union of, Ird ia through
, General Manager ,.

Nortliern Eailv/ay,
3ar a HouS e ,Mew selhi»

2. Ch i ef Hospi. ta1 3updt.,
^ n tr al. Hos p1 ta1,

. :Northern ftdilway,.
3aS -a n t Lane, New Delh i .

3.: Smt, Lrakash Kaur, w/o
Operation -Threati'e Assistant,

-• ^: Cen te ai .Hos .pi t a1,
: NortiierriEaiiway,

Basant Lane,New Delhi. .... ii.esporyi.ents.

By /^voc-3te:3hri P. 3. Maherdru

ORDER

Hon'bie cSiri J. r, Sharma, Member( J)

A pm^t of ECB ledinician in the grade of

had f .j!l.:.en vacant on 33.11,93 in the Central HcBpital,Norther n
Railway, This post was earlier occupied by general candidate

i«r3. .•/illiasn i.^hand. The Trade Test for the post was held cn

•<-4.11.93 ana che cant has pas.aed the tiade test, -/ihlle

aespunoent No.3 Ir.t. irakash Kaur has failed in the Trade test.
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The grievance ef the appli-cant is that responaent3 are
prcmntirq Aesponcient No.3 he made a repre;>enta ti.-'n on

1.2,94 but the same has not been replied. The applicant

has filed this application on 7.9.9 4 praying for the

grant of the reliefs that the respondents be directed to

pri>;flOte the applicant to the post of iecnhicion ani

the pos t should not be filled up by i. C. carididate,

2. A notice was issued to the respondents, v'#iO

contested this application. It is stated by the res p irden ts

th '.t the vacancy is the shortfall of -iC caf*iidate agaire t

roster point No.l os exhibited in Annexure A-l.- Resondent

No,3 has to be given three chances as i^er instructions

c on13i ned in 3C/dT ;3r ochur e, Ed 11i on1985(a qe Mc,.449)

and 2 more chances are given to iC/,3T candidates in

subsequent selection befcare f inally declaring them ufj-

suitable fcir f^jr ther prcanotionj and iius is exhibited in

Annexure iU2 to the counter. It is said that the post

in question is reserved for 30/31 candidates, so itc-S'Tiot

be given to tlse applicant though he might have passed the

Trade test securing tlie highest marks. Further there are-

instructions of the Railway 3oard dated 3.8.94 that in.

any cadre upto 4 posts the promotions fcr reserve conmanl'ty

is to be done on the basis of roster register points and.

not on tiif: basis of percentage. of nee the cadre In question

is being of one post, the renter register is impIanented

for prffliotlon. it is, therefore, stated that the post of EG3

• Technicion falls on the roster point reservation having

bean carried over frcra the last 2 selections. The appllc.ont,

therefore, has no case. M heard the learned counsel

for the Parties at length and perused the records. Frors

» 9 3 *
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he aanexure filed to 1he counter by the reaportients "that

S.C» reservation was carried over in 1993-85 arri again
of other category

in 1993 ,^hen i.G. candidat®® were not available an.g;.->/3hri

/iurinder J.ngh, Bhim ,Sen and Mrs. //illiam Chand were appoin

How point No. 4 is S.T. point. Since S«T. is not available

arsi now S. G. has beccme available^ so the vacancy has been
fbr 3..G. , , , .

treated as reserved vacancyX During the course of hearing

{.

I

Railway Board's letter dated 31.7.71 has been prcwuced.

This letter i's on reservation quota for 3C/iT •candidates

and it Is observed that there has been representitioa to

the Board that selections are still being held for a single

post vdth the result that the candidates belonging to SQ/^1

categories are denied tlie chances of their being •considered

foi such selections as when there is only one vacancy it

is treated as u-nreseryed Irrespective of the point of roster.

The Board has finally opined that the grievance can b«i
considering,,

removed by 2 posts i.e. one actual and the other to .cover ...

unforeseen circumstances and Ifie ' corapliance of the Instructl.o.ns

be StBic.tly observed.. The reference has also .been miie to

the Circular .of the Railway Board dated 9.7.73 vrlth regard

to reservation fox- 3G/ST in single vacancy rarlslrig in a

recruitment year and it was decided that •in such a situation-'

in the first year In midi single vacancy occurs tJiat

vacancy shall continue to be treated as unreservea

irrespective of the fact #iether it has -or has not CGcurwd

against a reserved point in the roster. It will be

filled by next candidate due to pranotion arid If that

person happere to be a candidate frcm a cCfBaiunity Ottier

than for which the vacancy was reserved^ the reservation

would be carried f orward to the subse.quent rear ji toent/

selection/Trade Test year. In the s ubse.gaent years the
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firs t vacancy even thou;^ j. t minht be a sln jle vac;i =icy

in that ye.ar, shall be treated as reserved In favour, of the;

3C/1T as the case niay be and shall be. filled by a .person .

of res ;.-e c11 ve cornunity.

3. Even in the subsequent years if f or rtlie. reason.,,,

the vacancy is not filled by a person of the cOBcaunity

in vshose favour it is reserved, the reservation shall be

carried forward to three years subs-squent to the: select ion/

Trade tes t/Recruitme.nt years in the case of .Class III and

.• Class IV posts and thereafter, if necesary as. per exis.ting

orders, it will be exchanged between 3G .arrf IT,, as the

case, may be. Ho'wever, in the case of prQuestion to pos.ts

in Glass li and. lowest rung of Glass I,. the. carry forwa.rd

is not permissible in-^the case of 2br more vacancies

.• occ'ar.i.ng in a recruitaent/selection year, the si.rigle

vacancy shall be carried fward. .only to one subs:equ@nt

salection/recrui tment year and if no 3C/3T becomes

available in the subsequent years alsd the reservation

would lapse. It appears that by the Railway 30arQ*s ^

let.ter dated 5.10.94 the figufe 4, in the letter dated

29.7.93 of the Railway 3oard it has. been arperried to

. figuire 7. Railway Board h.as issued other .circuISr-s also

. -dated 26,8.32, 27.12.33. arrf 7/1,1.4.34. It is referrecl:

tC' . the fact that if there is a single vacancy in; a

particular recruitaient year and there is an. alera.e.nt. to

carry fonfard either due- to sin gle vacancy ..or otherwit#

the ..vacancy should be treated as reserved. . It l-ays down .

that oldest carried forward reservation h 3s to .be

.: ad justed ,^aing t it. These circulars of the Railway Board p;

however, have to. be .considered, in the light of. the law ^

regarding a single vacancy in the cadre. There m.ay be-: . :

.0<



V-" cases /./here a cadre may consist of more than one vscancy

arrf in that event "the reservation may be effectively P^slbie,

But when there is a single isolated post in the cadre

whether the reservation of such a post can be said to be

le 3al2 The policy of reserv-ation has been laid do^wn under

Article 16(.4; of the Constitution of iixiid. The reseivation

percentage for SG/.iT has been prescrlli^d and is 15^ ard

respectively, if there is a single Isolate.J post

in the cadre and if that is reserved, the reservation

will be 100,;.:^ and which will be unconstltution.al. The

Hon'ble iupreme Court considered the rn.atter in the case

iirV (ihakradhar iaswan Vs. State of 31har r6;.-'orted in

196812} see 214. It bas been Squarely laid down that If

the.ce was only one post in the cadre there coiuild be no

reservrtio-n under Article 16,(4) of tine Cons ti tution.

In this case the decision of Arati day Ghoudhury Vs. UCl

repoited in 1974( l) CfX 87 h-as been distinguished.

This point has als 0 been recently corisidered in the case

of Che tana Cill[j iViQtghare( SvIT) Vs. lifiide Girls' education

Society, Nagpur ana ethers. This is reported in 1995(29) aTC

107. The Mon'ble lijpreme Court ccTisidered the review

petiti<br, in Civil Appeal No.2193/89 which was decided on

22.1.93 rcKorted in 1993 Supp.iS) 3CC 527,. Th.it decision

has • , Squarely relied the case of iSr, Chakradhar hzsman.

The review was moved by the petitioners that there is .-3

judgement of Three Judges Bench in C.-A.Mo.2-4-1/92 Vidyulata

.Arvi.nd Kakade Vs. Uigambar Gyanba Surwase d.8cided on

17.1.92 in which a view has been taken tria t the reservition

appxiso ifi the case of isolr3ted post also, i t ..v-as further

u.



argued that the' judgement of Arati Ray fChoudhury was

maintained while deciding that case, . The don'ble iupreme

Court dismissed the review petition arri held that the

judgement in the case of Vidyulata Arvind Fakade is a

judgenent per incuriaoi. The above discussi.-n goes to

sh;>w that there is an isolated post in ,a cadre as in

the ^resen/t case there is a single post of E<33 Technlcion

there cannot be ..a reservation point. Hie responderfcs, •'

. therefor.e, have wrcsigly aiplled the reservation roster

in earring forward the vacancy for the last 2.sel:e.0.ti:p.ns.

4, .fe have heard Chri P. 3, Mahendru at considerable g

length and also the ^nior Personnel irfic'er of the

concerned R.ail'''Vays" was called by Snri Mahendru t© highlight

the policy of reservation adopted by the railways for

an isolated post in a cadre. • We couid not get any

substantiate help frcm the respondents in this.matter

and -.jnly those circulars have been relied upon while

•the case of iJr, C3iakradhar Raswan declared the law in

the year 1933. The circulars which have been quoted are

with' regard to single'vacancy in a recrultment year arti
to ' • ; : .

they do not irel-pte^ an isolated post in a cadre. Sine®

the resj-ondents have not placed any material before us

as to on what basis •they are maintaining the roster for;.

Single isolated post arri not having got any help frcm • '

the-respondents in that regard nor the learned- cOunselR^

for the respondents has cited any law on the subject
or any circular of the Railway Board have considered :
the. matter in the light of .the available material^ opvi •
and the law on -the point as laid down in the casettf -wptw
Jr. Ghakradhar Paswan. Th^ recent decision'in the . - •

review aHPlic3'tion.,.of the case of Bhlde 3irIs' .Educatidn-
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i'jciety goes to sh'O^ that the ratio x do^jsin by the
Hon'ble Supreme Court in the case of 1^. Giakradhar raswan

still holds the field.

of . . ^
5, in the above conspectus ^acts ana circumstances

of the case, we allow the application ana dixect tn©

resportients to fill the post of ECG 'Technici on as ijrv-

rescrved isolated pest and consider the case of the

applicant for appointment to that post according to

r eor ui tment rules. In the cir cumstarices , the t-'artixs to

boar their own cost.

(Ji ^
MEvlSEi -( a)
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(J. r. 3iibMA)
M&v'iJER( J}


