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JUDGCMENT

In this applicetion, the applicant has prayed for
a direction to the respondents to give him noticnal
promotion in the grade of Section Officer with effect
from 9th August, 1976 when his immediate junior one
Shri Prem Nath Deogra was given promoticn in the said
grade, He has also scught for a2 direction to the
respondents to fix the pay of the zpplicant on par with
his junicr both in. the grade of Sectioﬁ Officer and
Under Secretary by éiving all the benefits which accrued
to his junior consequent on the latter's promotion to the

crade of Section Officer with effect from 5,8, 76,

N

o The facts in this case briefly stated are as follous,
3. The applicant and the junior Shri Dogra both belong
\L/ to the Scheduled Caste community, The applicant was appointed

as a "Jirect Becruit Assistant with effect from
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05,02, 1972 whereas Shri Prem Nath Oogra was promoted to
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the cadre of Assistant from the lower post on 1,7, 1968,
In the provisional seniority list of direct recruits and
promotees in the grzde of Assistant drawn up by the
respondents in 1975, the applicant's seniority was at
S$.No,112 while that of Shri Prem Math Dogra was at S,Ne,

69, This seniority list was draun up admittedly on the
basis of the date of sppointment to the grade, It

appears that the inter-se seniority of the direct recruits
vis—a-vdbs the promotee Assistants was under litigation,
Thereforg , when promotions were made to thepost of
Section Officers, the respondents had promoted Shri Prem
Nsth Dogra with effect from 9,8,1976 and the applicant
with effect from 1,5,1979 on ad hoc basis, The matter
of inter-se seniority of the direct recruit Assistants
vis—z=vis the promotee Assistynhts was decided by the
Hon'ble Supreme Court in 1981 on the basis of whichy
rota=-quota provision was made in the recruitment rules
and the seniority of the Assistents from both the
schemes were revised, Un the basis of the seniority

so revised following the rote-quota principle, the

applicant became senicr and wgs assigned seniority

_at S,No,192 whereas Shri Prem Nath Dogra was assigned

senicrity at S,No,211, Thereaftep it appears that

the respondents in accordance with the recruitment

rules, conducted limited departmental examination for
filling up current and’ backlog vacancies of Section
Officers on a reqgulsr basis, Although both the applicant
and Shri Prem Nath Dogra sppeared in the =foresaid
limited-depzrtmental examination, the applicant only
qualified and was eppointed on & reqular basis,to the

post of Section Officer with effect from 28,07,1982,
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Shri Prem Math Dogra on the other hand was subsequently
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appointed ag @ regular Section Officer with effect from
26.01,1984£thereby his ad hbc promotion was made regular,
Subsequently, the applicant was promoted as Under Secretary
on 18.08.19688 whide Shri Prem Nath Dogra was promoted as
Under Secretary on 27.07.1989.
bo The crievance of the applicant is that cansequent
on the revision of the seniority of the Assistants, he
bec@me senior to Shri Dogra and was, therefore,
entitled to have his pay brought on par with that of
Shri Prem “ath Dogra, whose pay as Under Secretary was
fixed at Rs,3400/- while the pay of the applicant was
fixed at Rs,3000/- on the respective dates, The applicant
has also 2VBTM that his representation for netional
promotion to the grede of 3ection Officer with effect
from 9,8,1976, i.e., the date when Shri Prem Nath Dogre
was promoted on ad hoc basisfconsequent on the applicant
becoming’senior on the basis of the revised seniority
listy was rejected by the respondents, The applicant
further avers that he is entitled to a2 notional promotion
and upuard fixation of pay on the basis of the principls
laid doun in FR 27 consequent on his fixation cof his
seniority above that of Shri Prem Nath Dogra, 1In addition,
the applicant has aléo averrsd that even as per the
recruitment rules, the respondents should have considered

him for promotion in terms of the hote below Col.10 of the

recuitment rules by which it was provided that if any persaon

having 8 years/5 years experience or service as Assistant
is considered for promotion-examination respectively, all

persons senior to him in the Assistant Grade ®hall also
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be considered rotwithstanding that they may not have B years-
5 years of experience-service in that grede and in view of
this, the applicant ccntends that even if he did not havs

g years of service, he was eligible to be cons idered for
promotion from 9,8, 1976 to the grade of Section Officer

when his junior Shri Prem Nath Dogra was so considered,

Se The respondents have strongly resisted the application
and the averments made therein, It has been ccntended on
behalf of the respondents that consequent on the promotion

of Shri Dogra, as Assistant during 1968,as against the i
appointment of the applicant as direct recrﬁit ARssistant

with effect from 5.2.1972, 3hri Dogra was drawing a higher

pay in the grade of Assistant. The respondents con tend

that the applicant is not covered under the rules for

stepping up of pay as the promotion of the applicant

as Section Officer was on ad hoc basis and the protection

of pay is admissible only in the case of reqular promotiocn,

They have also ccntended that the provision of FR 27 are

not attracted as ad hoc promotions do not confer any right,

Hence his representation was rejected as the claim of the
applicant based on ad hoc promotion of a junior employes,

namely, Shri Prem MNath Dogra was not sustainable, It was,
therefore, contended that the question of fixing the pay }
of the applicant at par with 3hri Prem Nath Dogra's pay did
nct arise at all, On the gquestion of the applicability of
note below col, 10 of the recruitment ‘rules cited by the
applicant, the respondents contend: that this provision
has no application as at the time of appointment to the
post of Section Officer, the applicant wzs not senior

in the provisional seniority list in 1976 and the said
recrultment rules uere circuleted by a letter dated

19th December, 1977 although it was given retrospective

effect frem 1,1, 1976,
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6, I heve heard the learned counsel for the parties and

heve perused the recocrds, The learnsd counsel for the
cpplicant has cited several decisions which will be
discussed in due courss,

7 The limited point for cbnsideraﬁion here 1is uhethef

consequent on the revision of the seniority in the grade of

Assistants followinc the rota=quota principle; consequent to the

decision of the Supreme Court in 1981, the applicant
derives a vested right for claiming parity on the pay draun
by Shri Prem Nath Dogra following his ad hoc promotion on
9,8, 1876 with reference to the provisional seniority list

followed at that time, -Admittedly, both the applicant

as wsll as Shri Prem Nath Dogra were promoted with reference

to the original provisional seniority list of Assistants
with effect from 1,5,79 and 9,8,76 respectively, 0On a
closer examination of the matter, it will be seen that
although the seniority‘list was revised in the grade

of Assistants later on in 1982 and the applicant became
senior, the fact remained that the original provisional
seniority list on which basis the earlier ad hoc promotions

were meades cannot be held to be irregular or illegal, It

was only because the seniofity guestion was Hnder dispute
between direct recruits and promotées,. the promotions

- uvere ordered on ad hoc besis with reference to
the then seniority list. The applicant has raised a point
that on the basis of the revised seniority list his having
become senior to Shri Prem Nath Dogra,uﬁuld give him a
right of consideration for ad hoc proﬁotion earlier or
at least on the same day when ShrigPpemANath;Dogra was
promoted and for this pQrposa; the ébplicant has in the
rejoinder-affidavit pointed out that the respondents could

have appointed him against one of the reserved vacancies at



-6—

point No.,22 which was one of the carried over ®cheduled
Caste vacancies of 1975 when they adjusted and promoted
Shri Prem Nath DOQra.uith effect from 9,8, 1976 against

one of the two said carried over vacancieg His point

is that he would be entitled to be promoted consequent

on his becoming senior to Shri Prem Nath Bogra with

effect from the same daté against the other reserved
vaczncy which was wnfortunstely allowed to be 1lapsed
subseqiently in 1978, Apart from the fact that the
applicant has brought about this new point at the
rejoinder»stage; the respondent& would have no oppqrtunity
of answering this contention, I find that even on merits
such a contention would not be tenable, The applicant

can have a grievance only if any of his juniors other than
Shri Prem Nath Dogra, who was at that time senior to him
in the Scheduled Caste category had been given ad hoc
promotion sarlier to the applicant, This apparently is
not the case here and, therefore, the contention of the
applicant insofar as it relates to this question is
hypothetical and not tenabls,

8. Learned counsel for the applicant then referred

to the decision contained in V,K,D, Rajyalakshmi Vs,
Regional Birector, ESI Corporation, ALJ Vol,43 1992(2) pace
300 to substantiate his point that the applicant would be
entitled for stepping up of his pay equal to his junior,
In the aforesaid case, the facts were someuhat different,
In that case both the applicant and his jﬁniorb pay parity
as UUC was under consideration, The junior in that case
happened to be promoted as UDC earlier than the applicant
and, therefore, he earned increments and his pay becams

higher than the applicant and it was held that the applicant
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was entitled tothe stepping up of pay. In the instant
case, howsver, ﬁhri-Dogra was at the time SF his
appointment on an ad hoc basis was senior to the applicant
and it was only subsequently on the basis of the revised
seniority list he had become JUNiOFeBssides, both the
applicant and Shri Dogra are not of the same category
Assistants, The applicant was a direct recruit Assistant
while Shri Prem Nath Dogra wzs promoted as an Assistant
ezrlier than the applicant énd,'therefore, the original
promotion and his drawing of higher pay from time to time
could not be called in question, In any case, the revision
of seniority does not alter the fact of earlier ad hoc
promotion which itself cannot be held teo be illegal at the
relevant point of time, Besides, there is no provision
for a notional ad hoc promotion, The learned counsel for
the applicant then referred to a case of 3,N, Padalkar Vs,
Union of India & Others, ALJ 1992(3) Vol.,45 page 40 uhere
the application under FR 27 for giving the stepping up
benefit to senior was considered, Here again: the facts
were slightly different as the position of the seniority
of the applicant vis-a-vis his junior was not changed, It
is to be reiterated that in the present case, subsequent
revision of seniority on the basis of rota-quota principle
does ndt alter the fact of an earlier ad hoc promotion and
does not also give a red$rospective right to the applicant
for a notional ad hoc promotion in the absence of any rulss
or provision in that behalf, The learned counsel for the
applicant then cited the case of P, Suseela & Others Vs,
Union of India & Uthers, decided by the Cuttack Bench of

this Tribunal ATC Vol.8 1988 page 213 where it was held
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that if a senior person is ignored and junior is promoted
for a long period, the senior is entitled to stepping up
of pay., This case agein: is not relevant here as it is
nobody's case that the senior person has been ignored
at the time when the azd hoc promotion was made, As pointed
out sarlier at the time when the ad hoc promotion was made,
applicant was not éenior to Shri Dogfa although the position
altered after the revised seniority list was prep;red°
Learned counsel for the applicant also brought to my notice
another case decided by the Ernakulam Bench cited in
Swamy's CL Diéest 1993 at 343, In this case it was decided
that the seniors were entitled to s&epping uﬁ of pay when
juniors get higher pay due to fortuitous circumstances,
With dus respect I have to point out that the promotion of
Shri Oogra in the instant case cannot be held to be
fortuitous besides at that time he was not junior
to the applicant, The learned counsel for the resp.nuents
ralsed an objection on the ground that the application is
barred by limitation, I am not inclined to accept this
<} posit;on as I find that the applicanﬁ% representation was
finally rejected by the competent authority in Feﬁruary, 1993,
aesides,in a case of this nature there is a continuing cause
of action for the applicant,
g9, In the light of the aforesaid discuyssions, I find
there is no merit in the application and the same is

accordingly rejected, Thers shall be nof order as to -

(/
(Ko MUTHUKUMAR)
MEMBER (A)
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