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CENmAL AOWINISTRaTi V£ TRIBUNAL
PRINCIPAL BENCH

NEU OELHI.

D. A. No. 1758 of 1994

Neu Delhi, this the 24th flay, 1995»

Hon'ble fir 3,P,3iarma, nambar{j)

Hon'ble Mr 0,K, Sins^h, Memo©i*( A)

Shr-i Virender Singh
R/0 \/il 1 ag e Mat andu ,
P. S*& P» 0, Kharkhoda,
Distt, fesnspat, Haryana. ... ... .... Applicant,

(t hi- ough Mr Sh ankar Raj u, Ad\ro cat e),

vs.

1«N.C,T. of Delhi Administration & another
• through its Chief Secretary,

Old Secretariat
Rsjpur a Road,
New Delhi,

2.The Commissioner of Police
Police Headquarters
Indraprastha Estete
Neu Delhr, Respondents.

( through Mr Raj Singh, Aduocate},

OR PER(Or al)

PER 3.P, SHaRMA. M£M3£R(j)

The applicant uas enrolled in Oslhi

Police as a Constable in the year 197?, In the year

1989, ha remained absent from duty after sanctioned

of two days u, e. f.15. 10, 1985 for ,, period of

50 days and joined his duties on 7, 12, 1989, The

aforesaid act uas considered as misconduct as

defined under iule 3-(i)(lii) of C, C, S, ( Conduct )
Rules, 1964, applicable to the smployeas of Delhi Police, ;
Such misconduct is punishable in tarms Section

21 of fchs Delhi Police Act, 1978. An inquiry is.
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ta be held as laid douh ahd prouideri in Delhi Police
(Punishment S Appeal) !<ulas, 1980. Asummary of

allegst.ions uas served upon the applicant and

ShrlR.C.Garg yas. appoint ad as Inquiry Of-^'icer,

Subsequently, the inqul?y uas entrusfcadto another

Inspector, namely, Shri Harbans Singh, Shri Harbans

Singh coimpleted his inquiry and submit red his

finding on 28th Danuary, 1991, The Oisciplina'y

Authority, exercising his pouisr under Rule 16(10) of

the Delhi Polic0(Punishment and Appeal) Rules, 1980

Found that the delinquent has not bean provided

adequate opportunity to put up his case and,

therefore, remanded the matter again to the

Inquiry Officer to com;nenc9 the procaedinga from the

stage of ©harge and that the delinquant he provided

adequate opportunity. The delinquent official yas

directed, in uriting, twice to appear before the

Inquiry Officer for concluding the remanded proceedings

of the departmental inquiry or his ucauthoriaed absence^

aa detailed in t-he shou-Cause notice and in the d^iarge

framed against him. However, the dalinouent aid not

join the proceedings and, therefore, the

delinquant did not co-operate with the Inquiry Officer gr i tbu

.proceadinga were concluded ex-oarte against the
applicant and the Inquiry Officer, on the basis of

the earlier evidence r-scorded in the rfapar tenant si

•'proceedings held that the charge against the applicant
of unauthorised absence Prom duty stands estsbUshsd.
Ths QisolpUnary Authority, thers-ors, gay. a sho.-causa
noticato tha aoplicant on 14th Hay, 1991. Tha deli-rroant
did not file any ragly sf,oi^cuaso notlca ptooottm
. penalty OF disralssal Pron aaruioe and traatlng

y the unaothorisad absanca as laaua uithout pay.



The disciplinary authority passed his or dar dared

26«7« 1991s dismissing the apolicant from S3ryiu.a,

The applicant appears to hsore prefarrad the aDpeal

against the aforesaid order to the Appellate authority

Additional Commissioner of Police on 20,5,1992 and

the result of the same uas conveyed to the applicant

in uritiCiQ on 3, 12, 199 2,

The applicant ^11 ad the present O.A»

on 16, 12. 1993 but it contained certain objections

and this uas re-filed on 18,3, 1994,

No, 2293/94 has also been filed

along uit b this application for condonation of delay.

The application is duly supported by the a*^'idavit

of the applicant.

Notice of the 0, A, as uisll as of the

flA were issued to the respondents for filing the

reply theretQ, ys ^indthat the fbP,, for

condonation of del ay« contains four paragraphs.

Paras 1 and 2 deal only with the defence of tha case.
In paragraph 3 certain facts are noted that, tha del.-^y
j.n cne filing the gppsal uas involuntary and tha .sams

be condoned. But, in fact, yhat usre the raasons, which
preyented the applicant front filing the appeal in time
have not. been fnent,ioned in the misc, spplication.. The
application for condonation of delay should contain
reasonable and sufficient cause to condone the
delay Caused, In paragraph 4, it Is only stated that

tha balance of convenienc 9 is in Fa your of tha

pat it loner

Though us have gorsa through the reply
but ws find ^hat ths.a la no ground, uh.atsoeuar,
in the ilA, for condonatian g<=* dalay, in rpny case,



the rnattsr before us is with respect to the order

of punishment passed by the di scipl inaiyy authority

on 25,7,1991 and the rejection of the appeal by

the-appellate authalty on 3, 12, 1992, so this

application, which uas filed yi thin time cannot

be Said to be ^jarred by time, Jf on r 9-filing

there were certain lapses on the part of the counssl

raprasenting the appli©ant that should not

prejudice the interest of the applicant for

piopar judicial review of his griavancs, Houavsr,

u8 flo find that in the counter, the respondents

have taken the stand that the applicant had earlier

filed 0, A, No, 2528 of 1993 and that 0. A, was

dismissed as uithdraun by the order of the '

Principal Bench, CAT on 30th 3uly, 1993, This fact
• has been concealed in paragraph 7 of the original
application and in the rejoinder certain ai/ermants
have been made showing that the applicant had

no knowledge regarding the dismissal by withdrawal
of the earlier 0, A. No. 2528 of 1993. ue do not

uant to cor,x,ant on this stat, or asfiaos prs.silin,
Uth the applicant. rhs la.yar. oho has bean angagad
haa absolute power to pass on his brief to so^a
Other lauyer and the aoniincrhfns applicant cannot comolain that

^he lawyer yhoRi he engaged did nr-f
y jBu a^a not appear in person

OT the power e><eroi„d py brief-holder or the
lauyisr was not sccorHinn f<- kceo, .ing to the instructions given
by the person ccnerned. Such thinns c^nnn-^ h

'J-UyS cannot be encouraqed
^ e

Ue find that the Drp=!o-f i • 1. .
_ preoBnt applicatio.n because

ne GOncealjj'jgnt cf the material f f
facts is barred

Hi/ -

fuppressiofl of mat or ^ t amar ar,al facts and on -n,- 1 ,
9^ ' i alooe-

0, A. is not m-inf i ^mr^xntaxnable at all.
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There uill be afiother hurdle of

r 03 judicata coming in the way g** the apolicant r

The ear-lier 0.A, filed by the applicant ygs disifiissed

•^3 uithdraun. In the present application filed, it

is not statied that a liberty uas reserved Por t he

applicant to file a fresh O.A» for ventilation of

his grievance after yithdrauing the earlier O.A,

The dismissal of a earlier proceeding either ocf

merit or by uithdraul uill operate as res judicata

if no liberty is reserved to the applicant,

(

Our ing the cour se of dict at ion o f

the jud"gmant, the learned counsel for the applicant

Mr Shanksr Raju pointed out that liberty to file

a fresh application uas denied. In that event also,

our vieu is more strongly boosted that the pr ©sent

application is barred by the principles of res iudic i

Ue, have heard'the whole case on -merit

oacause we do not want to leave anything untowched,

^ wa feel that the aPDlicant is not antitled to tns
Aeliaf which he has pi'ayed for.

The learned counsel fir Shankar Fiaju

has taken us through the judgment Union of India vs.

• £i£iJiM....Shar^ S.C,C,(L<iS) 290 of the
Hon ule SUpr eme Court, ThisDudgmant' deals with

a Case where tha delinquent overstayed after

sanrt dismissal was imposed,oauutxoned leave^ It was held that the applicant
might have,on account of unavoidable and un-oraseen

Circumstances,or on medical grounds or othsruise

may not hava been in a position to join and aPfactiu

discharge his duties and so. ha might have abssntad

j himself without ' sanctioned h- •
L • leave, uhicn can also be
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g.antad aubsaquantly on joining and tho penalty impoeeWa hold
V t3 be hareh. The ratio laid doun by the Hon'bla Supreme Court

oannot giro' any benefit to the laarnod couneal for the applicant
since the applicant continued to absent himself for consider-
able period even after the disciplinajry proceedings.

In this case, the disciplinary authority, in thg

interest of the applicant remanded the case uith a direction
to the Inquiry Officer to give adequate and convincing opport
unity to the delinquent to produce his defence and he commencad
the proceedings after such a lapse, Inspite of issue of

notice of the data fixed in the inquiry, at one tima by
the Special Messangar, the applicant did not co-operate in

^ joining the inquiry. In vieu of this, there uas no
alternative left but the r iQht uhich had been granted to the
applicant by the disciplinary authority uas uaivad off by

the applicant himself uhich cannot be now complained of, de

do not find force in this submission of the learned courKsel

of the applicant that enquiry Was wrongly held exparte

after remand by disciplinary authority,

A notice was sarved on the applicant and

there were certain contorversy regarding the service

^ of that notice, Houever, in the re-cooaencsd inquiry,
there is no contorversy at all. Elvsn i-f we take the

contention of the applicant's counsel acceptable,

though U8 do not accept the same, when the show cause

notice uas issued to the delinquent after the receipt

of ths report of the Inquiry Officer,' which the lasrnod
counsel has fairly admitted having been received by

the ap:jlicant, the applicant uas within his right

to take this point of not having knouladge of the

date fixed in enquiry when the notice issued by the inquiry OfficeE

I
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the second time or he was presented by suffxcxant
Cause in not cooperating with the Incwiry Oi sicai

in the remanded proceedings. This point, therefore,

of the learned counsel cannot be accept ad.

No other pointed has baen strassed®

The learned counsel for the Respondencs

has stated that the inquiry file is not available

uith' him and that may be av/aiiable after lunch,

Ue do not appreciate this contention of the respondents*

counsel. We have since perused the pleadings and

heard the learned counsel for the parties at length

UQ do not find it plausible to wait for the

departmental file as there is sufficient maceriax

on record to give effective judgment.

The application is, therefore,

dismissed as not maintainable* barred by •rea:?^.Jydisata

and also on merits. The parties ate left to

bear their oun costs.

aV - - ••••
( 8. K.^i!>9h ) ( j.P. Sharr»8 )

M8rob er ( A) Pi emb er ( D)

24th Rav, 1995
"SOS"


