CENTRAL AUMINISTRATI VE TRI BUNAL
sRINC PAL 3ENCHs NE# LELHL

Q.AMN0. 1714/94

New Jelhi, this the 7th day of February,1995

Hon'ble shri J.P. sharma, Member(J)

Hon'ble shri B.K. Singh, Menber( A)

Constable Jagdish Chander,No.1932/3¥

s/o ahri Chandgi Ram,

rolice 3tation Defence Cclony,

New Jelhi. ' .es Applicant

By Advocate: Shri R.L. aethi

VER
The Comissioner of rolice,

FHC, 1.8, Estate,
New welhi. : eeo fp@sSpondents

3y Advocate: shri Anocp 3agal

JUBGEMENT ((QRAL)

The applicant has been served w~ith a2 summary
of allegations alcn‘gwith one Cons table Hoshiar 3ingh,
that while posted at Police 3Station,Defence Colony
he made the departure for Haryana/Rajasthan to arrest |
a P.O. vide i3 NO,27~B dated 5.8.92 of solice 3tation,
Jefence Colony,New Delhi., Constagble Jagdish Charder “i,e.
the apclicant got issued a service revolver and 10

~cartridges for self defence. It is stated that a’t
aoout 5 pem. ©n 14.8.92 while they were travelling in a
private bus No.R3B-461 ruming from 3ghror te Hatundi, a
quarrel took place with the bus Conductor Shri Jal Singh
on the paynment of bus fare. The bus stopped at river
Chironi and all the passengers got down fram the bus.

~buring scuffle Constable Jagdish Charder opened fire ard

as a result one paésen:;er nam ed Sur'esh Kunar wasr'injm:éé'
for which FIR No.169/92 u/s 307 1FC F.3. Murdaver{Raj)
was registered against Constable Jagdish ::}iaéder', ard |

Constable Hoshiar Singh. On the basis of these summary of
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allegations, the departmental enquiry proceedéd against
the applicant and éinc&vthe applicant did not particigrvate ”
and ceo;ixéte with‘ the éng iry, the ultimate order of
proceedings/continue . exparte was passe:i by the Addl,

~

deputy Commiss ioner of Folice on 26.7.94.

2. The épplicant filed this application on

2348.94 challenging this order and prayed for the

gﬁ:ant of the reliefs that the disciplinary departmenktal
proceedings be stayed till the disposal of the criminal
caSe and has also prayed as an interim relief that méanwhil@
the proceedings be stayed. By the order dated 26.8.94

the further proceedings in the departmentgl enquiry was
stayed for a period of 14 days and that order cantinues’

till today.

3. Je neard Shri R.L. 3ethi,counsel for the

applicant and Shri Anocop Bagai, cousel for the

respordents, who also made available the aegartmuntal

e'lc;ulry file N*nch has been Pperused by us.

45 ( The stand téken by the respordents is that k%:he
arplicant acted in a manner of unbeconing of \‘;yholic"e
persomel af'sd that hebeing armed with service revolv@r
misused the same by causing li‘!JuI‘)f to one of the

pers ons g:fnd also that while travelling in a Qri;vaték

bus. The spplicant alongwith other Constable Hoshisr

3ingh .as alleged refused to pay the bus fare demanded

by the corductor of that bus. It'is stated in the

coun terfkalso that the departmental enquiry has glready
commenced in July,1993 and the applicant has a,lfsre bee;m
served with summary of allegations.f‘i de do find? in the
d epartmental en quiry that the:appliaant has gi\}l&ﬁ

stitenent that he has been served with sumary Sf

allegatlam and demeci varlous alleiatlmf“ 1.3\;&3.1&*

agambt hmx.




5. It is stated in the counter thzxt the apphcant :
has no case. The applicant has alsa ‘fllﬁd the rejmﬁzﬁer Wi t*z
filing No.507 dated 15, 1.95.
[,;elteratmg the facts giready stated in the orm*n:nl
application. The said rejoinder is not on record. But
a copy of the same was made available by the learned

counsel which has been perused by us. The Registry

will place that rejcihder on record,

6. ~ Basically we have to find Ogt whether the
depar’tmehtal ﬁis’ciplinary proceedings and the s aid
cr ininal case kr@g is tered {1/8 1307 IFC vide »I"‘IR No. 169,/92
at ¥.3. Mundaver in Rajas than 3tate can continue |
smultamou:ly or not &actica" y there is né“'bar
for holding simultaneous ly deyartmeqtal pra}"eedz.*xgs as
well as criminal trial against ‘the d«&ll?}qqﬁf}‘t who is
also accused in the criminal case. dc)wevex:, the Hﬁr}*hla
%prene Court has cannde?zthe matter in the case of -
 Kusheshwar Jubey V. M/s. Bharat Coking Coal Ltd repor“ted
in uﬁ lQBS 3.05.2118 while upholdi nq the judrgemaﬂt of
~the Trial court and quashing that Of the H;gh Court
upholding injunction issued be the Trial céurt in
deferring the departmental enquiry till the disposal
of the criminal cas e. Howevér the Horx ble :mpre*ne
Court has obaer:ved that no atralghtjackpt fmsnula . 7
can be lam down as to in which of ca:»e: the departmmtal
enqulzy can continue and that in fvh“cb it ahcu}.d rwt. e

it ﬁepend:» on the facts and circums ta.m:e af eachzf caae.; i

T Now commg to the case in hand we éa fmd thgt,

‘the ‘applicant alOngw th ucmstable rleshmr amgh pestefzi .
; at t%ﬂe same i—oll.ce atatlon,defence uﬁlﬁny ar# lrwa}.ved
ih A cabe u/a 307 LFG registered ixde FIR ‘\Ia. 169/92 ;

at 3%:3. ﬁundavez:c in Ragast“ia‘l atate.t: That case ‘rela'
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caus ing injury Nhlch might have been resulted in thie
segth of one Suresh Kumar and 3lleged to have been
as a result of shot fired by the constable Jagdish
Chander by the servicerevolver., That is the matter
to be decided by the riminal court., The department
is not proceeding against that alleged accusation of
firing by service revolver against thesaid 3Suresh
Kunar. The :iepax tment is proceeding onlv against the
for 5 mischisf
applicant alongwith Constable Hoshiar 3ingh/who were
seﬁt on officisl duty and the the app},i’cant was issued
a service revolver with 10 cartridges’_onl.y to be used
for self defence a3 they had qgone to apprehend certain
persc n&{ka‘gainst whom some -FIR was loésgged at rolice
Station,defence Colony.  The useof the applicant of
the s3id service revolver is to be seen by the crim imal
court and that cannot be sﬁbject for considerstion
in the departmental enquiry. The ohly allegstion which
comd be gone ’njf;g/deparhnental enquiry i3 whether the
applicant as a{police personiel travelled in s private
bus ard that there were some alteration on fare with
the conductor of the s3id bus which resulted m’to certam
unseeni ng scene at tne river f"hlroru in 4 Stateof
Rajasthan. That cannot be a part of consideration by
the criminal court., No charge of afray i‘;e‘,fight in a
public place has been framed by the criminal court
against the appl icant nor it cant  be framed mr

there is any report in that regard.
Y g

8. M@ do find that the applicant had earlisr
joined the departmentsl proceadings but he‘has év‘c;i:ia:if
cooperating with the Inguiry Officer as a result of which
necessary orders were obtained from the dd1l.WEP to g}*‘@ceed
‘exparte a;al"b‘t the appTlcant k;y the mpugneﬁ ars:zer ‘

dated 26,7.94,
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9. Now in such a situastion so far as the gocusation
of_f’iringat Suresﬁ Kunar is concerned, the departmental
enquiry cannot be proceeded. 3ut as regards the other
miscornduct alleged against the applicant, the departmental
enquiry can very well proceed and we are following the

ratio of Kusheshwar Dubey{ supraj.

\

1C. - However, we do find that the order of AJdL.IE G B
dated 26.7.94 though allows the applicant to participate

" in the departmental enquiry if he appears before the
Inguiry Officer | but at the same time restricts the
recalling of the witnesses already,exgnined nor to be
allowed to cross exanine by the delincuent, This part

of f;he order needs to be reconsidered 35 . the person

has approached the Inquiry Cfficer while he had earlier
avoided, the Incquiry Officer should consicder recalling

of such witnesses who have been examined,if anvy, iaﬁd allow f%i:c:
cross exgnine them. It will amount to giving an adequate :
and full opportunity \on the principlesof natur‘al’ justice

to the delinguent,

11. The application is therefore c}ispased of J‘él‘th
the direction that the respondents Enzay continue with the
engquiry but the ultimate charge to be fram@t'l ag{éins*tythe
applicant,if any,should confine to itself C::‘n}‘y to such
allegations which do not cher; the cs5e which 15 pending
‘agai nst  the applicant at P, 3.Mand war(Rajasthan) u/s
30% IPC Regarding rest of the allefgaticns,thefd eparf;-
mental enquiry can proceed and the charge'éhculﬂ confine
to that aspect cnly, “ )
in case any of the witnesses has been ax%inéd
the Inguiry Cfficer will also consider the reqzjégst of the

applicant to recall any such witnesses of the afministration
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and give opportunity to cross examine if des_i‘i‘éd by

the applicant in the departmental :enquir’y.
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(J.p. HARA)
MBABER( J) .
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