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The parties have exchanged their pleadings and we ha

e

heard the learned counsel for the parties.

The applicant's case, in short, is that he was
eligible for promotion to the post of Assistant Technical
Officer. He had been sent on deputation to Libya-

puring the period of deputation, the respondents held

a D.DP.2. for the said post but ignored the spplicant
from consideration. After return from debutatién, the
applicant made a represents tion and = raview DFC was

held but the applicant was not recommended by the

DEC because he was graded as 'Goed'. The applicant
filed a writ petition in the Delhi High Court which

was transferred to this Tribunal and Registered as

T 1155/1985. The said tranafer application was
decided by a judgment dated 30.11.1988 - Ihis Tribunal
in its judgment was pleasedto direct the respondents

to hold a fresh DPC as on 16.12.1980 and to consider

the suitability of the application for promotion

as Assistant Techniczl Officer. certaln other directions
wera also given in the alternative. It was provided
that if the applicant was not found suitable for

promotion as on 16.12.1980 a second raview DPC be helé

to consider his suitability for promotion as on 5.10.1581.
A direction was given accordingly to give promotion

to the applicant from the relevant date, when his
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next junicr was empanelled either @s on 16.12.1980 or in
the alternative on 5.10.1981. admittedly,s review
DPC was held on 27.2.1989. The applicant was informed
that he has been placed at Serial Mo. 64 in the panel
prepared as on 16.12.1980. Feeling aggrigved by the
saiad action)the applicant filed a sacond‘Q.A. Mo. 530/90.
The said 0.2. was decided by a judgement dated 4.2.1592.
In this judgment the Bribunal held that the directions
given in the judgment in TA No. 1155/1985 had not been
carried out properly and eorrectly and accordingly a
fresh diraction was given to the respondents tc convens
a review DPC. & review DFC was hald on 27.2.1989 and
the applicant by .5 Notificstion dated 1C.6.1992 was
promoted as Assistant Technical Cfficer with effect
from 16.12.1980 and his name was directed to be placed
between 5.K. Biswas, Serial Wo. 110 and Shri K.S. Megi,
Serial Mo. 111 in the seniority list of Assistant
Technical Officerrcirculated in the year 1986. The
applicant has challenged the assessment of seniority and &
the gradiﬁg made by the DPC. A detalled reply has been
filed on behalf of the Respondents to which the
applicént’has filed the rejoinder. On behalf of the
respondents, Mrs. Rachne Joshi Issag raised a
preliminary objection. The objection wos that all

the issues now sought to be raised had been duly

considerad while discussing a Contempt Petition Mo.
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No. 27/1992. She submitted that in the Corfempt
Petition also the claim was that the review DPC
held on 18.5.1992 had not evaluated the =pplicant's
C.R. proparly and he ought to have been evaluated and
gévem'a*grade higher than the grade ‘Goodt'. The order
passed in the Contempt Petition is on record. Since

we have heard the learnad counsel for the partiss

T4

on the merits of the crse and we procsed to declide th

i

case on merit, we d0 not consider it necessary to
deal with the preliminary Ob}ectisn. The subnission
of the learnad counsel was that on the basis of the
recommen&atioms‘of the review DPC the epplicant hes
been grantaed promotion with effect from 16.12.1980.

It was urged that there was no justification as

serial no,
provided iDZL 5 of the endoresement to the Motifi-

cation dated 10.6.1992, annexure A=-1, by which it
was directed that the applicant's seniority in the

grade of Assistant Technical Cfficer will be between

shri $.X. Piswas (S5l.No. 110) and Shri XK.Z. Yegi

(Sl.Mo. 111) 1in the seniority list of assistant

",

Technical Officers circulated by the letter dated

27.7.1986. Thes precise objection is that Shri S.K.

Biswas according to the seniority list wass promoted

on 1.10.1981 as Assictant Technical Y£ficer where zs

the applicant having been granted promotion with
effect from 16.12.1980, his name should have been

found placed between Serial No. 71 and 72.
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The learned counsel for the applicant gave up

this submission when it was pointed ocut to him

that officers beyond Serial go. 72 ware also shown
as having been promotad with effect from 16-12-1980g
The learned counsel submitted that the applicant

be i

atleast was entitled tc[assigﬁiseniority at Serial
No. between 103 and 104: For this plea ard
submission no factual basis has been laid down in
the 0.A. Simply on the basis of the seniority list
this plea was raised. The respondents in their
counter affidavit have categorically stated that

the rsview DPC recommended the aspplicant's name

to be placed at the bottom that is to say at

serial No. 52 of the list prepared for the selection
held on 16.12.1980. The learnad counsel for the
respondents further subaitted that the grading and
recommendations made by the DPC cannot be faulted
and it would not be open to the aspplicant to urge
that this Tribunal may make its own assessment and

grading of the applicant. The gpplicant's case was

that in the various review DPC his plgcement in the

merit list has been altersd and tirus there has
been no proper and due consideration of the applicant's
candidature =nd he should have been given a higher

grading and place in the merit list. We are inclined




c@unsel for the réspondents. The Tribunal Jdoes
not act as a selecting body =nd in the absence
of the relevant materizl, no case for interference
with the sssessment and grading made by the D.P.C.
is made out. The position, therefore, is that thre
applicant on the basis of the recommendstions of
the review D?C even as on 16.12.1980 has ko be
placad at Sefial No. 52 that is to gay at the
ottom of persons selected at the sald selection.
The learned counsel for the applicant urged that
Shri K.S. ¥egi above whom the applicm t has been
assigned seniority is a selectee at *the subsedaant
selection namely held on 5.10.1989. 1 factual
basis er this plea has beenlhiain the O.A.
Simply on the basis of the date of promotionof
~“hri K.%. Negl we are not agreesable to accept the
plea taken at the Bar bv the learned counsel for
the applicenﬁ. From Serial ®Wo. 70 $& the nanes of
the officers who ware promoted on 16.12.1980 have
teen indlcated. On the basis of the applicant's
placement at Sl.Mo. 52 that is to say the last
candidate in the select list, the zgsignment of
gseniority to the applicant between Serizl Mo. 110/

and Serizl No. 111 cannot be sald to be arbitrary

in any manner. Since no such dispute has been yraised



in the C.r., the factual position is

hazy. But all the same since the recommendstion

of the review DFC in our opinion is not open to
challenge the order assigning seniority to tha
applicant between Serizl YMo. 110 2nd 111 also

does not = merit any interfasrence at our
hands. The learnad counsel for the applicant then
as a last resort submitted th:t since the applicant
has been granted promotion with effect from 16412,
1980 he is entitled to arrears of salsryv. In

the counter affidavit it has been shown that Shri
Ke.5. NMegl was promoted to the grade of Sr. Techrcal
Officer with effect from 20.6.1991 and consequently
the applicant has also b@en granted promotion as
Sr. Technical Officer with effect from 20.6.1991

as per t%e next below rule and the applicant‘'s

pay has alsq%een notionally fixed in the pav sc=le
of Re. 3000-4500/- with effect from 20.6.1991\39&
he has been drawing salary accordingly aftar his

taking charge .. .- The learned counsel for the

e}

espondants also invited our attantion to the
consolidatzd instructions issued through 04 dated
10.4-.1989 by the Departmaﬁt of Personnel and Training
on the subject of departmental promction comaittess.
The said instructions have been printed in the

Journal Sec. 0f the 1989 Administrztiv-s Tribunal

Reports Vv0l. IT from page 17-32 at pesge 32 it
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has specifically been lald down that on wromotion
on the basis of the.reviaﬁ DPC, the ?ay shaglﬁ be
fived under FR 37 at the stags it would:have
reached had he been promoted from the date

the officer below him was promoted bult no_arrears

would be admissible. (Emphasis supplied}. The

validity of this notification and the instructions
have not been questioned before us =nd thus the
learned counsel for the respondents is right in

urging that no arrears of pay could have bean given

to the applicant on the basis of the racommendations

of the review DPU granting him promotion with
effect from 16.12.1980. The lesarned counsel

d. , R ) .
for the applicant refezz pafare us a declsion of
the Hon'ble Supreme Court Vasant Rao Raman
Vs, Union of India reported in 1993 (1) ATJ
P 561. A perusal of this judgment shows that

interferred

Hon'hle Supreme Ccurt'*z’ crad owdlth the order

pas

v the Jabalpur Sench of the Tribrnal

&
0
®
4

K&

6]

3

ince in its opinion the Tribunal wrongly hased
its conclusion that the apoplicant was not entitled
to emoluments and other benefits on the basis of

airs issued

h

memo issued by the Ministry of Home af

on 22.12.1964. The Apex Court found that TO0%

of the conditions for the spplicability o the sald

memo was preseont  fe-itike since neither the

appeilant was put under suspension nor any disciplinary
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preceedings were pendiny sgainst him.
is clearly

decieicn ﬁéi not applicable in the facts of the

present case. In the case tefocre the fApex Court

the appellant was not promoted,ps found by the

Apex Court as no fault on his part gnd the junior

has been promoted and therefore it was held that

the principle of 'no work no pay would not

apply, whereas in the present case admittedly

after the applicant had returned from Libya,

a review DPC has been held and his candidature

was -onsidered. It is a different matter that

the applicant was not satisfied with the grading

& given by the review DFC and he filed another

(.A. before this Tribunal. We have based our

conclusicns on the relevant instructions dealing
o with the con:zeguence flowing cut of the recomme

endations of a review DFC. The Office Memorandum

relied upon by us squarely deals wilh the

situation in guestion, Neither the applicability

of Fundamental Rule 17 to the facts of the

ﬁ% present case has been disputed.

The next decision cited bty the learned
counsel for the applicant is reported in 1992{(1)
ATZ 371 Union of India ys. K.Ve Jankiraman. The
learned counsel relied specifically on paragraph
26, In the said paragraph the contention advanced

normal

on behalf of the authorities that the/rule of'no

work no pay'should apply was rejected and it was

held that where the emplcyee although he is

willing to work is kept away from work for his
own reasons, although the work is offered to him,
It was held that the said rule ircapplicable to

such cases. \
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vass=c§/the light of the di

hereingbove since all the contenticns raised on behalf
of the applicant has been answered against him, the
{.h. is liable to be dismissed and is accordingly

dismissed. No order as to costse.

(S.R. Adig (B.C. Saksena)
Memter (A Vice Chairman
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