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Central Administrative Tribunal
Principal Bench; New Delh

OA No.1061/94

New Delhi this the 4th Day of October. 1994
Sh. N.V. Krishnan, Vice-Chairman (A)
Sh'. C.J. Roy, Member (J)

N.K. Gulati & Others

(By Advocate Sh. J.P. Verghese)
Versus

. ..Applicants

...Respondents
Union of India & Another

A c: r with Mrs. Avnish Ahlawat(Sh. M.Chandrasekharan, A.S.G.
Counsel).

1. Whether Reporters of local papers may he allowed to
see the Judgement? ^

2. To he referred to the Reporter or not?
3. Whether their Lordships wish to see the fair copy

of the judgement?

4. Wheter it needs to he circulated to the outlying
Benches?

(N.V. Krishnan)
Vice-Chairman(A)

4.10.94.
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the H'^ October,-a i^ew Delhi this th *7

1 on Vice—Chainwan (
Qh N V. Krishnan, .
Ih'. C.J. ROY' Member (J)

N.K. Gulati \ ••!
inspector , •
R/o D. 1/
SHO, R.K: 1
New Delhi ,

Krishan Kumar, ,

^?53r?rK!L pura., ,: .
New Delhi. : ' ••

pband Kishore• |/° Hew OePni. •:. ^

R/o 28/5, P.i=-
New Delhi. , :/

5. Singh, ;v

l/S 1828, Paana Maamorpur, : •
Narela, Delhi. „

?)nh.'RS^Sahaye l:
R/o Village Mokhroti, ^ .̂applicants!. ;•
P.O. Muhari, P- Rajasthan. ;
Distt. Bharat Pur, Kdj

4. cva TP. Verghese) , , •(By Advocate Sh. J -t-
Versus

_v

union of India through •.^
its Chief secretary
Old Secretariat ;
Delhi. 'li,;.

The commissioner of Police, . '
police Headquar , ..Respondents
Tt3 Vdtiate, ' . • •

, sni icitor General of,i®i^wUh"Mrl'®AvSlh Ahttiarco^ ; : ;:V
ORDTO ' V-

(Hon'We «. N.V. the Delhi VoAcef
The applicants ,,eided to' initirt^.

The Additional ,tem by the 'order
disciplinary proceedings agains

1.

POllCti 11"^"

^ XP Estate,
♦ O New Delhi.
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12 05 1994, (Annexure-I), based on certain incidents ic
i- ^ tolk place on 09.04.1994. He appointed sh. S. FraKasb, .
;• Deputy CoBmssioner ot Police (DE Cell) to conduct, tne.,).
;• departBental inquiry. Thereupon, the suBBary of allegations
1 at Rnnexure-II was issued by Sh. S. Praliash,, . Depaty. .
•' CoBBissioner of Police (DE Cell) on 13.05.1994: It ,is; ,,

stated that, in respect of the alleged incident on.,.
0904.1994, a FIR was filed on 10.04.1994. The challan of;,
the case has already been filed on 22.04.1994, (An,II) inr.

vindsiT Ssctl.on3''respect of offences und ...
308/147/148/149/186/353/333/504/342/218/167 and 323 IPC.. .

. The first applicant, therefore, sent a represehtation ort,
16.5.94 (Annexure IV) to the second respondent (comBlssioner• •
of Police) to keep in abeyance the D.E. ImBediately:
thereafter, this 0.A. was filed on 18.5.94 to restrain the,,
respondents from proceeding with the departmental,, inqpiryr. :

1 during the pendency of the criminal trial and that furth er,,
it be declared that these proceedings are illegal and biasedi,;
as section 15(2) of the Delhi Police Act has. not beep- ,
complied with. The grounds mentioned are that in case the
departmental inquiry is proceeded with, it is likely, to
incriminate them and the defence in the criminal case woul^,:
be exposed to the detriment of their interest. .

2. When the matter came up for admission on 3.C.94i.
an ad-interim direction was given directing the respondents•
not to proceed with the D.E. till 16.6.94. That Order was^..
however, vacated on n.6.94 by a learned Single Membeg•
vacation Bench. Thereupon, the applicants filed HA-1798AJ4
for a fresh interim order. That MA was heard. NO'order W»S,

'\P
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^ the learned counsel for the respondentsen,passed as the p,..eedih,s would he
"""The a -t undertahln. etui cotlnu^^ ^ •
taken m the case.

„nile four others filed MA-1784/94 for ;In the meanwhile, tou
T'r-sni-s After hearing the paitie . .being made additional applioan . ^^^li^ants in the ;"

bbat MA was allowed. Hence, there are six applicants .. ,
0.A. ; :

r^ronts have filed their reply conliendihg
"r'TT for assault as well as for

that the c performing his duties, ,
preventing a Governmen ,vitiated for various,
Whereas the departmental inquiry is ^and lapses committed by the applicants. -
irregularities and lapses totally;

ndn the issues in the criminal trial arether words, the departmental,-
different from the issue

enquiry-

, in the reioinder filed by the applicants, it is:,J,
ht ut that ten material witnesses are common to bo.hp,brought out tha twd^"'

a- = Therefore, the contention that tne . ,proceedings. „ni not stand:

a- = relate to different issues will not ,,,proceedings reia

scrutiny. ; , •

V, 1parned counsel ' for ,•
Sh J-P- Verghese, learnea

n rd Mrs Avnish Ahlawat, learned couhse,: •applicants was heard. ' instance. Later-
far the respondents was heard in .

cva M chandersekharan, t
.'.t 'neneral of India ,ASG, - for -theAdditional solicitor General , .

respondents

jt-

- :
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7^ In order to appreciate the rival contentidj:^/ ic
i. necessary tc state the facts out of which the ^two
parallel proceedings have been initiated. This is briefly
stated in paras 1 and 2 of the sunmary of Altegatlons

;;1

: >:

(Annexure II). as follows:

altercatio;"toi| pia|r?nJ^S£M^£Pgb^^r|̂ '''|tw£i
Anindya Sen, s/o Shri • • ^ Gulati, SHO/R.K. .
Government of i/c p P. Nanak Pura on the,,.
-S?i£o£parK!£^SfJ i£ £ncwi^^
In'̂ plafn^jlothr^ShLK^fw ;£^i^inindya Sen in^a private.
?r£oph£s!3I£^Ka.al^^Sha£,^^Vinod^
belting nS? only S the policenen but also by the three
civilians named above.

i:

Babu Lai, who was Driver of the car,in^ which;,Anindya Sef'Sad^lone to Moti Bagh Market rn or^^^^^
Ashok Chander Sen ^^tout the incident and^snri^^.^^^^ ^
the Police P°^t alongwit told by SI Kishan Kumar^
Upon enquiries about his brouaht to the Police. Post,
that no such person tas been brought that he: was.
Shri Ashok Chandra Sen disc Tndia Ministry of Food '
the secretary to the aStlinld there
Sd that^hl be^restored to him. But P^e^sa^ a"lathl''blow^"^^;'"^Ilsll"SlLr'lls£S£ed other constables _tp^gi^^^
£tlivll™;his£rire;a? ;was tafS^-ay^and^^he too |̂s
beaten-up by SI Kishan bu , ngvender Kumar and ttie :

^°sln ^sUsJlinS.^lil?lsior^S'nd ^lerl£ in£y on his-foreh^
parts of his body, and ^to save sriri
P.S.O. satpal He wln£ tl the Safdarjung,
SilpitI?? wllle he.could not locate son Thereafter he^?S2l?1l?elllnt!l"£s9;££^u|£acb to^£ house.t
'iJ,itialiy'u/s"^M2/32V34£pC was registered vide 11^
Mo 91 n PS R.K. Puram, and Shri a.c. t^en, .
Sen, and P.S.O. Satpal were medically examined.
8. The first question is whether the DE and
criminal case are really parallel procedings. On an,earlier
occasion, Mrs. 'Avnish Ahlawat, learned counsel for the.

i. -f

r"

'i

respondents tried to contend that the issues are entirely

r ;i r

n-'';
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thedifferent though the background is the same. Indi^
reply of the respondents seems to make such an averment. _
For, after narrating the brief facts in paras 1 and 2 of the ;v |
reply, - which are more or less in the same terms as in the ,i:
summary of Allegations, extracted in para 7, above - the- j
respondents begin para 3 of the reply as follows:- ; V

"3. That, a preliminary enquiry
during the -urse of prelimrnary engurry, ^

SfthfpS!icfo«!li:!s, including the applicants:-". , , ^
Details of the lapses and irregularities ar^ then i

given. Briefly they are the following:-

i) Appearing in plain clothes while on duty.
Parkinq of the police vehicle obstructively ,which was ob^ec?lf ?o by An?ndya Sen, who was. then •̂ |

assaultted.

t iii) To cover up this, Anln<iyf Sen was arrested 3under section^ .107/151 cr P.c. and taken to Police Post ; ,
Nanakpura in private vehicle. • i

ivl Making false DO entries at 11.15 p.m. i,: i

i^rS?irp2son 'L s?lt5rin1?iM aiove^was shSwn SriajatO^C.: .{
Kapoor. ; i

V) Si Kishan Kumar left Police Post without leave • j
or permission.

vi) At the time of the incident SI Kishair Kumar ; ; |
was under the influence of drink. .

vii) False entries made in DO regarding arrival . .•
and departure from Police Station.

^ viii^ DO report 79-B dated 9.4.94 is ;afi,' - '
interpolation to mislead officers and give protection to. : 7
N.K. Gulati, Inspector.

ix) Private cars used were procured benami'by N.K.' ;'
Gulati, Inspector and Kishan Kumar, SI. , .7

This portion of the reply would make it: appear,
that the D.E. is only in respect of these lapses and •
irregularities.



• I

: ^
/ )/•

-6-

9. However, this is contrary to The
Ahnexure-II summary of Allegations makes it clear that the
primary and important allegation against the applicants are
the allegations reproduced in para 7. The next para p£ the
summary of Allegations begins as follows:-

"It is further alleges that

Thereafter nine items of ''further allegations" are ;

recorded which relate to the nine items mentioned in -para 8.

3_0. The learned A.S.G., however, did not pursuO this . . ;
line of argument. He contended that the D.E. haS been; •

"necessitated because the above acts of omission and..,.
commission of the applicants, "constitute grave misconduct I

= rendering them unfit for police service and which make them
liable for departmental action punishable under Section 21 j
of the Delhi Police Act." Action to impose such punishment /
can be taken only by the respondents and by no other agency. ;• ^
Necessarily, the DE has to cover the same facts or , almost ,
the same facts, which have to be established in the criminal
case. That, by itself, is not conclusive of the allegation-ii • :
that, as they are parellel proceedings, the D.E. would; .y
prejudice the defence of the applicants in the criminal v,

^ case. He produced a written note tabulating the ingiedients ^
of the chargesheet in the criminal case and of the charges •
in the D.E. The distinction made is that in the criminal'
case the ingredients relate to certain offences, while ih-,
the DE certain acts of misconduct are alleged.

IL
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11• • 11. After this submission by the learned A.S.G. yie do,
not find it necessary to deliberate on this issue iii
great detail. The facts to be proved in the two proceedings ,=•
are practically the same, though there are shades of 1^
differences and some differences are, Indeed, important.
For example, in the Annexure A-Summary of allegations,, there
is no mention of any attempt by the police officials ti? j;,
Sh. A.C. Sen to death.' There is, however, such an
allegation in the chargesheet and hence one of the offences ,,
referred to Is section 308 IPC. Nonetheless, the'basio
facts required to be proved are the same. If so proved, it
will be held in the criminal case, that many offenceC have ,h
been committed and it will be held In the DE that aCts of
grave misconduct have been committed and departmental rules r
have been violated. That is the only difference. Wother -i.

s words, based on'the same tacts, certain penal offences are ,c
alleged as also certain misconducts and violation Of
departmental rules. The offence and the misconduct may not i
be the same. That by itself proves nothing. As thC; basic
facts, which have to be first established are the same or,,
practically the same, there can be no doubt that, they are |
parallel proceedings. ; .

12. The next question then is whether the respondents V,
should be directed to keep in abeyance the D.E. proceedings; t
till the criminal case is decided.

13 . In so far as the law is concerned, we have heard
the learned counsel on both sides. The well known decisions I''
on the' subject were referred to by both the partiesy It 'iSy, ,
only necessary to remind ourselves what those decisions are;.,* ,
The decision of the Supreme Court in Kusheshwar Dilbey Vs'fl/jff,

• '' • V
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O - Bharat Coking Coal Ltd. (MR 1988 SC 2118) is, peVhaRi, tho ; ,
latest decision in the series. Alter referring to Delhi.;,
Cloth and General Mills Vs Kushal Bhan (AIR I960 SC 806),,
Tata Oil Mills Vs Workmen (AIR 1965 SC 155) and Jang Bahadur, •,.
Singh VS Bail Nath (AIR 1969 SC 30) the Apek iCourt • y..
summarised the position arising out of these judgements in ^
para 6 of the judgement as follows ; •

"6 The view expressed in the three cases ^his ;. +-v-,Q rancii-i-inn that while there could fcs „

r IagM™a^° fs imultaneous proceedings^he in,^ ^yet, :, ^̂ ,̂
there may be cases • disposal of the criminal • : 'disciplinary of cales it would be open_to the^
cass# In th© 1 crnnh an order of ste.y ordelinquent-employee to seek , • ^he facts and. ;
injunction from the Court Calf^Lrrshoutd or 'should - i ^
circumstances of a nr-nc-eedinas would' then ;

?2L5;elSSic!iriSat? n
SI lilSpSSS" tSed?;£Souid^g SSS^SSt
Ceith2?^ossibie nor o^°3n°cIsel SCd'̂ or'̂ genlJai • ;straight-jacket formula valid^for^ particularities gf the;
application without reg disposal of the present case, ..
individual-situation. ^ say anything ; more, ,
pL?ic"L^? when'we SC^ot iJltend to lay down any generab •t;
guideline." . :

The facts of that case were that the appellant, j
Kusheshwar Dubey, being an employee of the Balihari .
colliery, assaulted a supervising officer S.K. Mandal. Hey
was subjected to both disciplinary proceeding and crimiftaly •,
prosecution. He, therefore, filed a civil action in the y
court of Munsif at Dhanbad' for injunction against the',-.
disciplinary action, pending trial, which was: , granted onyi,
06.12.1986. The appeal of the respondents was dismissed by; ,̂
the appellate court. However, the High Court rever.sed that ', ^
decision on the ground that there is no bar for an employer
to proceed with the departmental proceedings with regard, to !•.
the same allegation for which a criminal case is pending..-. :,
It is on these facts that the Apex Court made the;;

"T
r
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• •O' • Observations in para 6of the iud.e^ent, extraot^bove.;
.bereaiter, tbe order of the Hl,h Court was quashed and ft
was held as follows:- ::

ni. in the instant case

of facts. We are of stayed and the High ^Quru wasproceedings with the trial court's order ot;Suni?lon'whicfted bee? affirmed in appeal. Memphaof,.
„ the earlier decisions of the supreme Court the

following principles have been laid down:-
(i) It cannot l'? ^J^p^oylr^must wait to^;> ' justice that an^empioy^

the decision of . - against an employer-
De?hi Clo?h a General Mills

case)

(ii) Such disciplinary proceedings cannot be^q^^^ on the only case was also
continued while a crimnai
pending on the same facts. (AiK ^
Tata Oil Mills case).

(iii) Disciplinary and^not'̂ by'̂ any courb^• disciplinary authorities an
Therefore, the ini-hin their rights tosuch action are well within^^^^ ,•

So|s? a^crLinal^cas^ .
penSing"^"MR®1969^SC 30, Jang Bahadur case)

(iv) Taking s"th disciplinary proceedings^durl^^^
Si 1969 so 30, Jang

Bahadur case)
i 4-v-iQ rfiipc;tion whether the

^ (V) Nevertheless, should be stayed
• ^ disciplinary of the criminalpending. the . conclusion of

proceedings 'acket formula valid
each case. alneral application can: .'be
for all create greater hardship
evolved wo situations can not I'be

: and deserving individua^^^,^^ thereby ,
'( lijSSticrtrUkhy to ensue. (AIR 1988 SC-8U8- ,
) Kusheshwar Dubey's case).

i 11/

: .
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Qr.- 16. we have also to note the decision in Tu\^aii Vs,
R.N. Shukla, 1968(3) SCR 422. On the allegation ot
complicity in the smuggling of gold, proceedings^ wer^
initiated against the appellant to impose penalty u/s 112 of •
the sea. Customs Act, 1962. on the same facts, admittedly,
a FIR had been lodged charging the appellant and others u/s'' =
120-B of the Indian Penal Code read with Sec. 135 of the Sea.'
customs Act, 131-B ot the Defence of India Rules and Section y. ...
8 of the Foreign Exchange Regulation Act. The trial of the- j
appellant before a, Magistrate was imminent. He, therefore, ; .
filed a writ petition before th Bombay High Court Tor a
prohibition restraining the continuance of the penalty.;, )
proceedings as this would amount to contempt Of the 1; •
Magistrate's court. Both the writ petition- and the- ,) i
subsequent Letters Patent Appeal were dismissed;

•supreme court also dismissed the appeal filed by the .
appellant.

^7^ One of the grounds raised therein was that the •
penalty proceedings under the Sea. Customs Act are ih ' ,
violation of Article 20(3) of the Constitution. That wae' j,
dismissed as follows , h

"The appellant then claims ^^at the proceedings •
.4, r-c in 112 are in violation of Art. 20 (3). of theunder ss.lll and ^ the oroceedings are;:,;.

i?S?ed'S"Siil Te "^riSrceS W:-;;.|?5l4!:am|a?!r^£ gg;:answer^
offence shhl be compelled to be^a "itness^^apinst^hrmseli. ^
™Lfff?fn"has™bfen mad^ i?,"confec?ion"with''fhe llSggllfq i-.
ill!- i?
fo cSmfSllion®^on''Sim\o enter th£witness-box te

£:iss-;r;.;a!

f
ft
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? ' : rv- of Art.20nK Even in aV C3:/Tninal

'M.,

f- •

attract the protection of WpSS
trial, any person accused 342-A of the Criminalpjo«ISrfcodf'and®H,ar|ive evidence on oath InJ^
SI SSlId, rersSr -fo ^ente lo.
substantiating his defenc . to be a v/itness
saying that the criminal trial Art.20(3).
against hiinself ^ j. ^ 90f3^ inust proceed frcB
compulsion in the context must p
irlfa e!SSs°Sr'h°e"SoiunSS!rgiSl evidence^ ih^ his
iSiii •i?sl

(compelled to give incrimina 9 Indian Evidenceprotection of ^he proviso to s.132^of^the_™^ criminal
Act against the use c^nnc^pi for the customs,
proceedings. It may oe "O u(r.,H mnr-f that thev

• i
: • ;• V :

iS beert'-In the present case, no such ground hae

raised. What is stated in para 5 of the OA is as follows^

"A quick perusal of the summary of allegations.,

II?iSlneir^IJrticipate in_the^departbent^

1 nterest. i-

Because the charges in ff'f.

i'

(b) Because tne cnargetb x.i ^i fhe "
j- Kcc. a i-iocip and intimate connection witn tng; ,proceedings has a close interest of justice that .j •

criminal charges and it is nondencv of the criminal.-1criminal cnarges anu pendency of the criminal

. Siai?'"E5er\hough the proceeding^ bf
^ charge is substantially petitioner -.l

h.: ,n tha rr.bmal ciiErceBphasIS ! :
added) . . . ;

19. This aspect (viz. that disclosure of defence in .
D.E. case will prejudice the interest of the applicant ih •; •
the criminal case) has not been considered in Tukarari's case. 1'̂

T
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(Supra). It is in respect of such cases
G? observations of the Supreme Court in para 6 of Kusheehwar's

case - extracted in para 13 - would apply. . :

at/' the

20.

•M

tc.

It is important to notice that, though the Supreme

court has declined to lay down a straight jacket formula to./uu
deal with such cases, some guidelines have, nevertheless, been
provided for dealing with such cases. These guidelines are /i; U
available in three judgements.

(i) In Delhi Cloth S General Mills Vs.- Kushal ; ..
Bhan (AIR I960 SC 806) the case against the respondent
that a stolen cycle was recovered by the police at his .y
instance, thereby suggesting that he had stolen the .cycle.
Though the Court observed:-

,1 • I • •

"We cannot say that the principles of

irliZt'irit. Action U ,
against an employee." • , ,

yet, it gave a guideline when DE should be stayed.
It held:-

" ....We may, however, add that, if the caj?e "

- Simple. "it'"woiirbT'advisable%orthreiffbyiF"^^^not simple, it wouia oe_du defence M

UE case mUUiot be Piafidlced,-'; ;.: •
(emphasis given).

It is also worth mentioning that in that case/, !•

there was simultaneous intiation of both disciplinary anduc
criminal proceedings and the respondent was dismissed in j,: ; .
disciplinary proceedings after he refused to participate ih
it. The Industrial Tribunal, however, refused tO grant,!,
approval to the dismissal u/s 33(2) of the industrial , .
Dispute Act, on the ground that, in the meanwhile, the,:r
respondent was acquitted in the criminal trial. The, Supreme
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court observed that there was no failure of naturij^jistice
if the respondents refused to take part and held that ;
industrial Tribunal erred in not granting that approval. It
was also observed by the Supreme Court that as the facts K,,.;
were of a very simple nature and the employer could not be •
blamed for adopting the course which he did. ^

' • \

(ii) In Tata Oil Mills Vs. Workmen (AIR 19:65 SC. •
155), the workman was charged with assaulting a chargeman of .
the lompany. The Apex court held that if an employer '
proceeds with the domestic inquiry, inspite of the fact that ;
the criminal trial is pending, it cannot be said that the .
inquiry, for that reason alone, is vitiated or th^t tne • ,.,;
conclusion reached in that inquiry is bad in law ob . r
malafide. The Court observed as follows

)

"As this Court has held in the Delhi Cloth and |

rise to a charge trained against a workman in a' dpmestid •

to chSraejgainsUfcjt^.,!!- ,
mav take before the criminal court. .

(iii) Lastly in Kusheshwar Dubey the Coatt has .. .
given guidelines which have been reproduced in the extract;
reproduced in para 14 (supra). |

21. The only question is whether the circumstances ofi.,
this case justify invoking the principles laid down by th^rf- ^
Supreme Court in the aforesaid decisions.

22. The learned ASG has further referred tOa thC
following decisions in this connection.

-
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Rao vs Regional Manager, l^i^BanX ;i) M. Rama Rao vs. ^ ,

of India - 1989 (6) SLR 129.
i"' i

, RKalra vs. union of India - 1999 : |ii) Prem Prakash Kalra v . ^

(3) SLJ 65 (CAT). u ',-

Union of India 1987 (4) SL? .iii) S.K. Bahadur vs. Union or , . . ^

51 (CAT).

• nA 1A31/92 Sc OA-1432/92.' -•;
IV) unreported decision m OA-1 / ,

.affruddin KMan . Otners vs. Administrator U.I. ^0, . .
principal Bench.

„e find it necessary to consider
• V. nn S K. Bahadur's case,issues raised by him based on .

^ case the departmental ;
Tn q K. Bahadur's case _ .

^ V, ontinued Reference has;X.- o wpre allowed to be continueO.proceedings wer KosheShwat; t
ao Po all relevant judgements other , , ,been made to ai The ^leariiSd

V, a not been rendered by them. Tne i , .Oo.ey ,,,3ntion to the enervations

the judgement dealing •with • the,
made in para petitioner ih; '

• n that the defence put up by Papprehension t nreiudicing his cast;
will amount to prejuaii-iny

oourt, by prematurely compelling him tbih3torethe cri .itoiplinary proceedings,-
reveal advantage of by the prosecution. Thi,,

Tfl It the fact that the disciplinary Proceeding;Tribunal felt tha Jthaf the
was being conducted by Ministry o ^
prosecution was being conducted by the CBI, sho ^ ,

V/*—
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wi\l •.to the applicant that there wiXj^e
C " give some assurance observert as

^+-Qv the Tribunal oDsei vt,
„.a„aSoe to him. Thereafter,prejudice to him.

f ollows~

"13. in order to,fortify the^petitioner g ^
ItoSeedings, for ISLSeS^AldiJlonJl"gicitor

iLSar?alrirTave |h^^undertaKing,at^

iSSS Msc!piina^r%?if4ir: 1? fduring tne apprehension of the pe severely ;
'fe f,ti§i^-Ss^^c^sr?n"?L'oriminal proceeding t

handicapped m defendi g
is unfounded." Tribunal tas ,

per coming to this conclusion, the Tribuna
a to a similar decision by the Bombay High Court in

Ltd vs. union of India (CUP 5337/86), :Kirlosher Brothers Ltd.
wherein among other things, the High

"4. in the present oase the only^ground^yhat^,^^ ..
--eSlnrio ?-tHh£iiu2e^S-^^-d |S:i
jsssiiS. ~i isr." »•:feSBI K ss^
tricil ciny of

th"s?atemlnt?|de\y ^ilS?Sce?
Sfrfid" u?grirJuppo5; -fthe petition dpes not :

,,cj irsurvive

2H'
1 Ten referred to the observations of:<7(4 The Tribunal also refer

' p.„e court in Tukaram's case reproduced in ipara , /•,the Supreme couru j-j - ' :

above, particularly the emphasised portion thereo .

25. on that ground, the Tribunal permitted the/.
parallel proceedings to continue.

The learned A.S.G., therefore, submitted that thf
'h al has laid down the law that a plea that disclosuM

iri the DE will prejudice the accused, in,, thy.,of defence m the
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ry°i
is not agood ground to direct th.s^e D. ; j

particularly,Should be hel^ p, the respondente that whateyer la y; ,

respondents. ; ,

oi for the applicants, however, ,, tThe learned counsel for the pp , _ :
to the following observations ofdrew our attention different from thb DE:n

Tribunal that the criminal case was differ ^^ .
„3. Aperusal of the articles^in^the^disoipU^^^

proceedings and thlrge '̂̂ thlrfis no " the ;A
Article I the disciplinary au of •:imputation befor^^ criminal alleged miscondudt: ;;:
SSges except the ^^^ofSpo^ting certain ^Jjg^r'̂ Shf2?^:^ :
°?o!':^tr^ie -"detent ^^S^l^Kctls'̂ llnSt be adjudicated :: ,

^ i^rSflhfi?l™lnariourt."
^•h ^-n be relied upon*,

c 1/ Rp^badux* not toTherefore, S.K. Banaaui

ror the purpose of considering the point raised by.;

r,SC we do not want to attach any idpcrtanc,.;tne learned • ^ distinguishes it from tdd
fo the feature whether such ad
present O.A. ion entertained by. thd
undertaking elimina e prejudiced. With.

; their defence will be prejuu , .• applicants Vil e to agree either with: the vlewp
we are unable to agree e ^great respect, we a of the Bombay «!great re^p^^w Bombay

nf the Tribunal in Bahadur s ^.K case for the reasons to b<S
court in Kirloskar Brother
stated presently.
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29. It is clear that the Supreme Court not
subscribe to this view. The observations of the Supreme

Court in Tukaram's case were made in a totally different
context as can be seen from the extract reproduced in para 'I
17. The Court merely noted the undertaking given- bi| the •|
customs authorities before the High Court as a statement of F
fact. This does not mean that the Supreme Court held the •
view that, because of this undertaking, there will be no
prejudice to the appellant in the criminal case, if he
discloses his defence in the penalty proceedings befop the ;;
Department. More so, when in Delhi Cloth and GenetaT Mills :
and in Tata Oil Mills the Court felt that it would be |unfair ;;
to compel the disclosure of the defence in the ddmestto
enquiry.

3Q^ It is naive to believe that the assurance given by

the respondents would be a sufficient protection to tp. ;
applicants when they appear as accused persons in the
criminal trial. Just as in an anti dacoity operation, •:
considerable advantage would accrue to the Police if they ^
know in advance what the plans of the dacoits are Of viP
versa, so also, in the present case, the prosecution will -
stand to gain considerably if they come to know in advance, i
in the disciplinary proceedings, the details of the^ef&ncB.r

: which the applicants are taking. Without directly using any ,j
^ ' of the materials gathered in the disciplinary proceedings,:'

this knowledge can be used by an intelligent prosecuting
agency to thwart the defence plea of the accused. This:,
knowledge will also enable them to meet the defence, of the
applicants more effectively whenever the case comes for
trial. in other words, if the applicants are required tOj
disclose their defence prematurely, there is a rear danger, :
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Ct it becoming detrimental to their interest in the Wmina,
case. Therefore, on this assurance, no request can be
entertained that the parallel proceedings should be aUowed
to continue.

3

31. we also cannot agree that any law has been laid
down in this regard in Bahadur's case. It is inoonco.va
that the Tribunal would have done so, when the Apex Court
itself hesitated to lay down a straight-jacket formula,
any case, the plea of possible prejudice to the defence
the criminal case has found recognition Ih the^^-
pronouncements of the Supreme Court as a sound ground for
interference vide para-20.

32. one more aspect requires mention. Ina-. criminal ,
ha to provc its case beyond, all. =:case; the prosecution has to prov , ,

K+- Tf this is not done the accused can ;:reasonable doubt. It i^nis ito

• Tn a D E the decision is taKeh, on the , :safely keep quiet. In a u.t.

preponderence of probability. Therefore, the charged y.,
officials cannot keep quiet even it the Department has,,
presented a half baked case which has, however, the fing of
probability. They have to present their defence to tilt the
balance of probability in their favour. Therefore,;,
disclosure of defence generally becomes inevitable in,,
domestic enquiries.

In.

n

33. In our view the applicants are entitled to the,
directions prayed for in sub para (1) of para 8 of.the OH-
for the following reasons

iS The disciplinary proceedings and the ciiminal
case are based on the same - or practically '
the same - facts. The two proceedings are,
therefore, parallel. , .
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11) so^e o£ the offences cited In the charc,esheet
in the criminal case lite Sections 308, 148, 342, 352 l.P.C.
etc. are very 9rave and the questions of fact/la« are,
simple.

+-hP n E will require theiii) continuance of the D.e.

epplicants to disclose their defence to disprove the oharqe
or at any rate, throw serious doubts on the probability ^
thecharqes being true. That disclosure will serious y
prejudice their defence in the criminal case.

Before we conclude, we have to dispose of the.
Tribunal should notlearned A.S.G's contention that this Tribu

j • cvc at- i-he interlocutory >interfere with the DE proceedings at th •
etage. He relied oh the Supreme Courfs decision-ih^ bnxoh
of India vs. upendra Singh (1994 (1) SLR 831 SC o. ^ ^

o r has in para 6 of its 3ud,qemerit,contention. The court, has, in par ^ ^
mentioned the circumstannces in which the Tribunal h^
interfere at the stage when only charges are framed, ^
OA no doubt, seeKs adeclaration that the proceedings ^e.
declared void for violation of the statutory
under section 15(2, of the Delhi Police Act. That would^^^^
. good ground for our interference. We have, however, le t

4-t- i c: pnoucfh for us %o ,
that question open, as in our vie , •
hold that the continuance of the proceedings wiV;,
preiudicially affect bhe defence of the applicants - th,
criminal case. This is a sound ground for interference a ;
this stage.

\



Jj 37. The O.A.

No costs.

r.

(C.y. ROY)
member(J)

'Sanju'
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35 in the end the learned A. S.G. pointed o?ir< that ,S;. v
one doee not Know when the criminal trial will cone to an ;, : |
end and it would be unfair to compel the respondents; to^wai •,
till then. Though it is not in cur province, we cannot Keep
Observing that it is not beyond the power of the first
respondent to make arrangments for the early trial of. su. ,
criminal cases registered against police officials whiph, we ,
know, have been registered in large numbers. In any :oase, . ,
in our view, this is no consideration to permit an action ,
which will seriously prejudice the applicants i ,,
criminal case.

36 For the foregoing reasons, we are of the view that
the continuance of the departmental proceedings in putsuance ;; ,
Of the Annexures A-1 and A-2 order would be prejudicial to ;
the interests ' of the applicants and, therefore, we .direct
that such proceedings shall remain stayed until the relevant ,
criminal case is decided by the criminal court. In the,
circumstannces, we do not find it necessary to consider on ,

a declaration that the proceedihgs are ,, ,merits the prayer for a deciaraux
^ r,f violation of Section 15 (2) of tho •.void on the ground of violation

Delhi Police Act.

IS a 1lowed with the above directions.

!•

(N.V. KRISHNAM)•
VICE-CHAIRMAli(A)-


