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ORDER
Nw/

Hon 'tola Wr • B >K ♦ Singh .

This O.A* No*1409/94 by Dra^ Kanlesh Bajaj and

Q*A* No *1606/94 by Plrs* Sushil Pari hawe bean filed against

Order No.hY89/l2/b4/ai7 (Annexure A-I) dated 9*7*ly94 and

Order No•F/89/12/94/LN3PN/229/7470 -(Annexure A-l-A;*

2* The admitteo facts of these Cases are that the

respondents 1 2 have appointed. Hs* Surekha bma viue their

aforesaid oroars as the Principal of the uoliege of Nursing,

Lok Nayak Jai Prakash Narain Hospital* This College, before

upgradation was a School of Nursing since 1936* The school i

was upgraded into a College of Nursing as per the decision

of Lt« Governor t^en ih 1992* In order to implement the

decision, the College started functioning since March 1993.

The admission . started from August 1993 for B*Sc* (Hons.)

in Nursing. Mrs. Kamlesh Bajaj, who is the applicant in j

O.A. uo£ ar-ncinted in the School of Nursirn. i

as Sister Tutor on 6.9.1971 and ''•rs. Sushil Puri uas

appointed in the School of Nursing as Siste* Tutor on

8.12*1972* In the Seniority List of the aister Tutors !

teaching in the Nursing School, uhp were brought on the j
staff of the College as oister .Tutor -ere l-'a s. kemler-n ^

Sajaj, Mrs. Sushil Puri and Ms.rSurekha Sam a, ana the woilege^
S*Sci (rtons,; in Nursing* In the lis| of teacning staff, ^

the name ofBajajiia at si.No.4, the name of j
Mrs! Sushil Puri IS at Sl« 143*5 and that Sama o|
is at sl.No.ir. The :GQ'lle9e-pr0po§ed:,tp, fiaye one Principal

arid 2 Senior Leefeorer®/Lec.turers pend4§g ;S anction/approval

of the Government for creation of these posts. In tna
. roanauhile, it was tecic<.d in the exigencies' of puoiic
service, to fill up tho post of Lecturers/Senior Lecturers

• • • *3
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in the College of Nursing. The oasesof all the 3
candidates viz. Mrs. Karolesh Sajaj. Mrs. Sushil Puri
and Ms. Surekha Saraa were considered by the respondents
and Ms. Surekha Same was appointed as a Lecturer and the
first order under challenge is her appointraent as a
Lecturer. Subseuuently, she uas appointed as Principal
after having been appointed earlier as a Lecturer in

the College of Nursing. The applicants in the present
OAS have chaliehyed the aforesaid 2 orders passed by

are .

the responaents on the ground thet these^viulative o
Article 14 and 16 of the wonstitution and that the

respofiaBnta uere'̂ /ustified in cancelling the orders of
the Additional Medical Supsrinuendsnt, LN3PN Hospital*
who aPPoihtBd firs.-Kamlesh Bajaj as Principal only after
24 hours. Accordirig th hlrtt, theM^spdndehts have acted
in bad'faitih. the i^elief praye for in 2 OAs are the

same and the same a^uments have been taJ<en by the
' applicants against the appoint;^Vnt of Ms. Surekha Sama

and therefore, theae 2 0ms rsav- .u^tther,

since the issues inv/dlved' are ioentical ana the same

orders have been challenged by oath the applicants,

•j-be relief prayed for in both the OAs are that the

tribunal should qdaSh the iwpugrted order at #4nnexurB A-i

and Annexure A-l-A.

3, ^ Anatica uas issued ,to the responpent,. who have
ions . ,

filed -the r eply and contested the appiicant|,^ ana grant

of relief prayeo fori, uie heard the learned counsels for

the parties at great length anoperuseo the records of

the case end departmental file produced tefpre us.

4. ye heard the learned counsc.1 Shri ft.K. Kapoor

for the applicants anc the arguments continued on several
dates, ye heard Hr. R.K. Kapoor oh 2&.7.'S4 end for the "

respondents ue heerd Shti 5urat Singh for Hespandents 1 o. 2
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•nd His. shyaala Pappu and Shri Ooj Singh for Raapondant
•to.3 l.a. ns. surakha Sana, da again haard tha. on 5.8.94
dhan ^i nj(, Kapoor appaarad for tna applicant ,and. Shri
Surat Singh and Shri Sog Singh ap;»arad for tha raapondant.
1. Zand 3 raapaotiaaly. Shri r.k. Kapoor. Shri P. garaa
and Shri rt.K,-Singh a,.paarad for tna applicanta on e.s.94
in a. 4. ho.16U6/94 Uith 0.4. N0.l4d9/94 and Shri SuraJ; Singh,
Mrs. Shya«la Pappu, shri Jog Singh and Shri 4nil 4arit
appeared on hehalf of tha respondants 1, 2 ano 3 respectively
The arguments were concluded on 27.S.1994, when ,'ir. r.k.
Kapoor With Shri h.K. Srngh argued for the spplrcanta
Shri 309 Singh,- • • . —- and Shri Surat Singh argued
on behalf of the responOants 1, 2 ano 3 respectively, its
.Jearned counsala for the applicants have argued that firs,
.nakleah Bajaj and Mrs. Sushil Purl usre the Wnior most
Sister Tutors appointed in 1971 and 1672 respecti vely and
aubsaqisntly they obtaineo their Masters Degiee also,
which is the rsqdisita qualification ror appci..i' nt as
Ucturar/ftincipal ano that they ware over-lock-o in the

•appdintroent of Ucturars/Principal in' comparison to Ma.
SUrakha Sama, uho is appointed on 21.1.198a and accoroing
to the learned counsel, she idias not come within the zone of

consioeration far the post of Lecturer/Principai. He
further argyed that t he appiicants Mrs.lKaflilesh Bajaj and i%s,
5uahil Puri yere not even consioered by the respondents 1 ri 2

While making the^pointmant of Ms. Surekha Sama to
the post of Lecturer and subsequently to the post of Principal,
and since they dia not get any response from the respondents

da their representation, they have approached this Hon'ble

Tribunal for redressal of their grievancesa

« • • • D
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5, These applicant""were filed on 11.7.94. It
was further argued that no show cause notice was issued
to the appli«>ant8 because xt awjunted to their supersessxon,

^s xasuit af .th8 '̂'®/%ade un 1».7.1994. Therefore, there
was clear violation of Principles of Natural austice^n
cancelling the order issued oy the AQditional lledicai
superintendent appointing Wrs. Kamlesh Bajaj as the

principal of the UoHege of Nursing, LN3PN Hospital. The

applicants Mrs. Katnlesh Bajaj and Mrs. Sushi1 Puri doth

have been supers^d and ignored. It was forther argued
that no £>PC was held for the purpose of regular ^pointwent

for the post of Principal and as SLdsh the iropugnad order

is against ail norms and proceduias and that xt is without
jurisdiction, because respondents No.l &2 are not competent

to make such adhoc appointment uithout holding DPC meeting

for the. ,aame..

y

6. It is further allcuso t i xa .have actea

malafide and on the piinciple of ane chouse in oroer

to, show favouritism to Ms. Surekha oama uiicn prejUQice

to. all the rights ano entitlements of the appiipants

i & 2. He further argued that even for the purpose of

officiating appointment f aohoc apHUxnttncnt, tempoi ary

appointment, the senior most person shouio havp oeen

conaioared eiigiDie to holO the post of Lecturer/Principal.

It was further argued that both the applicants in the 2

Odiis are having M.Sc. (Nuraingj and they have the pxperience

of 23 years and 22 years respectiwely; uhereas Ms. Surekha

Saraa, though M. Phil in Nursing is having oniy 6 .^.aata

experience as Sister Tutor. In the absence of^ pny, rules

and criteria fo r appointmentj the reSjJDncents had sdapteo

the matted of p.ick ano choosy in an aioitrary and malafioe

. • .o
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....... ^
the ordei^s to be quashed ann

quasneo and wanted ±»- flDnn4Wm«-.i.
nP 4.y. . appo*tita»eA^ of anyB. ..a. ,^a. «a«laah Bajaj and «ra. Su.hil ^
the post 01! the basis nP i-k •

WH« oaaas of their seniority.

'• Tha learnac counaaXa appealing fox tta xaaponoaota
• BOO 3f.iao t.a Racxuitaant aulas of ,a«3 fox oixact

xacxuxtaant of Sanxox tactuxax/Lactoxax/BxincipaX. TPa
post Of Principal and Lecturer are Groun.xx.

^ A posts ana these-^a.a oot Paan ^xaataP ,et fox oant of sanction fxo» the

"inxstx, Of Ho^a .ffaxxa. .0 axtxa xaaonaxatXon Xa acax-Bsxcia to tna incuaoant fox hoXolng tha post of Lactuxsx -

" '•--ipal tXXX^ tha post is xaguXaxXy cxaateP^ hy thstiy of Home affaiis in consuXtation with the flepaxt-
, .. "•Bntof Expanoituxa. ,molatxy Of finance. T̂he RoXes.

acQDrding to thera, is still undor. p^„ i-
^ •^-oaiiSetion and theypropose, to aPopt the xscxoitmant xuXaa of allMS fox

,hr..ruUmant of ^Bt"rsx/Ssniox Lactuxax/Ptincipa: „f
rn. ..uxsing CoXisga onosr the t.N3PN HospitaX. xfcax the
PO.IQ are created and reyuiar oav scoi«o a. •

y PS/ scales sanetionea ano the
xscoitmsnt xuXaa axe,. finaXisad, UPSC oiXi pa^ askao to aasaxtisa

_Pnp peat and to aaXact a, xaguXax incomoant to hoXd the post
of PrincipaX/Lactuxex. , Panuing sanction of the-Eos.xn.nent of
ino.a, the xesponoents , .2. aftex ooe deXihexation, as
is rsfiactsd fxam ths fiXas pxddocad hafdxa tna n»irtoXa Eouxt

mada adhac appointment on the dasia of the pxopoeed
X..cxuitment xuios and• the oxoexe of lha nxniatai of HeaXth

.end HedicaX -Eddotion oaxa octainad hafoxa ha. SuxsKha Sama
appointed e® l.sctuiei ano aubaequantXy uheh ahe uaa i

,.P ntad as PxlncipaX. a copy of the Notings dated la.t.SA
alor,gui-th the due approvai of tne mnistex had

iixiiAister fiao ucen annextjd

as /r^nexure-/) to the Counier realt/ p- ' - j ".ex .e^Xy. -hen tne ochooi of Huxsingtas
upgladed to the CoXXege of Nursing, omt. 3. Jasan, uho ues

: tne .PxlnoipaX of the schooi^f Noxsing, oas appointed on an
' ui / i

a » * a 7



.«^-

Officiating basis as Principal, uoUage of Nursing and t^s^
orders were issued under the signature of the then Joint
Secretary ^Wedical;. after the same had been approyad by
the Chief secretary. They have also annexeo a copy of the
letter dateo 24.l1.iy9il as Annexure-C to support ttmiv
contention. They have argued that it is not the Aoditional
Medical Superintendent, LNJPN Hospital, who is competent
to maKe this appointment, tut the competent authority is
the Government of the National Capital Territory, lelhi to
make such appointment of Senior Lecturer/Lecturer/Principai
in anticipation of formal lecruitment by UPSG to these
Grade *A* posts. Arejoinder has also oeen filed by the
applicants reiterating the averments made in^ W 2 qas.

8. ,v; After hearing the learned counsels, ue have come

to the conclusion that both Mrs. Kamlesh Bajaj and Mrs.

8ushii Puri are sanio r to tne Respondent" Ms • Sutekha Saraa
. nas aister •Tutor, but if ue go Oy the iiiaft Recruit Rules

proposed ito be adopceo oy the Bovernvfieht of the National uapital
raLjOisitd gualificctionb foi j n-ipal

-in QfxHs.u^7.^u-uaud is a ^Masters uegrcfc in ..ng

...with .au,wariceo spec-iaiisation in Ndrslh'g, anu for Ltt;u,,u^c.r

the reduisita dualifice'tion is a MaSterS wegree in huboing

; fxoro a recognised inatitution/UniversitV ahd for both 5 years

total.ekperdencfe.:, ofb NursL hg inclddirtg'two ySdis teach^,ng

. .experience• j

V-

m

9, ye do not rely on the BXti;pct§oOf relevant

notes but; ue ,perused the relevahtaiiCdrds in this regard.

The matter regarding filling ,up..i3j!.6r.dupl,;,^A' post in the

uolleqe of .Nui sid.Q ..ie-dnly, td teiiftfeirs.,,'.of , t.he

College in. ,-a .smoo.tn .manner t.ili .itJi»R:'-?#i3Std .are' regularly

created ano sane Lion recei ued frajn.-j, he''...Go vexinrrie nt of Inoia,

Ministry of .home Affairs in consplttalipn.^ witn the uep^rtment

of Lxpenaicure ,' Ministry of f i.nep^e .5^1 Jhfj rui-iruiti.iunt rules,

which are in tne process of finalis^^ipji, are alao; expected

« • # « • s 3
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to toKe ti.. in con«.itation oxth uPSC and a,PT. thorafori^j
"top gap arrangamants hava to ba «aOa, u la true that
in tha ralavaot fiia, th. Hon'Ol. mnlat.r of Haaith „0 in.
Saoratary (fladicai; h.«'ooaarasd^^tha saniority ahoulo b.
atriotly adharad to in making aohoc appointmanta. i„ii,
dealing eitn the aubjact, ea also nated that Mta...s.^UBOan '
daaa uaa offxaia.ig aa Principal ainca bacambex U9Z and
«aa dua to xaUta on 30th June 19S4 and as aoch it uaa
abaolucaly nacaasary to maka appointment quickly of «
suitabla candiOata from amongst availabla candidatas.to
fill up the vacancy due to superannuation of firs. s. Oasmi. it
i , , i3StJrj Athas.also mada clear in tha file that no extra r.munaration
uould ba mada asBiaBi. to me incumbent. There are' 2 poat,
of Lecturers and according to them there uare 3 claimants viz.

a), Ms. Surekha Sama, Master of Nursing (1986^), M. Phil.
, in Nursing (1988> 5 5 years teaching experience as

Sister Tutor. f

rjrs. Sushil Airi, Master of Nursing 20 years

experience as Sister Tutor.

c/ Namlesh Bajaj* Master of Nursing vt99375 21

years experience as Sister Tutor.

lu. uihile examining the 3 cases, they took into account

the Recruitment Rules follQueoi by RIIMS uherein the essential

qualification was 5 years experience in ell with winiBum of
2 years teaching experience in Nursing, after obtaining the

prescribed Post-graduite qualification. By implication,
the respondents inferred that the Seniority could be counted

from the date the Master^ degfee uas • obtained in Nursing

by the.Candidates. The upper age iimt prescribed by RUMS

is 50 years and of the 3 GanQiuates available, only Ms.

Surekha Ssroa was found to oe below 5u years and both Mrs.

" : -r y '
/.
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Kamlesh Bajaj amd Mrs. Sushil Pura. uara abows 5U yaara

of It was also found that Ms. Surakha Sama had obtaihs#

the Maaters Itegrea in Nursing in t985; whereas the other

2 cahdidetes obtained their degrees in 1S83 and 1987

respectiv/ely. In additiont the respondents also found that

Ms. Surekha Same had done M.Phil, also in Nursing, which

the other canUiuates aid not possess. Theiefore, on tnase

considerations, Ms. Sjurekha 8araa was the only canaidate

found eligible for recruitment as Senior Lecturer and

after her appointment as Senior Lecturer, she automatically

became eligible for appointment as Principal on adhoc basis,

ye feie Carefully gone through the rival (untentions in this

a.': , • regard.

11. The Recruitment Rules are still in the process of

finalisation and the same is likely to take some time.

E The posts of Senior Lecturer/Lecturer/Principal have not yet

been sanctioned by t he Go vernment of India, Ministry of

Harr.i: r,ffairs» In ths absence of any hsscruitm-nt,

ana in the absence of regular sanction for creation cr tnase

posts, the respondents, after due delioer at ion, found that

,Ms. Surekha Sama ia senior on the basis of her havrng

Obtained the Masters ijegree iir earlier than the tu3, i.e.

ISdo; unereas rirs. juahil Puri oDtained the oeuxtc in 1987

and Mrs. Kamlesh Bajaj obtained the same in 1993. , if we

go strictly by the year in which the Masters itegree is

obtained and we go by 5 years total experience of which

_ 2 years should be teaching one and that/the candioates

should be 5u years or below, we find that Ms. Surekha

, Sama is the only candidate eligible to hold t he post of

Senior Lecturer/Principal.

12. 4 gnevdnce can only. arise,, ifihere is

violation with respect to recruitment rules, tenure and

.10
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other oonciitid<)^f aarvice. It is admit ted by both the

parties that the posts are not yet sanctioned and that no ^

extra remuneration is provided for holaing the charge of the

post of Senior Lecturer/Principal* The Hacruitmtsnt Rules

are under process of finalisation* The respondents propose^

to follow the Rules of the AIIW5 for direct recruitment of

Principal/Senior Lecturer/Lecturer, when the posts are regularly

,and . . The rules laid down for eligibility

hawe bstin followed by the respondents as is inoicated by the

departmental files placed before us» fhe notings on the file

are clear and un-ambiguous. On the basis of the criteria

laid ctown by the AIIMS, the respondents have conclusively

established that fls. fersM<ha Sama is the only eligible

candidate for ttie post of Senior Lecturer/l-ecturer/and also i.

for Principal and that is the reason why she was first

appointed as Senior Lecturer and subseguentl/ as Principal*
The crucial date of cfeterraihing the ihter-se seniority is the

year of obtaining the iliastars Oegrae, 5 years total experience

incluoif:.; / years teacrtj-ny'expai ience and 5-^ ye'ais cS ...yC.

Trie net result has baen that the 2 canaidates, who ait aouve^
: :M30 . 3* .Saroa ,

dU yearSt who are junior to so far as the u^gtet is

concerned I were conso-derad, but ware found ineliQible* The
contentibn of the learned counsel for the appiicaht is not

correct that triey ue^ e hot Cuhsioerad. Ihe iiies inu.Lv..u

that the candicature Of 'firs'* Kamlesh. Bajej aho i'irs. jushil

Puri was cansidered first'Tor appointment or "SeHlor Lecturer

and both ware found ineligible and that is how ils. uurekha
'1- 'o,, .o-oo.: w,i -o,.'0. / .• 'dec iared. aS' '

Saraa was appointeo as Senior Leeturer. Once she was ^ lone
oe "a*d

candidate eiigibie, she was eligible to^appoint^,as aenior

Lecturer, and once she got the berth of Senior Lecturer,

she could easily be appointeb as Principal to rxil up the

vacancy caused as a result of tne super-annuatxon of fffs.

S. w'asan. jhen no Recruitment Rules exist , there is no
'A ' .,.1 .

' •• ^ :• ,

fx"
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%
violation of any etatotory rulea mandatory or Oiractory.
The Govarnoant of tha National Capital Territory of Balhi
at tha higheat laval haa takan a dacision. after due daU-

- deration, to appoint Ma. iurakh, Sana, who accoroing to
thaa is tna only aligiala and ,i-«pat wwalifiao anoidata to
hold the poat of Principal in the exigencia aof puolio
dvrvioa without any extra raaunaration till tna croup
poata are Cruatao after raoaiving aanction ftoo ciiniatry of
Hooa Iffaira in conaultation with fUniatry of Finance. Covt.
of India and in tha maanwhila . the draf t racruitoant rulea
alao could oa finaliaad and UPSC would then Oa reduaated
to tdvertiaa the poat and select a candidate, who fulfils

ail the qualifications. Till this is done, though ha.
Surakha Sana fulfils tt« qualifications, out the appointttnt

®taoporary/adhoc Oaaia till the regular
,,ihcu«0ant_joina. after the Post is created on recerpt of
;m"ion fro™ the Government of India. The atop gap arrange-
aenta aade is on tha Oaaia of merrt ana on t : ,,,-
«a. surekha Saaa daing the only eligiole c.n.c.ptc .g.tnst
the other 2i.e. firs. Kamlesh Sajaj ano fits, iushii Puii
oeing ineligiola to hold aVan the post of Senior Lecturer,
leave •aeioa '̂ .PPet of Pti„oip3l. The Oalance of conveniJn»
" ih favour of the reapondenta. since they arc the ocst
judgaa of tla situation, and they have taken a conscious
decision strictly following the rules of aeniorit„ •
. senAonty incorporatedintie Ruta of Rllns, which they propose to adopt. The
dandidate eppointad by them is «t only aligioii out ie.. •
tta ooat qualified also and the respondents i have
the power to sppoint a sultaOls csndidets tni 'the posts
are created, till the UPSC sdvertises anc Wakes direct
xscruitmsnt to fiii op the post of Principai/.snror
Ucturer/Lecturer. The rules of trensactioh of 'ousiness
alao confer the power on the tk. varnment o'f Nation
Capital Territory of IBlhi ^,e, ilioiatar ano the Secretary

, ; - 1
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to oano.1 an irp^iat appointaant aada without any ^
jurisdiction by tha Additiond Nadical Supapintand«,t of
LM3PN Hospital and the aaa. rula. of buainas. also usst
thsm with full powers to ask. appointaant aftar salactingths

mat qualified candidate, amongst 3 availabls candidatss.
Ths Additional Itedical Superintandant is not at all
ccmpatant to make auan an aohoc appointment to any Group
•A- post: wharaas the ninxatsr ».a Sacratary Incharga of
Health and'nadical education sPS fully compscent to oo
so. There is a bonafida axarcisa of discretion and powers

nri ^ecretarv and they have foUoued
vested in the inxhister and becretary ai
the procaduraa for dacrOing the aaniblity oh the basis , ^
of the AllWSfiulaa for aHPointaent of Senior Lecturer
^0 audsequantly for ^pointmant of J^xincrpal .and
«a. Surakha Same for the post of Principal.Jha ninistar
asaistad by his Sacratary is thspco.PSt.nt authorrty
in terms of the rulaa of transaction of buainass to
make adhoc appointments in anticipation of regular

• T.rroni-in- iudicial intervention, yeirregulaity warranting
. ; _ ..pj nv the Hon'tale Supremeare fortified,in our viBwj oy

Caurt dacision in the case of Bangaswa-y as APPsUant vs.
• gausrnmsnt of AP as arespoooant.- AIR IBsO - - 535.

Uwas laid noun tnat it rs not for W"urta to aOjuOga
the suitaOiUty of the canoioates or to scrutinise t

: .aioaancy of guaiifioation, and racrpitmanr rpiaa. unalasthey, ®a unuraaaonaola or violrtiva of any Attrula o

Constitution or in-consistent^uith any statutory
u faiiswitnin^tna domain of cxacutias to fiama racrurt-

lifiration for stdlection of
„ant tulaa, to prasprrbe qualificaUon

•' ^ Fill uQ the vacancy by promotionsuitable c andidates to fiU up the V
. Tn case of any grievance, mor .by direct raoruitmant. _^ln case or ayg

...13
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that respect, the appropriate authority must he moved

for revieu of prescribed qualification# Courts roust

; ^ . refrain frpro assessing the relevancy ano suitability of
iv Qualifiqetion of the candidates,

13. During the course of argument and in the QA they

have raised and td<en the plea of malafide. Tne onus

lies on the applicants to prove by concrete instances

andproper pleadings that there uas an ulterior motive

; to eliminate I'lrs. Kamlesh Bajaj ano l»lrs. aushii Puri.

jhile going through the pleadings on record, we do not

I find that the applicants have cited a single instance to

I establish any sort of raalafioe on the part of either
I point secretary or on tne part of oecretary or on the

I part of the ilinister. As observed oy the uhief Justice
I 1%, chahora uhud in K. Nagraj vs. otate of a.P.

I SC 523 ^3b;, "the burden to establish the maiafioe is a
I ^ heavy burden to discharge. t/ague ahc casual allegations

suggesting that a certain act was done with an ulterior

motive cannot be ^ccepted without proper pleadings and

adequate do not find any pleadings or evidence

to prove malafide on the part of the responoents. All the

contentions raised by the learned counsels for the applicants

are un—tenadle. however, i'ls. 5. Sama wiil not oe entitled to
igh'y "••• pay"'^lid'dahC'es•. for .tnese.ipostSrii.ei.»:_^L'%-C tqrar as well as

Princippl nor this stop gap arrangemerit wouic yive any ueigh-
1a wi ;j3agf^,:,^tiese;;p&sts;:as yell as for seniority.

£in Doth the do not find any mis-use or aduaa of power

copferred dy Rule s of transaction of Governraent business
1;^ s£,.a;i:;..'D -a';- a.,;, .;a t 1

and therefore, judicial intervention is totally un-called
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for and the 04 is dismissed in iimina as devoid of

any merit or substance leaving the parties to bear their

Okin cost* A.iCopy of this order may be placed in both

the 048*
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