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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

p 04 No.1605/1994 :
’ Co MWk
' New Delhi, this ¢ Fthday of aw:ga- 1996

Hon'hle Shri B.K. Singh, Member {A) \\6\
Hon'ble Dr. A NVedavalli, Member (&)

shri E. Lakra

s/o late Shri P.K. Lakra

49, East Kasidih, Road No.Z, ,

poad No.2, PO Sakchi, Jamshedpur (Bihar) . appticant
(Dy.Commissioner af Income Tax, Calocuttal

By Shri Vikas Singh with
shped Youniz Malik, ddvocate

YErsus

Union of India, through

1. Secretary

Deptt. of Revenue, Min. of Finance
North Block, New Delhi

. Chairman
Central Board of Direct Taxes
M/Finance, North Block, New Delhi

3. Secretary
upPsc, New Delhd

4. Shri H.0.K. Srivastava
Commissioner of Income Tax
Nasik, Maharashtra’ .. Respondents
By Shri V.P. Uppal, Advocate
, ORDER _ |
(Hon'ble Mr. B.K. Singh, Member (A))
The present application is directed against the order
dated 73.6.94  whereby the applicant has heen awarded 8
penalty of censure for having sent a legal potice{Annexure
A~7 to the 0A) to his superior. The brief facts are that the
applicant joined the Revenue service (Income Tax) as a direct

recruit, Group A in the year 196%. He was promoted as

sssistant  Commissioner, redesignated as Deputby Commissiongr

in April, 1980 He was due for promotion in the selection
~grade alongwith his  batchmates. Orders placing the
Commissioners of Income  Tax {(Dy. cemissioner  of

IT(hon-functional) in the pay scale of Rs L AB00-5700  were

2

iszued on 3.8.90 and the afficers? mentioned in the said

f
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the ,
arder were granted/aaﬁd'&%;selectioﬂ grade with effect

G
different dates. The name of the applicant was wising  from
this Tist. ﬁécordﬁng to his seniority, he claims that he was
gntitled to bhave been placed before Shri G.R. Joshi  and

after Shri P.L. Dass. In this connection a copy of the

t 45 enclosed as Annexure A-1. On enquiry regarding

¥

civil 13
supercession, he came to Know that the case of the gpp%icant
was considered by the DPC but his case was kept in a sealed
cover by the DPC. It has been stated that no d%éc§§§iﬁary

proceedings were pending against bim on the date his name Was

kept in the sealed cover.

¥

7. The applicant had filed another 08 No.1639 before thi

i

Tribunal. Itvis stated that,in that 04, an interim order had
heen passed by this Tribunal (Annexure 8-~2) and in pursuance
of the direction of the Tribunal the applicant was given
selection grade with effect from 1.1.86. The DPC had met on

20 and Z1st September, 1990 but did not recommend the name of

"

the applicant for promotion on the basis of the adverse

i

entries in his ACR for the year 1989-90. It is stated that
these remarks were communicated to bim on 21.1.90 but  the
date of communication is shown as 12.7.90, The applicant

made a representation against the said adverse entriss to the

should have Jgnored the adverse remarks in his ACR. He has
further stated that he has an unblemished record of  service
throughout except for the year 1989~90. He has alsc filsed
annexure A-3 to show that his meritorious  service was
recognised  and he has made'a cladm for reward vide Annsxure

A-4 of the paper book. He has further stated that he had
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disposad ';f appeal at an average %at& of 250 cas
as against the quota fixed of 165 cases per montht while he
was posted as Appellate Assistant Commissioner of 1T, Kota.
He has further mentioned that in  1987-88, the  Chief
AppelTate  fstt, Commissioner of IT afljgipur and a1l the
pending  appeals were transferred to the office of the

applicant at Kota for quick and effective  disposal.  The

iy

disposal  according to him was almost double the target fixed
by the Board. In token of the gond work Cdone,  he was
transferred to Raipur (MP) almost adjacent to his native

place, i.e. Tata Nagar.

Ll

. In  response to the applicant's Tegal notice,
Respondent No.l issued memorandum dated 27.11.90 {Annexure
A-8) asking the applicant to explain his  conduct  and  to
justify the Tegal notfce sent by Mim to his superior officer.

ne applicant vide his letter dated 2.1.91 (Arninexure  A-9)

2

Tie

o

to  the memo dated 22.11.90 explaining the detailed

circumstances  in which he had sent the Tegal notice to his

suparior.,

4. The applicant's grievance s that in spit

@
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explanation, the respondents Jissued charge sheel dated
17.6.92  ((Annexure A-10) under Rule 16 Qf CCS{CCAY Rules,
1865 considering the ﬁoﬁduct of the applicant in sending tﬁe
tegal not%cé to his superior to be a conduct unbecoming of a
government  servant. The applicant submitted Mis reply  on

7.12.93 (Annexure A-11) to the charge sheet .



5. The applicant moved téi)Princ%pai Bench of CAT Gigh
08 2307/92 challenging the very basis of the respondents %ﬁ
issuing the charge sheet and requested therein for quashing
of the charge sheet issued against  him. This 084 was

dismissed on  17.3.93 (Annexure A-12). The applicant filed

e

SLP 20983 before the Hon'ble Supreme Court vide its order
dated 6.12.93  (fnnexure A~13) which allowed the applicant to
withdraw his petition and also directed the respondents to
complete the qgnuiry against hilm and pass an order on the

charge-sheet within  two months from the date of recaipt  of

the order. It also gave liberty to the applicant to approach

the Supreme Court again in case the enquiry was not completed
and order not issued within the time stipulated by if. When
this direction was not complied with, ke filed another SLP
and the Supreme Court issued notice on the complaint and the
matter was  Tisted after notice on 9,6,Q4& On  9.5.94
(Annexure  A-~14) the Supreme Court issued notice to the UPSC
directly directing them te communicate their final decision
to the UOL within 3 weeks so that UOT can pass final order in
the matter.On 11.7.94, when the matter was listed befare the
Hon'ble Supreme Court, U0 informed the éourt that. final
order had heen passed in the case and the applicant had heen
awarded a penalty of censure. . Since the 1A was for
expediting the enquiry, the Supreme Court held that the
proceedings 50 not survive. A copy of order is at  Annexure
A-15 to the paper book. Aggrieved by this, the applicant h&d 
also filed 04 2768/92 which was decided on 30.1.95.  There
were malafides alleged in this 08 against his supsriors.  The
main ground  for wmalafide was  that the applicant had
challenged the selection by the DPC of which Shyd Srivastava
was reported to be a Member and an Of is pending before the

Jabalpur Bench of the Tribuni}d During the course of hearing

& /
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$Hrﬁ Srivastava éateggrica?ly stated in his counter a
that he s not a party to the 08 and this Stgtém%ht hagﬂ
remained  unrebutted even in  the rejoindér filed by %
applicant. :It was held that once it is established that Shei
Srivastava s not a party to the 04, the very foundation of
the malafide on the pért of Shri Srivastav disappears and the
entire structure built there on falls on the ground Tike a
house of cards. It was further held that the entries given
by Shri  Srivastava t& the applicant and §0nf%rsad hy Shri
Mehrotra were subjected to a scrutiny by the CBDT  and  the
entire orders passed by the Board have b%an produced ‘hgfar&
the Bench by the respondents. It was found that each and
every mamber of  the Boardvhad agreed that the  substantial
portion of the entries given to the applicant should be
retained, Even the Chairman of CBDT was taken  into
confidence and the Tribunal found that the entire Board was.

unanimous and there was no allegation of malafide against any

w2

member of  the Board that they were part of the conspiracy
alongwith  S/Shri Mehrota and Srivastava. The appticant had

made a prayer before the Tribunal that $/8hri Mehrotra and

£y

Srivastava should be summoned by the Tribunal for  bein
subjected to cross examination. The Tribunal did not  find
any discrepancy or anomaly in the contents of  the counter
affidavit filed by them and the averments made by them wers
c@trehorated by thelmateria} placed before the Tribunal and
as such  the praver for summaﬁiﬂg them was  rejected. The
‘Trébunai decined to dinterfére with the decision of  CRDT
substantially maintaining \the adverse remarks given to  the

applicant, The 04 failed and was dismissed accordingly,

oo The reliefs praved for in the present 0& are:

{a) To quash the order dated 23.6.94;



{(6)
(b)Y To direct the respondents to apen the se
of the DPC and to promote the applicant in ca
eligible;  and

{c) To direct the respondents to hold s review DPC (in
case the applicant is not promoted by  wvirtue of
earlier DPCY and reconsider his claim for promotion to
next  higher post of Commissioner of 17T with al11
consequential benefits,
7. On notice, the respondents vf%?ed their  reply
contesting the application and grant of reliefs praved  far,
We have heard the Tearned counsel for the parties and perused
the records of the case.
., The Tearned counsel for the applicant argued  that
sending a Tegal notice will not constitute misconduct and
therefore the award of penalty of censure was net Justified.
He ralied on two propositions of law laid down by the Hon'ble
Supreme  Court in ALL. Kalra ¥s.  Project Equipment
Corporation, Govt.  of India 1984 3 sce 316, In this case
the question arose whether it would amount to misconduct 3f
the Toan taken by an emploves is not utilised for the purpose
for which the Toan is drawn. The Hon'hle Supreme Court at
page 330-331 (para 27 & 23) of the judgement analysed whethsr
the moral and ethical standards expected of a  government
servant  and non-adherence to these standards will amount  tg
misconduct or pot and  held the view that there must he
specific provisions in the Civil Service Canduct Rules to
bring it under the purview of misconduct, An act of omission
Or commission  as Unbecaming of & ¢ivil servant must be hased
an obhjective evaluation of the facts and circumstances of the
Case.  Merely saying that non-adherence to & particylar
standard expected of & civil servant  will  amount Lo
misconduct iy ﬁot’enough, In the instant Case the Tearnad
counsel  on  the above proposition of law vehemnent Ty argusd

that the conduct did not envisage that sych a notice will

J-



(73
bring it under the purview of misconduct and will

penaity of censure, There is no gpetifﬁc‘mehtﬁﬁﬁ ,in the
conduct  rules whether gz Tegal notice issuad by an  emplayee
can constitute misconduct. It je admitted that th&vapp?%ﬁant
did issue the Tegal notice but it 3¢ further clarifisd that
he did not  take any further action in  pursuance of the
nafiaé* The Tegal notice was sent ot 9.6.90 on the basis of
which & memo was issued on 22.11.90, to which the reply  was
sent by the applicant an 2,1.910 The charge sheet was jssued
an 17.6.92  and reply  that was submitted on 19.12.92  and

finally he was censured on 23.6.94,

9, It was further argued that the constitution of the ppe
which dgnored the applicant was not properly constituted,
that the circular issued by the DOPT on the subject clearly

& .
indicates that if there iafprapgai Lo promote 30 officers o

3
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more then a member of SC/8T category must he coopte
member of DPC, He pointed out that more than 30 officers
Were promoted  and no SC/8T officer was coopted as membar  of
the DPC, This is a matter still pending befare the Jabalpur
Bench of the Tribunal. Therefore, this Tribunal 4s  not

concerned with that aspect of the matter.

10, In addition, there Was a psesudonymous complaint £iled
in the name of P.  Ashokan & Company that the applicant  had
wanted Rs.25,000/- fromthem for showing some fgvou% in é
particular ~tase.  This pseudonymous complaint was Forwarded
and the  comments of  the cémpany were called for byt the
compahy denied having sent any such complaint. It was argued

by the Tearned counsel for the applicant that in

5]

tructions on
the subject are very clear that no action should he taken on

such a pseudonymoys conplaint, This contention is only
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{8) ceéncrete instancs

partly true since there is a BEnRRAKEIOCAx0e oiver and a%

‘such it can not be filed in a routine manngr. In the instant

tase comments have to be called for before  closing the

7_\&?)6;!«4’33”3! on that complaint. In this cas the Pipmd s hame P.A.

ggh{nhﬁh/Wdﬁ PREXt 1 oned and the demand of Rs.25,000 was #1s0
indicated. It 9s  another matter that the company © denisg
having sent any such complaint and that the applicant was not

all concerned with that company as he Was not dealing with
them. The judgement of the Hon'ble Supreme Court relied on
another  judgement of the court given in case of Glaxe Indig
Lid,, ¥s. Presiding Officer of the Labour Coups 1984 1 sce
page 1. In this judgement the Hon'ble Supreme Court had laid
down the proposition of Taw that there  must he specific
provision in the ryle t to %ndﬁc&te,?tgAvio1atiaﬁ in order to
make out a case for misconduc t since in the absence of such a
prﬁviaﬁoﬁ enployee will bpe Teft to the vagaries of the
enblove®s The Tearned counsel for the applicant aiﬁal,c%t&d
the ju%gememt of  the Tribunal in case of 5.85.Roy Vs, i
1992 20 ATC page 423, It also deals with an Income  Tax
Officer. The recordable warning issued to the applicant  in
the aforesaid tase  ws expunged becayse it was held by the
Tribunal  that unless 4 particul ar provision prohibits g
person from doing a thing or restrains one to do g particular
thing it wilg not amount to misconduct, Tt Was argued that

thﬂ instant case there is no violation of any  specific

brovision in regard to serving a Tegal notice U@ suparior

officer fop ?aunching a defamation sUit  against him, 4
person according to hip under section 9 of the Cpr can file 3

Ty or inpliedly

3

civil syiy except  when the same 15 expres
Fer :

barred. / Filing defamation syiy there i ng specific hap

under «uctTUr 9 of the cpe and as such it wWill not amount -ty

aCOHdULi
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1. He further argued that there are specific atlegations
of malafide and the same have not been rebutted by Shei

Srivastava. This contention of the learned counsel for  ths

applicant was rebutted by the learnsd wnsel  for  the
respondents who cited portions of the judg Cdated 30,1.95

in OA 2?68#Q? wherein the question of malafide has been deslt
with and the Tribunal was not convinced that the allegations
made against Shri Mehrotra and Srivastava make out any case
of malafide since the adverse remarks recorded b by them were
upheld by the Member of the Board including the Chairman. It
is true that in the matter of malafide the onus Ties on  the
applicant to prove the malafide. Casual allegation will net
ﬁr@ve the charge of malafide. That needs adequate proof and
concrete  pleadings to substantiaste and therefore that 08 was
rejected.

12, The learned counsel for the respondents argued  that
the conduct of the applicant in sending a Tegal notice was
unbecoming of a government government as it amounted to
P T-motive as wasvher by the Hon'ble Supreme Court in the
case of UOT Vs, J. Ahmed AIR 1079 S0 1022, This case dealt
with &17 India service rules which according to him  are
similar to  those of CCS{Conduct) Rules, 1965. bny  act of

omission or commision if not in conformity with the o

L I

good conduct by the emplover will asmnount to misconduct., He
specifically referred to para 9 of the judgement and stated
that the facts and circumstances of the particular case will

determine whether this is  a misconduct in a particular

oY

-1

context or not. Facts and circunstances of the partic

case will determine the ratio decidendi.
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13. 1t may be pointed out that a misconduct on the

an enployee is basically o v§01at%0ﬁ of the aﬁﬁd%t%@ﬂs of&
service. Such conditions of service may be regulated tsy iawgu
service %u?es or contract of service. Wherein an enployes %gj
charged with misconduct, it is somewhat ﬂ@céssary to find Ouﬁ
the exact scope of service condition and to decide whether a
particular punishment could be imposed or not on the gnployes

for sending a legal notice.

14, We have carefully gone through fnnexure  A-7  (pages

g5

56-60 of the paper book). The hasic question that arises i
whether the charge sheet can be issued on the basis of this
legal notice or not and  whether this tantamounts 1o

b issued  for

misconduct. A charge sheet can
tnsubordination, if the words ysed are ahus%v% ar nsulting
towards the superior officer. The language used may be %n &
sense that it was not intended to use WOrds iﬂia provocative
manner. A perusal of the notice does not indicate that the
Janguage used is insulting or offending and this Will  not
amount to insubordination. If it iz not 1nsubﬁvdﬁﬂaiian, it
does not  mean misconduct. Insubordination  can o also be
inferred from rude behaviour, threat or assault on superior.
Assault is not putting or resorting to physical violence
aga%ngt' any one., Nor does it mean a threat Yo use criminal
force. Threat also would imply obstructing the superitor
officer in performance of his duty. A perusal of the legal
ﬁoti&ﬁ does - not go to Sh@@ that the applicant has tried féo
abstruct  Shri Srivastava or Shri Mehrotra in the performance
of their duties. It can not also be called ﬁnsubard%ﬁatiah,
The basic ingredients of insubordination ie wilful attempt Lo

-

in the discharge of his dutye

obgfruct the superior officer
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15. The learned counsel for the respondents vehenan]

wrgued that his entire attempt was to obstruct the superior

At

afficer from reporting correctly in his ACR about his
performance. Wilful attempt to obstruct a person from
performing his duty 1is an essence of insubordination and
indscipline. To prove that he was %ﬁvoﬁved'fﬂ discipline and
insubordination, which were unbecoming of a government
servant, there must be circumstances and conduct wh{ch
implies declaration of the subordinate QFF%C&% T am  not
going to  take orders from you”. such o actien will be
treated as wilful.

18, Chargesheet for impert%ﬁent conduct or for arvogant
conduct or for i11will has to state specifically the instance
in what manner and what action applicant had resorted to  or

*

adopted tactics which obstructed the superior officer in the

discharge of his duty, Writing Tegal notice also will  not
amount to asgauit or scandalous behaviour against a superior
officer. It 3s neither an attack on the psrsonal reputation
or property, there i$‘ no intention of using any  criminal
force as defined in section 350 of the IPC. It reads as
follows: "Whoever intentionally uses force to any person
without that persons’s consent, in order to the cémmﬁ:t%ﬁg of
any. offence, or 3nteédﬁng by the use of such Torce to causs,

or knowing it to be likely that by the use of such force he

will cause injury, fear or annoyance to the person to  whom

i
s

the force used, is said to use criminal force to  that

ather?.

7. Th word  tassault® is defined in Section 301 of  the

st

IPC that  "Whoever makes any gesture, or  any preparation

intending to knowing it to be Tikely that such gesture or
N ,.
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(123
preparation  will cause any person present to apprehend

e who makes that  gesture or preparation is about to  use

criminal force to that person, is said to commit an assault”

18. The Tearned couhsei for the applicant wvehemently
arguead that that it was not a threat. What is thre cat?  hen
a kind of declaration either by a word or by action that he
will do semething to the detriment of other person, if  the
other person  does not act according to his wishes, then n
common language he is said to have threatensd hin. Every
threat is  made Sforcﬁng the other person te do or not to  do
something which he has a right to do or not to do. Threst is
5 conditional statement that if  the other person acts
according to the wishes of the person who threatens him, then
the threat will not be carried uut5 uihg: se the threat will

be carried out. Whenever any such threat is given, it causes

jat]

meiety  and mental anguish in the mind of the person of
theatened injury and the effect may be as great as actual

injury itself.

19, Section 503 of the IPC defines criminal intimidation
as under: "Whoever threatnes another with any injury to his

person, reputation or property, or to the person  or

-

reputation of any one in whom that person is interested, with
intent to cause alarm to that person, or to cause that person
to do any act which he is not legally bound to do, or to omit
to do any act which that person is legally entitled to do, as
the means  of avoiding the execution of such threat, commits
criminal  intimidation™. Threat involves injury to a person,
reputation  or pﬁoperty, If the threat is not in respect of

any vested right in a person, his reputation, it casn not be
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20. We have extracted the above extracts From IPC to show

whether the legal notice served by the applicant will amount

@

to a threat, intimidation or assault. To our mwind, it 3
d%ﬁficu?i to place such a threat, even if it ds treated as
threat, which wiTT cause anxiety or mental anguish. A parson
can file Tegal notice under section 9 of the CPC for damages,
if his réwut&timﬂ is jeopardised because of the action of a
person. Respandem& Mo.4 is stated to have called for the
comments of P.hshokan & Company and also asked an enguiry to
be made in the complaint and the grievance af the applicant
is that his reputation waé damaged and that it is he who
suffered the anxiety and mentaW ahgu%gh and not vice  wversas
Secondly under the instructions of the Board he had gone to
hear appea?é by holding Camp Court. Me has alsc cited other
instance to  indicate 311will .on the part of the superior
afficer, 1t was not only the question of lowering his image
in public by calling his explanation and also making enguiry
but also  adversely commenting on the performance and sending
the same to  Shri J.K. Goel. pecarding to  the applicant

these are all directed towards damaging his reputation.

21, It is a common knowledge that in Government service as

also in cases of persons holding public offices filing of

defamation suit s permissible. Repently, the Hon'ble

Telecommunication Minister has got a verdict in his  Ffavour
delivered by a London Court. The damage suit was fiTed by
Him in LGﬂdOHi Court claiming damages against a particular
company  since it tried to tarnish his image. In yelt another
case, the former Vice-Chancellor of Pant MNagar University Dy
D.P. Singh filed a damage suit against Shri R.K. Karaniia

of Blitz and the damage was decreed in his  favour. Des

"
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gingh was 2 member of the 186 and we took wvoluntary
ve, Pant Hagar Univergity where he

~otirement to join as

4 to work for 9 yearss

continue
74 1ssuing Teqgal notice for £41ing 2 danase suit 8 not

an act of nisconduct by any streteh of ﬂmagﬁﬂgtiaﬁ ot Can it
be treated 8% an act of ﬁntﬁm%dgtKOH o ﬁﬂgubmrd%ﬂatiﬁn ar
%m”%saﬁp?%n& or holding 8 threats A person has come Lo AR
to the best of his capacity in an honest and

Uy

apner and in the performance of his dutys 1f he

g Lo sttempts Lo tarnish nis reputatiaﬂ either by

press oF by any other persons he has a right to &pwrmach the
civil court by £i1ing suit for damages: This in irself will

Frn

aot amount Lo misconduct and no charge sheet can he  15suet
for such an action. 1§ the charge ie bhased of sych a
notice, At will be totally RHCOﬂS%gteﬂt with fresdon of

speech under srticle 19 of the Cunﬁtitut%&ﬁ which guarante

¢raedon of speech and expression. The action of Tegal notice

will be rreated 8% part of the ingredients of  the fregedon

anshrined in the constitution and the person las 8 pight  te

jssue such 1egal notice for tarnishing Wis reputation. Such

s potice can he issued to @ superior ofFicer and this can not

P

gantamount Lo any indisciplined of %ﬁg&b@rdinat&‘behav%our*

article 19(1)(a) on treedon of speech and
states thgt there has to be 2 balance between individual
right under frticle 19 and the exigency of state which is the
custodian  of geﬂeraTViﬂteréﬁt of the public at
restriction that ma? be Amposed in any cf1ﬁ 
reasonable restriction. The requirensnt t

1‘3 l.,,‘ o i i Y Y r RV e R oo . - % ]
nust be reasonable s of great constitutional significance



(15) , \ 7

for it acts as a 1imitation on power of the legislates and
cecondly guarantees the scope of judicial review of law

feting excersise of fresdon guaranteed by article 19.

24, Legislation by legislature af  what canstiﬁuteé
reasonable restriction s not final order or conclusive as
has been held in the judgement of Hon'ble Suprens Court %é
case of Babu Ram ¥, ﬁgﬁéidyanath Singh AIR 1962 58 1476.
The Hon'ble Supreme Court in gwc&tena of judgements have held

Ag b
the view that while judichal review under sriicle 226, the

Court. or Tribunal mugt also consider whether the digcretion

of the executive in imposing peﬂaity purported to be imnposed

- -

n oa particular arder s N nfmtﬂst; w1th the statutory

LYo 'iSiﬁan' v fundamental rights gﬁ’t%e coMstitution,  The
other factor which should need judicial verdict shoutd
underline the purpose of the restriction being imposed by the

Tegistature oF the executive, the axtent of urgency of  the

b i
@

event sought to  be Vegtab1%$h%d, description ~of -t
imposition, prevailing condition of the time and var%atﬁonJﬂF
regtr%ctiane The standard is an elastic one and varies from
t%me‘io time and thér condition from case Lo CAas S,
Regsonableness denands proper consideration. Limitation
jmposed upon a person 1n cnjoym@nt of his right should not be

nature. Discretion of “the

arbitrary or of an
executive or the Tegislature in acting on the Tegislation, if
exercised arbitrarily or evcessively invading any of this
fresdom  can not  be said to be a& condition guaraﬁtaéiﬁg
reasonableness  unless it has a proper balance guaranteéd

under article 19(1) and control of social ramedy .
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25, It s not disputed that the applicant has a right_to
file a defamation suit against any one who tries to tarnish
his reputation and to that extent, he had issued  a Tegal

notice.

26. 4s  stated above, Tegal notice does not contain  any

¢t the

-t

intimidation, assault or threat and it doss not restr
right of the repondents to record their opinion in regard to
the work, conduct and performance of the applicant in his
ACR. Therefore right to file a damage suit and to initiate
deparmental proceedings based on that indicates that the
right has not been reasonably restricted.  The applicant
a right to sue any one for damages if his reputation is being

tarpnished and the court/tribunal has a right to sge whether

U

that right has been reasonably restricted as has heen held by
the Hon'ble Supreme Court in case of Kishan Chand Arora V¥s.

Commissioner of Police AIR 1961 SC 705.

27 The principles of nakﬁra? justice are an element in
consideration of reasonableness of restriction. Thus this
can not be made a foundatiuon of charge-sheet asainst  the
applicant because there is nothing in the Tegal notice which

sither intimidates or assaults or holds out a threat. 211

the ingredients are nissing and therefore the anly conclusion

i that Section 9 of the CPC gives Tiberty to
a suit for damages and the suit can
the image of someone, for example in  the
calling for the comments of the applicant and

p.  pshokan & Company to know whether they n

complaint  and the denial of the latter couplsc

that the applicant was not dealing with this

which was known to the respondents will mean

any one to fils
for tarnizhing
instant  case,

alse writing to

‘
P
)
ot
md

subject at



to tarnish his dmage by indulging in o all such

rights of the applicant and

(17)

There are other instances cited in the legal notice which
also oo to prove that the applicant Was 58%ng treated in @
manner not  befitting his rank and seniority. MWhen he issusd
the legal notice, there 1is no bar to such a notice undsr
section 9 of the CPC and secondly by issuing a charge-s
there is  an attempt to place unreascnable restriction on the
right of freedom of expression and speech, and this can not
be sustained in the eves of law. There is a conflict between
the junior officer and senior offﬁcer and no public interest
is involved in th%gz Freedom of speech and expression can be
restricted only in the interest of security of the state,
fFriendly re?atiéns with foreign States, public order, decency
ay worality, or in relation to tmntﬁmpﬁ of cowrt, defamation

or Ancitement to an offence. .

28, In view of what has been stated above, we declare that

the legal notice issued by the applicant can not be treated

ince the

i
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<
e
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as som&ihﬁﬂg unbecoming of a government
same is  neither expressely nor exp?%cﬁt?y barred undar
section 9 of the CPC as argued by the learned counsel for the
app1%éamt, Move to start DF based on the Tegal notice i
placing unreasonable and arbitraty reﬁt%ictimn on Freedon of

K

speech and expression as enshrined under Article 189(1)(a) and

therefore the penalty of censure can not be sustained since

none of  the ingredients which  can  permit  reasonable

restriction ars present in the instant case. We hold that

twe respondents  have  tried to place arbitrary  and

“unreasonable  restriction  on the freedom of spesch  and

expression of the applicant and it is against the fundamental

also provisions of section 8 of

the CPC.



9.  The inpughned order of penalty of censure dated 23,8794
is therefore quashed and set aside. The  respondents are
further directed Lo open the sealed cover and if  the
applicant  was found Fit.for promotion by the DPC, he  should
be considered for promotion from the date Fis  Junior was
promated,

\

30, The 04 is thus disposed of but without any order as  to

(Dr. &.Vedavalli) ’
Member (1) Mephier(4)
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