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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH ¢ NEW DELHI

MA No.3076/94 | N
0A No.1589/94 \O

New Delhi this the 2nd day of June, 1995,

Hon'ble Mr. N.Y. Krishnan, Vice-Chairman
Hon'Ble Dr. A. Vedavalli, Member {3

Mrs. Ganga Saini,

Quarter No.22/1087,

Ladi Colony,

New Delhi-110003. ‘ s AppTicant

(By ddvocate Sh. G.K. fggarwal)
Yersus

- Union of India through
Secretary, Ministry of
Urban Development,
Nirman Bhawan,

New Delhi-110011.

[y

2. Director General (Works),
Central Public Works Department,
Mirman Bhawan,
New Delhi-110 011. . «.Respondents

(By proxy Counsel Sh. . Hari Shankar for Sh. Madhav
Panikar)

ORDER
(Mr. N.V. Krishnan, Vice-Chairman (A))

When this 0A& came up  for admission on
10.8.94, it was pointed out that, perhaps the issue of
Timitation would arise. The Tearned counsel for the
applicant was granted permission to file a MA  for
condonation of delay, Accordingly, WA~3076/94 has heen
Filed for condonation of delay. Notice thereof was
given to the respondenfs who have also filed a reply.
It is this MA that is under disposal,

-y

2 The brief facts are that the applicant

~worked on daily wages, as g typist in the office of

the Executive Engineer, Construction Division No. 13,

C.P.W.D. New Delhs continuously from 16.8.88 1o

w
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to Februrary, 1991 when she  remained absent  on
maternity leave. In November, 1991 Division No.13 was
closed. Though not so stated her service  was

terminated. It s stated that the other staff

3

similarly situated were absorbed in other Divisions.
The applicant too was given verbal assurances in this
regard.  She made several visits to the office of the

respondent No.l, the Director General C.P.W.D. and

made several representations  beginning with &
representation dated ~ 18.5.92 followed by
~

representations dated 3.7.93 and 16.8.93  (fnnexures
A-3 and &-4  respectively). Respondent No.? sent &
reply dated 2.9.93 (Bnnexure A~1) to the Annexure H-3

representation which reads as follaws:-

"SUB:-  Appointment as a Typists - Regquest
for.

REF:- Your application dated 03.07.1993.

In  this connection it is to infornm you that
this office is giving only offer of appointment as
LDC through the dossiers received from Staff Selection
Commission. Moreover it is added that there is total
ban on recruitment of I.DS¥y an casual /Hand
Receipt/Adhoc basis in the department/”

3. In the circumstances, the applicant has

g ntitled t be

e

sought a declaration that she

[
m
o

treated as a quasi-permanent typist and to he restored
the status of the typist in any of the offices in

\

continuation of her service from 16.8.88,

4, As  the  termination was effectead
admittedly in November, 1991 and as the 04 was  Filed
only on 8.8.94, question of Timitation arose  and

hence the MA was Filed.
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5. It is contended in the WA, that as a
mafter of fact, the application is well within the
7imit§t%on, as  prescribed in o Ssction 21 - of  the
Administrative Tribunals &ct, 1985, act for short.
The impugnhed order being challenged s dated 2:9393
(Annexure &-1). The application has been filed within

one yvear oh 8.8.94.

6. This is true as far as it goes., But the
guestion is  whether the reprasentation to  which
Annexure &-1 s a reply was itself filed by the
applicant belatedly (d.e. on 3.7.93) and whether on

that account  there is & delay, which requires

condanation.

7. In this regard the MA states that the
delay on this account was for the respondents to
consider. When once the respondents  decided to
consider the representation on merits and gave a reply
to it, it s not  for this Tribunal to consider the
question of delay in submitting the representation.

. That apart, the first representation was
fFiled on 18.5.92, a4 copy of which is not availahle.
In terms of Section 21 of the Act, as no  reply  was
given to that representation within six months, the 04
should should have been filed within one vear from the
expiry of such  six  months, i.g., on

ar hefore

17.11.93.  On this basis there i< a delay of 263 days

N o~ . R S 74 z
which has to be taken Up Yor condonation. The reasons

given for condonation are that

0

the applicant was being
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verbally assured in this regard, and st d pecuniary
difficultues in approaching the Tribunal earlier. It
was only whan ~ all hopes of departnental remedies

of the Annexurse &-1 Tetter

ey

disappeared with the issu

that she approached the Tribunal. Hence the delay be

condoned.
. The Tearned counsel for the respondents

submitted that the cause of action arose when the
applicant’s service was terminated in November, 1991.
In respect of  the termination, the first
repéet&ﬁtation was - made on 18f5592 and  admittedly,
there s a delay af’263 dayé and the reasons given are
not sufficient for condonation. The fact that the
applicant made subsequent representations on 3s?,9§
and 16.8.93  (Annexures A-3 and A4 respectively) will
ot help to extend the periad of Timitation, as held
by the Supreme  Court in 5.5, Rathore vs., State of
moP. (1989 (4) SCC 582). Anhexure &-1 reply é? the
respandents  will not give rise to a fresh cause of
action when the 04 itself is barred under Section 71

of the Act.

10. Arguments were heard on the Following

fssues,

a) Whether the service rules provide for

representation to be made?

1, 3 )
by 1 P O AOF e :
b If they do not provide for representation

and yet a represe i R _
y representation was filed (1) does Timitation

start fro ; ate i i
3 rom the date the cause of action arose or ISED!
& S LA W B

(L
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from the expiry of six months  fro ¢ date of

it has not been disposed of by &

it
e

representation,
final order in the meanwhile, or (171) from the date
the representation was finally disposed, of whatever

he the time taken for its disposal.

11. These questions become relevant in view

[#57
w
N

e
@

of the pronouncements of the Supreme Court in

Rathore ve. State of M.P.  (1989) 4 SCC 582.

12. The issue involved in that case wWas
whether, for the purpose of getting a declaration fron
a civil court that the order of dismissal of !

Government emplovee was bad and that he continued to

he in service, the limitation (to file & suit to
obtain such declaration as provided in Article 58 of

the first schedule to the Limitation &ct) runs  from
the date on  which the order of  dismissal WA
communicated to the employee or fram th& date on wh%&h
he was informed that the appeal filed under the

service rules has  bheen reject

e
154

d by the competent
appellate authority. It was held in para-18 of that

judgement as follows:-

) ) 18, We are satisfied that to meet the
sttuation as  has arisen here, it would be appropriate
to hﬁ?d that the cause of action first arises whénvfée
remedies available to the public servant under fhe

m 5
r:iﬁvant Service Rules as to redressal are disposed
of. . o

13. Thereafter the Court further considerad

Loy ey b oy o 3 > en T oann g “
whether the relevant date i3 the date of dispasal  of

the one (first) appeal  or disposal of the entire
hWierarchy of reliefs provided for in the
Rules. It is in this

e

connection that it was oshserved
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that statutory ‘guidance is given in Secti 20 of the
Bdministrative Tribunals dct, 1985 and it was held as

follows: -

"0,  We are of the view that the cause of
action shall bhe taken to arise not from the date of
the original adverse order but on the date when the
grder of the higher authority where a statutory remedy
is provided entertaining the appeal or representation:
is made and where no such order is made, though  the
remedy has been availed of, a six months® period from
the date of preferring of the -appeal or making of
representation shall be taken to be the date when
cause of action shall be taken to have first arisen.
We, however, make it clear that this principle may not
be applicable when the remedy availed of has not been
nrovided by ~ Taw. Repeated unsuccessful
representations not provided by law are not governed.
by this principle.”

14.  This ‘has been further reiterated in

para-22 of the judgement as fallowss-

¥22. It s proper that the position in such-
cases should be uniform. Therefore, in. every. such
case only when the appeal or representation provided
by Taw is disposed of, cause of action shall first
accrue and where such order is not made, on the sxpiry
of six months from the date when the appeal was filed
or representation was made, the right to sue  shall
first accrue. Submission of just a memorial ar
representation  to the head of the establishment shall
not be taken dinto consideration in the matter of
fixing Timitation.™

LR . B . . :
15. We now proceed.  to  consider the

questions raised in para 11 SURFE.

16, The Tearned counsel for the applicant
points out  that the representations  made by the

applicant . is an appeal under sub rule (2) (iv) of Rule

-y
i

23 of the Central Civil  Services (Classification
ication,

Control and Appeal) Rules, 1963'W‘Ru7es for  short
That rule reads- as follows: -

4

-




Subject to the provisions of Rule 22, -8
Gavernment servant may prefer an appeal against altl or
any of the following ordeers, name}y:w ' T

{(3) 0 o WK WRR
SRRy wxxo XXX YN
(1311)  wxx XK R,

(iv) &n order which - (a) denies or varies
to his disadvantage his pay, allowances, pension oOF
other conditions of service as regulated by rutes  ar
agreement or (h) interprets to his disadvantage the
provisions of any such rule or agreement.”

WHXK XH% - WHA
He further contends that as the Annexure A-1
3 : order dated 2.9.93 has disposed of the representation
permitted by the statutory rules, even in terms of the

judgement” of the judgement of the Supreme Court in

‘Rathore's case, this 0A 1s within Timitation.

17. We have = carefully considered th?s
submission. We would have 1iked to consider the scope
of p&rar(%v) of sub rule 2 of Rle 23, but we refrain
from_doing s because the first question can be

~ disposed of otherwise. We Find that the
repreS@ﬂtation$ ‘fiieﬂ {Annexure A3 and Annexure $?4)
are not appeals. & perusal of these deucments show
that a request was made to the Superintend%ng Engineer
for appoﬁﬂtment"as a typist, instead of challenging
the termination —of service. in the Executive Engineer
Divigion Na. 13 on its closure. The request s hased
oh the ground that others have been adjusted in other
divisions. ‘The canciuding paft of the repressntation
“seeks épﬁcintment‘ on  compassionate ground in the
circumstances ment ioned therein Nowhere is any  right

aither asserted nor any order challenged. Hence these
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Annexures A-3 and ﬁ 4 are not appeals under Rule 234

They are representations not provided by the service

- Rules.

18, The second question raised in para 11 -
i.e. when does limitation start when a8 r&pre$ehtat%cn'
nat provided by the service rules is filed in various

situation - stands answered by the Taw laid down by

the Supreme Court in Rathore's case, extracts from

which have been reproduced above. The filing of such

a representation shall not -be taken into consideration

in deciding  Timitation (para 22 of the Jjudgement).

That also excludes the reply given  to  any such
| "

representation. Therefore, in sucn a ca e limitation

counts from the date the actual cause of action arose.

19. We are, therefore, satisfied that the
cause of action in this case arose in November, 1991
and the application should have been made Hithfh one
year, 1.e., Oh OF hefore November, 1992. The Oh  was

filed only on 8.8.94, i.e.. & delay of nearly 20

months.
20, The question is whether the delay
should be condoned. The reasons mentioned for

condonation of delay are mentioned in para &  supra.

These are not  satisfactory. Hence  the  MA  is
dismissed Consequently, the 0A s dismissed as

harred by Twmﬁtationg Mo order as

e dnindor 157

“IN
{Dr. . VedavaW i) (N.Y. Krishnan)
Member (J) : Yice-Chairmanid)

"Sanju®






