
CB'JTHAL AUMiNIi'IHATlVE THl SUNAL
irRlNa^-.U BENCH: NE// i>EL?iI

^ • A • m 1567/94

New Qfelhi, this the 14th day of February,1995

Hon'ble ihri J.l. iharnia, Member( j)

Hon'ble -ihri 3,K. Singh, Member(A)

Shri Hajesh Kunar Verma,
Ex-iirawing Teacher,
3. ( Gotnp. )rM) 33SS, Patparganj,
Nelhi.

R/o C-22,East Bsldev Park,
^arvana Road,Delhi.

By advodate: Shri K.K. PUri

.. Applicaflt

Sovt.of National Capital Territory
of Jelhi

through

1. The Director,
Directorate of Elucation,
Old Secretar iat ,DeJhi,

2. The De-^-uty Director of Bducation( Eas t),
Hani Sard en,See ta Colony,Delhi.

3. The Principal,Sovt.Composite(M),
3oys Senior Secondary School,
Patparganj,Delhi. Respondents

By Advocate: Shri Anoop Bagai

Hon'ble Shri J.P. Sharma, Member(j)

After due selection according to rules, the

applicant was given an offer of appoinfcneht by the
memo, dated 15.3.93 whereby it was specifically laid

down that since offer should not be taken as letter

of appointment as certain conditions before appoint

ment has to be undergone and fulfilled by the

applicant. One of them was that he can be appointed
subject to be declared fit in the medical examination.
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.V: \ I*'̂ ipplicant has accepted these conditions, a I /
rorniol appolnfenant letter datsJ 2.4.93 :nas issued.

lUb o,.plicnnt iuas posted as .-irae/ing Teacher in SassSj
ratparganj in the scale of Rs, 1400»-2500. The applicant,
honrevsr, .ahen he joined the post did not Subiiit the

required mefJical fitness ceo: tif lea he n/as

directed to appGar before the Civil ,SurgeonpiXoUH,
dew idelhi by the niemo» dpted 26.3,93 and 'the hospU-^l

authorities directed him to. aFpear for u^sdlc^l

exaTBlnatlon on 23.6.93 at 9 3.M. The apolioant

arpear on the date fixed, on the earlier date

ne a 1.; nor produce his 3 passport size photoar.2phs

uui.ed .oy trie Civil SurgeonjDLjy;!.

The respondents invcking tiie pro/isiuns of

oiij of CCa( rs)ilules ,1965 terminated the services
-• i uh •! aupl I c 1n't oy th s tierne, d apia 0 a n o a -"u

di-pii can t mad e a r epres @nta tion against this order

uhich Vd3 rejected by the order dated 1227,94.

The applicant filed this application on 3rd

hu3U3t,i994 praying for the grant of the reliefs that
the :i<ii,.ugned order of termination of saivict dated

hassed by the higher authorities

on his representation datpi 12.7.04 pe cpaS^hed .and
liio responaents. be directed to issue fresh aiwb-^ori Ov

for medical examination of the 3..plic.nt .ei th further
direction that the salary of the ap.li cint be paid
after his reinstatement from 26.3.94, as the order,
of termination is void, ab initio. ^

4- ..i notice oas Issued to th e res pond ents , vho
cont.es tad this appli. ca tion and stated tt.at the applicant
himself/.at fault m not getting s^^icaliy examined .and

. . ,3.
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fO one pretext and the other he .-nade c«rtain excuses

avoiuing the aiedi. cal axamination xhich is one of *• -

c-^nditiori in the offer of ofi-rii nhiient oiTin

to the 3i-pl;cant by the jistio. dated 15.3.93. The

applicant hjs no case. The teraii nation has been

effected by the cf)oipeTent authority and the appel 1its-

autnority has also considered the r etres enta tion if

cne jpplicant. The applicant has also, filed the

rejoI.nder reiterating- the facts stated in the

application, in the rejoinder, the applicmt has

.1 V-lOL -h.ughligriteo the ap-pointin-g authority in his

case as uirector of Kucation and not the heputy

ilirector of Education.

heard the learned counsel for the parties

at length and perused the records. The termination

of service of a temporary aaployee is not punitive

i-n nature and .as such the provisions of :trt] cl« 31 5,3}
3i e nut applicable and also in a case ..vhtre the mt >. ae
IS unfil .for,,. employnent or retsntion in

-arvice the principle of 'last come first qo' also
does not apply. nr,, fortified in our vie.lby the
nUihsdrlt,y of State of U.ii V, Kaushal Kishire .3iiakl=d

reported in 1991(16) aTC 493, The s.3me view has

been taken by the Hon'ble duprenie Court in the case

-f io.u,venA. >nankar Saxena Versus ' . Ctate of IJ.P,
i-rpo 3uio-'l\ ij 3CC 524. Now the question in this

case does not rest o/i th the termination of the

service alone. 11 iA to be seen whether the action ^
of the resr-ondent is justified in invoking the provisions

CCS(T,3) Rules ,1965. The cffer.
of Sipointaeat given to, the applicant is -that his

is temporary -Subject to medical fitness.

.1. -IP:
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V Mo time limit has been prescribed. The authority

aiven to 'the ai.'plL cant* for gettlna himself medicsll'v

examined at lOUHjMea/-^elhi a/as duly cOnplied ui th by

the applicant by presenting itself before the Civil

Surgeon of the said hospital but for one reasoa or the

other and that 'the applicant had no 3 passport size

photographs, he could not be medically sxamlnad on

that date anJ he was called on 2B»5.93. The responlen'ts ^

however j allowed the arplic/nt to join in the Institution

on|2.4,93. , It vzas for 'the respondoiTts to scrutinise

rhether the documents in respect of giving appoi nb-nent

to the ai-pllcaat are cQmplete in all respecb or not,

Pirectioa for joining v/as issued by the office of

deputy director ,Biucation arrf the appOiicTient letter

has ,.03 ted him t'> an Institution In latparganj. When the

Orpli oant ^as: alloo/ed to join the post and oas allowed

to aork on the ths a,-pllc3nt thereafter .ojs not

3 or L;ojs for getting himself medically exacained though

the leu0fled counsel has given certain reasons that due

ao the ailment In the family, he could not compdy with

the direction, Peasons may not be by itself sufficient

for the applicant in not" getting him medicully

examined but at tlie same time 'the respo,ndeiTls are

equaJ-iy at fault in allowing him b) join . In suct

situation, it was marriat'ory on the art of .the"

r^esposidents to give .3 clear order to the a£-p;lic3nt

to get him medically ex mined with a letter of aut'TUiiy

to the Civil 3tirgeonpldUil and thereafter they could

have taken action if the applicant ..10 not declaced

fitj or h/5 not. filed the medical certificate of

fitness I'nspite of the letter of .3 'ity glvra no hij:.
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The resporrimts have not adopted that procedure
#•

and that is against the principles of natiffal

justi ce, ffrien once the appoin-T.ent has been given,

the appointee can contlnue unless he is fourii unfit

for -Uie job. -iis i:^hysicai fitness for the job is to

pre-determined before he joins the service. In any

case, the order cannot startJ and the appellate

authority also without Oipplying its nirri rejected

the representation of the applicant.

o. Tie relief has also been pray cad

for the award of wages after the terml nT^inn o-f

services of the applicant. Movvwerp here the

3PPlic:rrt is equally at fault in-nct aubni tti.ng

his medical fitness certificate to the respond en ts.

one wlro S'seks equity must do euqity. Me cannot

therefore claim o/agGS for the period •ohen he has

been out of job because of the afores: order

of termination though that may not be

j us t i f 1ed bu t n o t i nv a lid,

T. ine aPp11 c31i on therefore i s yar11 y

allowed, and disposed of as follows i

iJ The impugned orders dated 24.3.94 ^nd

12.7.94 are quashed and set aside.

li) The .applicant sh.all approach wlttiin a
.-erlcd oi on0 month with a 00, y nf the
order to the office of the ae,,yty Jiiojctor

of IH,joation(E,3,5t),\1mLnl3tr,Uive ar.anoh,
oeni Garden, Geeta Oolony.Uelhi and the
respondents sh.all an .a.atnorlty letter
to the applicant to the specified hospital

for :^odloal examination Of the .applicant.
\ '
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applicant shall place hLfPSelf at the

disposal of the Civil SUx "•: on of s-ld •

hospital and get the appointment ac-dLcal

ex-mi nation either on the s art dap or on 3

subsequent date to be fixed by the office

ot the Civil Curgeon takino alongrith him

all the requis ite documents photographs etc-

The- Civil Curgeon of the said hoSj-it-jl shal.!

fix- the date if he is not exmir •' vj that

date srri'lite applicant shall not d ef ru: t to

present -on the subsequent date. ;rhe report

of the medical examination of the aiolicant

Shall be forvyarded in the sealed covfti
\

office of the Qeputy Dlrectux( Educe'•

referred to above. • '

1 ill The Deputy Director( Slucation) after r-^ina

tc the medical report ard itls found tiiat

the applicant has been declared' medicolly fit

for the aforesaid post, he may be jll:,.yed to

join.

) The dp'pi2.ct3n t in cas e h© is sllw/i/ed t© j oi n •

shall be entitled to wages on the dote he joins

the Service. lut h® will get the seniority

alongwith batch he waS select*^! and the break

in the service cauSiKd by the impugmd •rvcd e-r

dated P; 4.3.9 4 shall be counted for all purposes

except for wages and Salary l»e». for seniorItv

and qs alifying Service for pens ipn.clE-,

Ic-
•
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-i" n. c^-"^ e the arPiicont is not fourt!

medically fit'then the resportfents are

iuX^' to discharge him from sgrvicfe

taking him ss a nei/v re.crult v^i thout

considering his earlier break to the

post by the iettei- dated i5.3.93- ar-d

his joining the s ervice w. e. f. ,12,4.93

vi/iii not gb/e any benefit t.) the appli

^The 4-e,.uty "irector( Bduca tlonj in that

i/ven L oharl issue a speaking order

'-i feL-3.1.Xing tilt; r&asons fox non smgaTi e

of the applicant in vicr of offer of

aorointaient of 15.3.93.

In the circumstances, the parties to

boar their ovvn cos t.

c9~®,
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