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CENTRAL ADrilNiSTRATlVE TRIBWAL
PRINCIPAL bEr^4CH,N£U DELHI

- ,• 0.A,1 542/94
W,A.2017/94

N8u Delhi, This the 31st Dsy of October 1994

Hon'ble Shri Justice S«C,Wathur,,Chairfflan

HonMjle Shri P.T,Thir.uv8nqacisffi,Wember(fl)

1» B.C.Paul
s/o(Late) Shri hgttan Ram
131,Sector -UIH.R K Puram
N au Dalhi,

2. Ashok Rallan
S/o Shri K.N.Rallsn

. C-216,South Anarkali
Delhi,

3, Rauinder Kumar
s/o Shri hand Kishora
8-34, i'landeuali Ext.
Gurudusra Ro®a,
Oop. Primary School

f: Oalhi.

4 , ft an® sh Kr, S h arma
S/o Shri u R Sharroe
224, Sector IV RK Pur am
Nsu Delhi,

5, '"^amal Kumar

s./oCLate) Shri Kishen Chand
2654, Hudson Line,
Kingsuay Camp,
Neu Delhi,

6, Charsnjit Grover
S/o Shri H D Grover
2A/70, Ramesh Nggsr
Nau Delhi,

7, 3,N.Sherms
S/d Shri R L ShsrTO
364, Income Tax Colony
Pitem Pura

Neu Delhi,

8, iursn Pi si,
s/o (Lgte) Shri Nagar Hal
221, Income Tax Colony
Pitam P ura
Mew Deslhi,

9, Gokul Chsnd

s/o Shri D D Gupta
42, Woti Bsgh-II(Vill)
Nsu Delhi,

10,. Pritsti Chand

s/o Shri Pianghs Rsm
H~55, Kslibari Plarg,
New Delhi,

11. 3uresh Kumsr ^
s/o Shri Om Prakash
Rsiiuey Road, Ganour Figndi
Behind Central Bank of Inter India

' _ Hsrysna, Sonipat. : ...2/
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12. M« en a ft slhotra
s/o Shri V K nelhotra
99, I.T.Colony
Pitam Pure, N«u Delhi,

13. Man i u K hera
u/o Shri Gulshan Khera
C-19 Kidwffii NagarlEast)

©w Delhi.

16. Seem® Nagapal
y/o Shri Sagcish Nagpel
0-25, Gujraualsn Apartment
J-Biock, yikas Puri
N au Delhi.

1. Viiay. Lsxmi Gunta
u/o Shri Parrood, Guf3t3,
H-3/75j Vlkss^ Purl
New Delhi.

1 6, tfesns, Rsni
u/o Shri Subhash Chander
136, Geoan Uihar Extn
Delhi,

1, 3 Esbir K aur
O/o (Lste)3hri R.S.Nanda
257, Paschiro Uihar
N8u Delhi,

18. Rajender Kumar
S/o(Lst«) Shri Hirg Lai
H.Wo. 5751 , Block No,5
Streat No.3, Dev Naqsr
0 elhi,

19. Tej Ram
s/o Shri Khubi Rara
Uiilage Tukmir Pur
P.O.Gokui Purl
Delhi.

All Permanent L.O.C.s uarking as Deta Entry
Operators under Rssoondent No,1,

...,AoDlicents

By Shri R.V,Sinha, Adovate ano
Shri b.T.Kaul, Adv/ocate

•Versus -

I, Directorate of Incom® Tg,xCRSP E PR)
6th Floor, Msyur tihauan
Cennaught Place,
N f5u Delhi.
(through its Director)

n



Central Board of Direct Taxes
Union of India

ii/o Finance!, Oeott. of Revenue
North Block, Neu Delhi
(through its Chairman)

Union of India
f'i/o Finance, Ueptt of Revtnu®
North Block, Neu Delhi,
fthrouoh Secretary(Revenue)

3y Shri R S Aggeryal, Advocate

fi. D £ h (orgl)

. R e s n o n den t. s

Hon'ble Shri Dustice S.i ujr .Chairman

1, The Directorate of Income Tax(RSF -

issued notice dated 24,6,9A inviting ssnlicstiona

from Loyer Division Clerks of the Directorate for

appBsring at the speed test uhich was being held

to Fill vacancies of Oats Entry Operet.ors(DCO)

in Grade * A' and Grade *B', This notice is under

chsllenqe in the present applicstion filed by

19 tower Division Clerks. The applicants' plee

is that they are dischercfinq duties of the oast

since the year 1991 and they are now entitled to

oe regularised after aiuing them rglsxotion in

age and therefore there is no occasion to hole

the test, Aoplicants assert that they have

already undergone the test and training. Apart

from praying for the quashing of the notice dated

24,5,94 and the consequential noticie dsteo 28,7,94

uhsrehy 2.8.94 was fixed for the test, tris soDliccnts

have prayed for directions to t he resoondents to

regularise their services on the post in question

and also to pay them salary in the scale applicable

to the post instead of paying them only s soeciel

pay of He,40 per month.

I



2. The facts which ars either undisputed or

which stand established from the record are aa

follows:-

The sDplicants are permanent Lower Division

Clerks(LDCs) in the DirectorIn the

year 1587, computers/data entry machines

were introduced in the Dirsctorats. For

operatinQ these items staff was .required.

This staff was drsfted from the cadr» of

LOCs, 3y order datsd 31,7.91, Annexure P-2,

IB LOCs were directed to work on oersonal

comouters/dsta entry machines and oy another

order of the seme date, Shri Suresh Kumar,

applicant No.11 was directed to work on

personal computer using Hindi software.

A special pay of Rs.-iiO per month was allowed to

all cf tfiB 19 psrs'.ins with effect from

1,8,91 until further orders. It was stated

in both the orders that the grant of specie!

pay uasfsubject to the satisfactory performance

of the officials in the job srsigned and that

JP 8
thsir work yould][^monitored ano avalusted

every month snri in the sv-ent of tr,e performance

felling below the standard the soecial pay

would stand withdrawn, Apgrt from these

19 LOCs, certain other LDCs ware also assigned

to work on coroputers/dats entry machines, but

they were not sanctioned any special oay,
/?="t -P

At the time this assignment/"job was done

there yes no sanct toned post, of Oatg entry

operators. By order dated 4.3,93, Annexure 3

to the counter affidavit, 87 posts of LDCs

\h
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ugre sbolished and 19 posts c-f Ost® Er?try

ooofstors usrs ereatsd* At the time the

orders aated 31»7,91 ware passed recruitnient

to ths DOst of data entry operator uss gov/Brned

by thffi Income Tax Departrre nt (Attached and

Subordinate Offices) Data Lntry Onerators

Recruitment Rules 198? frstfad in exercisR

of the pouer conferred by the proviso

to article 309 of the Consitui lo-; .

Thistt rules wars .superseded by th#
V V

Incoff'S 1 ®x Department Oats Lntry Oncrsstors

Rpcruitraent Rules 199A frgmsd in exercise

of the same power. The former rules uill

hereinafter be referred tn as 1987 Rules

and the Istter rules as 1994 Rules. the

1954 Rules were notified in the Gerette

on 11.5,94 snd they cams into force with

effBct from the said dst««. It was after

an for cement of 1994 Rules that the impugned

notice dated 24,6,94 was issued,

3. On the above facts. the question for

consideration is whether the applicants have

acquired any right to thuert the ettemot of

the respondents to fill the newly sanctioned posts

in sccordsnce with statutory rules,

4. Uncier 1987 Rulss, 90 per cent vscsncies yero

to be filled by Direct Recruitment and 10 per cent

bv trensfer on dsputstion failing which even th«
/to

10 per cent vacancies were]^be filled oy direct

recruitment, Anplicants were alsestiy working in

ths Directorsts and did not fall in either of the

two cstegories if the orders dst-ed 31,7.91 ©re

trestad to be orders of their gDpointfflBnt to ^ e

post of data entry operetor. The Isarned counsel

i
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submits that there uss power to relax, the rules

snd the applicants uere apDointed by sxercisinn

Douer in that behalf. U® assume t^^st there

uss power to relax the rules. Th® quastion

still surviving is whether that power was actually

ex-u:cisec3. Orders deted 31,7.91 do not exhioxt sues;

sn «xercis» of power. In fact occasion to

ex. rcisa that power would arise only when the

dspsrtfTient proceeds to fill up the vacancies,

Admittedly on 31.7.1991 there was nc ©sinctionftd

post. ..^Accordingly there was no vacancy which

CDul^ , / ""'illed. Conssquently thers--ues no

0CC88•on to exercise the power of relaxation.

In our opinion y by ucrking on ajmoiitars and data

entry machines by virtue of orderj dstsd 31.7.91,

the applicants, have acquired no right to prevent

the respondents from QJling up tne nskfly crested

posts in accordance with Rules.

5, Under the Rule's of, 1994, the posts in question

are to be filled by direct recruitment through

CCITS/CITS, Only certain ternporsry vacancies may

be filled by transfer on deputstion. Accordingly

the nosition of the applicsnts is net improved

«v9n under ths 1994 Rules. Under Rule 5,'the

Central Government has nousr tc relax any orovision

of the role , For 'd-oing this, it has to record

reasons in writing and consult the Union Public

Ssrvice Commission,

6. Order dated 31.7,91 yr-ich is in raspect of

18 persons reads as follow®;-

"1. In supersession of all earlier orders

grsnting Spl.pay for working on PCa.AJEPtj it

has been decided that the follouinc? LOCs .shall

work on personal computers/D®ta Cntry fiachlnss

ano draw Spl.Pay of Fts,40 per tnonth with effect

I /•
I f
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from 1,8,1991 and until fuxtr'er orders.

2, Thf grant of spl.psy is sutject to the

sstisfactory periormanoe of the officials in

the assigned job. This would ne monitoEed

regulei'ly and eualuated svery rnonth. In the

event of the performance ot any fjffieisl

falling below the standard sol.pay will

stand uxthdraun,

3, The grant of soecisl oa.y is on nurely

temporary basis and may be withdrawn at ahy

time without.assigning any reasons with the

X approval of the DI(RSPIPR).

4, The grant of special'pav' shall confer

no benefits as regards seniority

The other ordsr in respect of Shri Suresh Kumar

is ntor# nr less in identical terms,

7. FrofR a reading of the above orders it is

apparent that- the applicants were not anoairited

to the post of data entry operators. They uer«

only assigned to work an data entry irgchines

or coffiDutsrs, This doss not amount to appointment

on the post,

•b. In 8 situation like the above, in our oninion^

tna applicants could, at the most, on the basis

of the experience aeined by them, claim that

they should not be excluded from the zone of

considerstion or field of eligibility and that

the respondents be commended to exarciss the
I

power Oi relaxation, Ue find from the ffiaterisl

on record that the power of relaxation has boBn

exercised to the aduentage of the gpplicsnts and

by relaxing the rules they hav'e been brought in

the zone of consideration and field ff eligibility.
I

',.e
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In factj the rules hsd been relaxed to the axtent

that the first recruitment to the 19 newly sanctioned

nosts uas confined to LDCs working in the Directorst©

alone. It was not ooen to outsiders. In fnakinc

scpointment to the sanctioned posts the department

could insist fulfilment of certgin stsndarcis of

efficiency. For that purpose «, speed test was

Dcing conducted. It has been stated in the department^

reply that a ganeral candidate was reauired to hgvs

minimum speed of 8U00 Key depressions per 'hour

while ® SC/ST candicate uss required to hgvs a

mifflimum speed of 5000 Key deoressions. Ths .SDoatd

was ta be adjuclged t:»y conducting speed test. In

our opinion, the dspartraent acted quite- fairly.

Ths »,i-pDlicsnts acted unfairly by approeching this

Tribunal uxth an imaginary grievance,

issriiBD counsel for the spplicaf.ts cited

(Ipbili 1 iiCC 28 3«coh MPuthuperambil and othars

l/s Kerala water Authority »nd othars for the

urejjGSx that uher« ®n ernnicvee havlrn requtilte

^UiiliTxcstion his served fc;- a reascngbl y lonq
period, his services deserve to bs ragulirlstd.

Tois authority hgs no anpiicfctlon tc ths facts

of tho present cas® as the applirants wsrs not

appointed to the post of data entrv onerstor on

which thsy are seeking rggul&risation.

L'X- Arunohsti Ajit Pargaonkar Vs, State of

f:ahgrashtra i Anr jT 1994 (5) a.C.37a was a case
yhers fhsir Lordships of Hon'hle Supreme Court

have Dbserysd in para 7 cf the rcnor:

3 uncers-

'♦tligi-llity and continuous work inn for

howsoever long period should net bs permitted

to ouer-re.ch the l,u. Reoulremsr.t cf rules

V- /..9
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o*' selection through Commission cannot he

substituted by humsne co'mideraticns* Lay

. must take its course. Conseou»ntlv the

appellant uss not sntitled to claim that

she should hsve besn regularissd ss she

had been yorkinq yithout break for nine

yeers*"
/'au the r i ty

This judcemsnt for 'tha orenos i t inn that
l-

where there are statutory rules relating tc

employment they must prewail and no benefit

can be gxvsn to a petitioner ?n hurna;"~e cons h'erst'c,-ns.

By the applicetion of this lay, tcs icplicants

h&vc no case.

11 , TIjs learned counsel toi' th*; ar;p.licants f:s,s

Dubmittgd that, some time may be alloyer^ tc Id'e

aoplicgnts to app^fcar at the test. T"'.f5 leameri

counsel ftir the respondents has stated that the

i-stB for holding test is alregriv nygr and nn tta

date fixsd the aoDlicants did not anr.rsr fne the

test. 19.6,94 a statement yea msde on hef-s]f

of the apolicanta thgt they had slreadv dgen

subjected to high spsed test. In uiey of this

s.-atement an interim order uac pan sec tr; foe

8?-h''sct thet the epplicants will not be camoiUed

to appear in the spaed tfsst. The Ennch made it

clsgr that the non appaar^nce of the applicants

^ the tsst will ba on their own risk. if the
applicants hai/s not appssrsd at ths t»st tney

are the its elves to blame. Thsrii la no question

of our rsouiring the respondents to hold the tost

-gain. Housuer, .if the resfondents citsire to

hold the test in oragr to give the aDolicants e

second opportunity this juriaemen^ wiU nnf
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stand ss a bar in holding ths ssid t^st.

12^ Ths learned counsel for th® anplicants has

stated ttist the sppiicants ars noy overaQe,

Ths applxcents may soply for relaxation snd the

r«S8pc ndents mgy consider the reorBEentations

^:s SOLO iCi&iiue' uith l®y if T.h®y nroroaft to

hold fresh speed test,

1 xtr i,.,,ey ui t-a above te ano-lioition lacks

merit and is hereby dismissed. Thsrs'shall, be

no craerss to costs.

/ 'W-

iP.T.THrRLj\/£NGM)AM} .x r pAThvpn
«'!ember(A) v-^..=«(huRi
31.-10-.94 . -na.rmsn

LCP


