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CENTR#L ADHINISTRATIVE TR1BUWAL
PRIWCIPAL GENCH3 kW DELHIS

Oehe 550 of 1994
with

O.A, 757 of 1994
O.h. 841 of 1994
O.A. 15310f 1994

Neu Delhi, this the 7 i/« day of October,1594
Hon'ble Shri JeP. Sharma ,Member (J)

Hon'ble Shri B,K, Singh, Member (A)

8.A.550/94

Shri Kul Bhushan Madan

s fo late M.M. Madan,

C-Z-C pOCket—“z

House No.154 Janakpuri,

New DElhi. EXLL) Applicant

By Advocate: Shri R.D. Keuwal Ramani

Vs,

1. Union of India
through Cebinet Secretariat
Raghtrapati Bhawan,
New Delhi.

2, Additional Secretary(Personnsl)
Cabinet Secretariat
Room WNo.8«8, South Block,
Neu Delhi,

3, Joint Secretary(Perscnnel)
Cabinet Secretariet
Room No .8-B, South élock,
New Dﬁlhio

4, Under Secretary(Personmel IV)
Cabinet Secretariat
Room No.8-B, South Block, :
Neuw Delhi, ess. Respondents

By Advocate: Shri M.K. Gupte

la | | seosele



1. Shri A, S, Gupta,

- 8fo Shrig B.P, Gupta,
aged about 45 ygars,
Rfo R-18, Rakshi Kunj,
New Delhi,

2, Shri R.Rj Sandal,
8/o Shri R,M, Sandal,
R/e G.,No,528, Sector-16,
Faridabad(Haryana)

'3. Shri Basudev

s8/o Shri m, ﬁam, ~ :
- Rfo C-128, Nanak Chand Basti,

Kot la Mubarakpur,

Neu Delhi,

4. Shri D.C, Ohyany,
8o Shri 8., Dhyani,
R/o BR-20/B, Shalimar Bagh,
~ Neu bglhi,

5¢ Shri Chandra Sskharan A K,
8/o Shri A.K, Ezhuthassan,
R/o “eNo 4925 ,5ector—4,
R.K, Puram,

New Delhi,

6. Shri Ramash Kumar,
s/o late Snri Cheddilal,
R/o House No,70,
Ravinder Nagar,Near Khan Market,
Neu Dglhi,

] 7« Shri VCK. Gupi&;

S/b lats Shri OePo Gupt&,
R/o l,Na.337,Sector-6,
ReKe Puram,New Delhj,

8, Shri M, Gopalakriahnan,
s/o late Shri N,.M, Suamy Naidy,
R/o 88, B.6,Sector 4,
Rohini, :
Delhi,

9. Shri Raj Narain Sharma,
8/0 late Shri Gopal Narain Sharma,
Rfo WZ 317,Naraina Village,
New Delhi,

10, Shri Rekesh Kumar,
8/o late Shri Rameswer Chander,
Rfo Ra21q,lioti Baghal,
New Delhi,

By Adwcate: Shri B.B, Ravel

Vs,

1. Union of Indja,
through the Cabinst Secretery,
Govte of Indie,
Raghtrapati Bhesvan,
New Delgi. '

I

s “pplicants
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2, The Secretary »
Ressarch and &nalysia Wing,
Cabinet Secretariat,

Govt, of Indis,
Room No.8«8B, South Block,
New Belhi.

By Advocate: Shri MK, Gupte

0.8, B41/9%

Shri Mshesh Ahluwalia,

8 /o Shri Sita Rem,

R/fo C-4-B8/219,3anakpuri,
Neuw Delhi,

By Advocate: Shri B,B, Raval

Vs,

1. Union of India
through the Cebinet Secretary,
Cebinet Secretarist,
Rashtrapati Bhaven,
Neuw Delhi,

Research and Analysis Jing,
Cabinet Secretariat,

Room No.B8-B, South Block,
New De lhi,

"By Rdvocate: Shri M.K, Gupts

L rLY "Oolﬁémléi

Shri Anjen Sain GuEta,
& fo Shri D.C, Sen Gupte,

R/o 23-F, Gasta Houssing Snciety,
Teacher’ e Colony,Block B-3,
Paschim Vihar,

New Oelhi

By Advocete: Shri 8,8, Raval

Vs .

1. Union of India
through the Cabinet Secretary,
Rashtrapati Bhawan,
New Delhi,

2, The Secretary
Research and Analysis Wing,
Cabinet Secretariat,
Govt. Qf IMia
Room No,.8-B Scuth Block,
New Delhi,

By Advocate: Shri M.K, Gupte
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sse Respondents

es e ﬁppl icant

e+s Respondents

Ty Applicaﬂt

ses e Responderts
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Since common question of fect and law
is 1nva1ved, all the cases are taken togethor and
disposed of by a comman judgament. In fact the
arguments in all these ceses were also heard
together, |

0,8,550/94 filed on 18,3.94

2. The applicant Shri Kai-ﬂhuahan Madan
vas put undsr suspension w.s,.f, 29,11,80 while
he was woicing as LJ0.C, in Cabinet Secretariat
having been arrested by the police in 8 criminal
case u/s 342, 353 and 506 IPC in FIR No,.311
dated 27,11.8p0. He was suspended alongwith

32 other employses of the Cabinst Secretariat,

This suspension order was revoksd by the order

~ deted2,3.87, mentioning the fagt thst a disciplinary

enquiry under Muyle 16 of the CCS(CCH JRules 1965
is contemplated against him, ‘fhe applicant,
therefore, was re-instated in service on 2,3.87,
The relief claimed by the @pplicart in this
application is that the applicant be granted
full pay allowances of the suspanded period

from 29,11.80 to 1,3.67, The other relief prayed
foi by the applicant for quashing of the orders
dated 28.,4.87, 25.1,88, 30,9,88 and 11/12.1.89
and order dated 7,3,94 has not been pressed,

The order dated 28,4,87 is en order passed by

the disciplinery authority in the departmental
proceedings initiated under Rule 16 of ccs(cea)
“'~Eulas on the besis of a ahargeeheet issued by

erder- dated 5.3.87, 1npasing the panaity of

Qo 5 l.'
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censure., The ordsr dated 25.1,88 is passed by ¢
disciplinery authority under FR 54(b)(1) that
the period of suspension in respact of Shri Kul
Bhushen Madan,L.0.C. from 29,11,80 to 1.3,87
will be trested as period not spent onduty and
the subsistence sllowance peid to éhti Kul
Bhushen Maden,L.0,C, during the said period will

be treated as pay and allowance for that peried,

It was further ordered thet the period of suspension
though not on duty shall count for the purposes

of (a) Earned Leave, (b) Annual incremsnts (c)
Pension and DCARG benefits., The order dated

30.9.88 and 11/12,1.89 was paégad by the higher
authorities under Ruls 27(3) and Rule 29(1)(V)

(a) of the CCS(CCA)Rules,1965 respectively,

The order dated 7.3,94 is to the affect t hat

the applicant cannot get the benefit accrued

to Shri J.M, Soni,ARDI(SAT) es @ sedusl. to the
juanmnt delivered by the CAT cannot be aute-
matically extended to him, Thus, the enly

relief in this applicstion for the payment of

pey and allowances for the suspension period

from 29,11,80 to 1.3.87 with 12% intersst on

arraars of pay.

O h, 757/94 filed on §,4,94

3. in the above application Shri A.S, Gupfa
and 9 others have jointly filed this applicatinﬁ,
aggrieved by the order dated 9,3,94 rejecting the
request fer extending the benefit accrued to J.M.
Soni as a séqucl to the judgement delivared by

the CAT in the cass filed by Shri Soni, A similar

_erder has been passed in the case of Applicant

. No.2 on the same date. A similer erdep:yas

pessad on 16,3,94 in the case of Applicant No,3.

| ssebs
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The 'ap'plicants were also anahg'tﬁ;e::i:s'affiniah N
against whom FIR uag rladged on 29.11."80 as referred
to abowe in the case of Kul Bhushan Madan in 0.,
550/94, The eapplicants ware alse likeuise auspardéd
by the erder dated 29,11,90 and that suspension srdep
was revoked en 2,3,87, #&1ll thess applicants wers
elso served with the ahargas'haef; undar Huyle 16 of

CCS (CCA)Rules ,1965 which ondadjg punishmaent of
censure on the app.licants. R similar erder was
passed in the case o~f’ aba&a epplicants disalléuing
the full pay and allowances under the period
suspension and also treating that period te be
counted to be spent an duty only for the besnefit

of leave,increments, pers ion and gratuity,

4, The reliaf claimed by the applicants is

to quash the orders of not giving benefits to the
applicants ef the judgemsnt of the case I M, Soni,
RRO(S&T) armd thet the perisc of suspens fon from
29.,11.80 to 1.3,87 be treated as pariod spsnt on
duty for =11 practical purpéses including for
the purpose of pay and al lowances followed by all
consequent ial benefits like seniority,promotion,
confirmatian, arresrs of pzy and ellowances,bonus
and any other b‘anafits alongwith 18% interest and

elso cost of this application,

0.A,841/94 £iled on 29.4,94
5. Shri Mahesh Ahluvalia,fField Assistant
(under suspension) has also the similer grievance

agsailing the order dated 146492 whare he was

"~ informed that the matter with respsct te his

represertation dated 1,6.92 is under consideration

e e
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and he will be informed of the outcome in due
course of time, His further representations to
the effect thct he may alse he given the benaefits
of the judgement of JeM. Soni Vs, UOI 0.A,866/90

was not disposed of .

6e He has also prayed for the grant of

the relis fs that the period of suspension from
29,11,80 to 1,3.87 be treated as period spent
on duty for all practical purposes including for
the purpose of pay and allowances with ell
consequentia) benefits of senierity, promotion,
conf irmat ion,crossing of E.8, and the arrears
be paid with 18% interest alonguith cost of the

applicatian,

QR 1531/94 filed on 204724

7e The applicant has assailed tine order
dated 22.7.93 informing the applicant that his
reﬁresentétion dated 21.5.93 regarding regulari-
sation of suspension period as on duty is under
donsideratibn of the authority ard the outcome
will be intimated but he has not since been
jrformed. The case of the applicant is almost
the same as the applicants of the above noted
Original Rpplications and he has alsc prayed

for the grant of the same relief i.e, the period
of suspension from 29,11.,80 to 1.3.87 be treated
as perind spent on duty for sll practical
purposes including for the purpaose of pay and
allovarces followsd by all consecuential
benefits like ssniority, promotion, confirmation
end arrears of pay be paid alonguith 18%
1ntsrast‘uith cost of the applicatian,

soeBye
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8. Notice was issyed to the resﬁondénts who S

almost filed the same réply in the first thres

Griginal Applications, Taking certain preliminary

ebjectian that the application is not maintainable

8nd is hopeless debarred by delesy and laches as “v,é ’
was filed later onw

uo11 &s by limitatfen, Similar reply/ the remaining 0,4,

9. Befere'daciding the main issus, the relevamt

facts ars that all the applicants were arreatcd by

the police on institution of a criminal case by

the Bepartmsnt itself while they ware posted om

various posts in the Cabinet Secreteriat, There

was some ﬁan-doun strite thch lead to certain ugly

incidemt: and the authorities hava,therefar% lodged

the FIR against all these applicants alenguith

certain other colleagues udrking in the Cabinet

Secretariat, That criminal case continued and the

8pplicants were put under Suspension as said above

et of. 29.11.80, Thet criminal case uwss withdraun

by the order dated 28,2,87 passed by M.M, New Delhj

end the same is quated belowse R

“The prosecution has already moved an
@pplication dated 6.,2487 for permission to
withdraw the case, The grounds on which the
withdrawal is sought are that all the accused
are gvernment servants, In order to maintain
cordial relaticna between the government
enployees and the Govermmert , the prosscution
is of the opinion that the cass mustbe witha
drawn, The accused persons have alrsady faced
a2 trial for about six years, Keeping in view
the facts and circumstances of the case and
the grounds mentioned in the application,
it appeers that it will bein the interest of
Justice to &llow the application, Accordingly
the application is ellowsd.

QS}’ ’ O..gO
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Statement of A,P.P, Shri $,5, Maya
recorded separately,

In vieuw of the statement, the accused
persons are acquitted., File be consigned
to RR.‘

After the aforessid order was passed the
competent authority by the order 2,3.87 revoked
the order of suspension dated 29,11,80 whigh

is quoted beslowle

WHEREAS an order placing under
suspension waes made by the Join Director(E)
on 29,11.80 vide Order No.$/ROMN/8D dated
29,11.80,

WHEREAS after investigation in
FIR Woe311/80 of Lodhi Colony Police
Stztion he alonguith others was prosecuted
in 2 Court of Law on criminal charges
and the Government thought it fit to
withdraw the case and the Court allowed
application for withdrawal and technically
acquitted, | '

WHEREAS it is contemplated to hold

procesdings enly undsr Rule 16 of the
CCS(CCA) Rules,1965

NJU THEREFORE , I, in exsrcise of the
pouvers conferred by clsuse (c) of sub=rule(5)
of Rule 16 of the CCS(CCA)Rules,1965 hereby
revoka the said order of suspension with
immediate effect,

sd/=
J0 INT /SECRETARY (PERS)
APPOINTING AUTHORITY ®

L os 10,
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: _ , Thereafter, ths disciplinary authority vide ﬂemo.”\
| No. 23/2/87-Pers-2 datad 5.3.87 initiated the

{ ' disciplinary proceedings under Rule 16 of the
CCS(CCA)Rules 1965, The disciplinery authority
vide order dated 28.4,87 and after considaring
the reply filed by the applicants that sincs
unconditional -apelegy was tendersd 80 it uas

inflijct _
illegal to ./. punishment after the withdrava}l

of the criminal cess and further offered une
Qualifisd apalegy praying fer the closure of the
fPile, the disciplinary authority held the chargs
éstablished against the applicants and impesed
the penalty of censure on the 8pplicants, The
diiciplinary duthority further by the ordsr
dated 25,1.88 passed the grder under FR 54(8 ).
it wes: held .- - . that the suspensien in ,‘
tﬁa case uas not unjmtifiu;lzgzzzzg the erder

under FR 54(5)(1) that the psriod of auu:ponsion

frem 29,11.50 to 143,87 will be treated as

4periad not spent in duty erd the subaitt.ncd -
@llouance paid during the said peried will be

“treated as pay and allowances fer that peried,

it vwes further erdgred that the period ef auopamzon

thowh not on duty shall count for the purpona

of (a) Earned Leave, (b) Annuel incremerts and :;
{c) pension and OCRG benefits, Thie erder has ¢

been upheld by the higher suthoritiss in appaal

b

and revision by the erders dated 30.9.88 and

11/12.1.89 respectively.

l} , R S . | ervetds
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10. It appsars that t he applicants have besn
making unsuccessful representations again end again
and one of such representations was meds by some

of the applicants after the case of J.M. Seni was
decided by the Principal Bench in 0,R.866/50 by

the order dated 22,4,92, In that gase J.iie Soni
Was also a party to the incident of 27.,11,.80
alonguith the epplicants and some other employees,
The Tribunal in that cese relying on the decision
of the Hon'ble Supreme Court in the case of

Brahma Chandra Gupta Vs, UDOI AIR 1984 S,C,380

and the Full Bench decision of CAT in the case of
S. Semson Martin Vs, UOI & Ors reported in
1990(1)ATLT (CAT) 161, gave the following directions
to the respondemts:-

" In the light of the foreqoing discuss ion,
the application is dispoesd of with the following
order and directions: '

(1) The respondents are dirscted to treat
the period of applicant's suspsnsion
from 29,11.80 to 1.3.87 as 'on duty’,
They shall pay him full pay and sllove
ances from 29,11,80 to 1.3.87. He is
also entitled to other monetary benefits
which would have accrued to a Government
servant who was not placed under

FY M e cam o
HE: Fem 105

suspems ion,

{(ii) The respondents shall tzke steps to
constitute revieuw D.F,C. to consider
the case of the applicant for crossing
the Efficiency Bar when it fell due,
Similarly, his case for further promotion
should alsc be considered by a revieu
O.P,C. The revieuw B.F,C. should a lso
take into account the order of the
Metropolitan Magistrate ScQuitting

W é_)'“ o V 000120




, the applicant in the criminel case, o
The D,P,C, also should not take into account
any remarks contained in the annual confie
dential reports of the applicant relating
to his suspension or pendency of criminal
case against him, In case, the review
B PiCs find him fit for crassing the E.B,
from tha due date, the epplicant shall be

- allowsd to cross the Efficiency Bar fom
the seid date. Similarly, if the revisu
0.PC, finds him fit for promotion he
shz11 be promoted from the dete his immediate
junior was so promoted. In that svent,
he Would alee be entitled to the arrears of
pay sl allowances, ~

(34i) The respondents shall comply with the above
directions eas expeditiously as pessible and
preferebly within a perled of four months
from the date of communication of this order.

(iv)There will be mo order as to costs,”

The respendents have d isposed of ropresentztions of

some of ;-ha ‘applicante by the order dated 7th and 15th
tiarch,1994 and other applicents uere also informed

thet theoir mstter is under consideration and after i
decision is: taken, the} will be informed., Houwever, 3
no reply was given in the case of Anjan Sen Gﬁpta
in O,A, No,1531/94 as he made the representation

in 1983,

11, The question to be decided in all these O,.As.

is whether the Gowt, servent who hed been suspended

on the initiatioh of criminal proceedings agasinst

him and the suspension order was éubeemently

revoked with specific conditlon that & minor

penalty bhargesheet shicll be issued for the seme

-

&
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misconduct, in vieu of the fact that the acquittal
by the criminal court in the sarlier instituted
criminal proceedings was tachnicel, he is entitled
to full pay anc allowsnces for the period during
which he was kept under suspension, FR 54-B lays
doun a provision for the treatment of such period
by the competent authority on the re-instetement
of a suspended employee regarding the pay and
allovances to be paid to such Govt, servant of
the period of suspension ending with re-instatement
and whether or not ths sa%g;period shzll be
treated as a period spent on duty, It further
lays down in sub-clause (3) that where the
authority competent to order reinstatement is
of the opinion that the suspemsion was uholly
unjustified, the Govt. servant shall, sub ject
to provision of sub-rule (8) be paid the full
pay and sllowances to which he would have been
entitled hsd he not been suspended. In such
a case the period of suspension shall be treated
as a period spent on duty for all purposes.

" other cases besides
In sub rule 5 of rule 54-B that in fhose cases
referred to sub rule 2 and 3, the Govt, servant
shall be paid such smount, not being the whole,
of the pasyanc asllowances to which he would have
besn entitled badhe not bsen suspended, as the
competeant authority may determine after giving
a notice te the Gowt, ssrvant of the gQuantum
propossd and after considering the representation,

if any submitted by him in that connection.

l} v , ; oo 014{




In such a cese the pariad ‘ef suspens ion aﬁail nai‘:\"'

be treated as a period spent on duty unless the campetant

authority specificallyfirects that it shall be

80 treated in any specified purposae,

12, The centention of the 1earned couﬁnl
for the applicants in all the 0.As is that
similarly situsted employees wers not grantod rt‘ha )
benefits of the ampenaian period in terms ef

~ full pay and sllovances haa filed applications
before the Principal ﬁnnch &nd they have been .
granted the reliefs sf full pay and allouaneeo\:f
the suspension pariad. These cases are R,C,
Batra V, UOI & Ors, 0.,A, No,231 9/88 dec ided on
24.12.‘93; R.R, Makhija Vs, UOI & ors. O.A.No,
2572/89 decided on 23,10492 and 3.M, Soni 0.A,
No.866/90 dacided an 22.4.92;‘ It is therefore
argued that t he applicants ,l covered by the
8bove decisicns of the Tribunal., It is further
argued thot acquittal in the criminal case would
rendar the suspemsion whally ynp. justified and
thd:t“..th‘.j Would be entitled to full pay end
allouencss, consequential benefits etece ond :also
to trectment of the seid period as on duty for
all purposes & nd that punishment of gensurs
awarded to them was illegal, The learned counabi
for the applic ants has placed reliance on thn

Full Banch decision of ‘S, Samson Martin Vs UOL &
Ors. The reliance has also been placed on th\a
case of Brahma Charﬂraﬂﬁpta Vs. UOI decided by
Hon'ble Supreme Court reported in AIR 1984

S.C. 380. It is further argued thst the spplicants

:“LL‘ : 1} ~f;j; R ORI
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% ars entitled to the benefits of the judgement
e already de livered in similar cases &nd placed
relience on the case of Devi Ram V., UNION OF
INDIA reported in 1992(2) ATC 482, decided by
the Principal Baench. Us have considered &ll
these . aspects of the matter and considered
the various judgeme nts relied by the counsel
for the applimnts, The Full Bench decisiaon
of S,5amson Martin (supra) is squarely baged
on the decision of Hon'ble Supreme Court in
the case of Brahma Chandra Gupta (supra),
. In fact the cese of Brahma Chandra Gupta
relates to an employee who was involved in a
criminal case undsr sectian 19F of the Indian
Arms Act and was cenvicted by the Lowsr Court
but the Rppellatp Court set aside tha poniviction
and acquitted him holding not guilty of the
offence with which he was chargsd, In the full
banch cagse it was held that whatever be the
circuhstancas of scQuittal, when the disciplinary
authority has chosen to suspind . on the faet
of the criminal proceedings enly and tp wait
till the end of the proceedings, it has no
discretion on matters of pay and has to abide
order of the
by the/eriminal court. There is nothing like
: honourabls acquittal in the legal framevork of

eriminal lav in foree in our country, Honourable

e

acquittal is no longer legal concapt.‘ There=-
i fore, it is not opan to the competent authority
te scan the order as to find out whether the

‘ \h 006163
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.#érseﬁtchargebhoatad Qéé hbhd&iaﬁiéy aédhittnd
or not, It has therefore been held if the
disciplinary suthority misdirects itsslf and
indulgence in the exsrcise of Finding out the
decree of culpability from the scrutiny of the
Judgemant it is necessarily prone to commit
errors. It was,therefore held when suspension
is wholly due to a criminal preceedings, the
acquittal at the end of such proceedings, uaulﬂ
render ths suspension wvholly anustifiﬂd and the
disciplinary authority does not have to 2nalyse
with the judgement of the Criminal Court to come
to its own conclusian regarding the degres. of
proof in respect of the culpability. In the
later part of the judgement, the Barmch in para

- 15 also observsd as follouss:

®Je are aware that there are certain :
cases of technical agquittal., For instance,

under $8c.320(5} of the Criminal Procedure
Code, the composition of effence done by
parties will have the effect of acguittal,
Similarly,undsr Sec.329 of the same Criminal
Procedure Code, in case of withdrawal by the
prosecution after the charge hasbeen framed,
 the accused shall be agJuitted, The aésengo
of vzlid sancticn by the competent authority
may also entail acquittal, Ewven in such
cases, regarding ths culpability of the

employae, nothing will be known to the disci-"

plinary authority with certainty, Theore-
fore whatever the circumstances of acquittal
when the disciplinary autherity hzs chosen
to suspend an the fact of the criminal pPro=-
ceedings only and to wait till the end of
the proceeding, it has no discretion on
matter of the pey and has to abids by the
verdict of the Criminal Court.®

SRR RS e L e,
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13, The Full Bench has also pleced reliance as
said above in the case of Brahma Chandra Gupta(Supra)
and the relevant portion of the ratio of the judge-
ment is in para 6 of the report at page 436

(1984) 2 SCC 433 and the same is Quoted belovie

“The appellant was & permanent UDC
who has already retired on supsrannuation
and must receive a measure of soci-economic
justice, Keeping in view the facts of the
c2se that the appellant was never hauled yg
for departmenteal enquigy(émphasis supplied),
that he was prosecuted and has been ulti-
mately acquitted, and on being acquitted he
vas reinstated end waspaid full salary for
the period commencing from his acquittal,
and further that even for the period in
question tha concérnad authority has not
hald that the suspsnsion was wholly justi-
fiad(ampEZ;;: aapﬁliad) because three-
;;:;th of the salary is ordered to be paid,
we ere of the opinion that ths approach of
the trial court wes correct and unassilable "

14, Now analysing both the authorities i.s,
the Full Bench end the case of Brahma Chandra
bupts thers is a clear distinction in the presant
c2sa, In the present cass the criminal case was
withdraun by t he prosecution on the applicant's
tendering unconditional apology and the Full Bsnch
also in para 15 gquoted above treated such a case
of technical acQuittal because the criminal court
élsc did not go into ths culpabiiity of the
applicants with respect to the allegations of
certain conduct which amouﬁﬁed to an offence
undervsection 342, 353 and 506 IPC, Further in

this case the alleged acts of the applicants were

.;19_ ' | ...18;‘
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committed with regard to the authorities whan thay™
vwere posted in Cabinet Secretariat en various
capacities, In vieou eof all thase facts and cit-r

- cumstances, thse order of revocation of ausponaion
categorically mentioned in the order dated 2.3.87
tnat an enquiry under Rule 16 of theCCS(CCﬂ)Rglea,
1965 4is contemplated inspite ef ths order of
revocatisn eof suspsnsion and reinststing the
applicants in service. Nouw the decision cited

by the lsarned counsel of J.M, Soni cam te a
corclusion only on the basis of the full bench

deoisirw end the case of Brahma Chandrs Gupta but

as indicated sbove both these cases cannot squarely
the

apply te the gase of the gpplicsnts, In/case of
JeMe Soni enly the finding has been arrived at
without giving any ratio in pare 14 stating that
“in our epinion, the acquittal in the instant
case ie not 2 technical acquittel, &s hee boen
wrongly concluded by the respondents,* There is
ne éther discussion whatscever on the provisions
of FR 54-B nor the pera 15 of the Full Bgnch
decision gquoted above has been corse idered where
in 2 case of withdrawal of presecution the Full
Bench has & lso observed that in cese of uithdrawal
of prosecution under section 321 of the Cr.F.C,

the sccused gets only technical acquittel,

15. In the other 0,4, 2572 /89 of R.R,

Makhija, the same bench came to the sems finding,

However, the provision of FR 54 sub rule 5 has bgen

referred to but it has not been anzlysed and

referring to the case of Madrzs High Court in -

seal 9.1

W
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U0l Vs, Jeyaram Damodhar Timiri 1960(1)MLI 410
and enother case decided by the Tribunal in the
case of M, Jayarsngam Vs, Senior Supdt, of Post
Offices 1988(7) ATC 676 held that the spplicent
js ent itled to full pay and 2llowances for the
suspension period, The facts of the case of
Jayerem Bamodhar Timiri as well as of M, Jaya-
rangam have not been at all touched in the
aforesaid judgement. In both these cases the
pharaseology on acquittel has been discussed
holding that there cannot bs different kinds uf’
acquittal in & criminal case. Even in the csse
of Jayaram Damodhar Timiri Medras High Court
observed that once there is an acquittal and

in the absence of any other disciplinary proe-
ceedings launghed by the Government, the plaintiff
would be entitled to continue in the employment
and he $hauld be reinstated., Thus, on ﬁhe face
of it the issue involved in both these ceses uas
regarding the neture of acquittel and the Eull
Bench decision in the czse of 9, Samson Fartin
do observe that there are technical acquittal
also in criminzl cases but the technical acquittal
is as good as hanourable acQuittel for all
purposes, This aspect will be dealt with in

the later pert of the judgement with referemnce to
the law leid doun by the Hon'ble Supreme Court,
The case of R,R, Mzkhija having been discussed,
nou we come to the case of R.,C, Batra Vs, UOI &

Ors, decided on 24.,12,93., 1In para 5 of this

\L’l ’ _ eee20s
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Judgement thé'Tribunél has taken it as & covered cese
with the decisiun of the case of 3 ofts Sani(supra) and
the Full Bench decision in the cese of S, Samson Martin g

(Supra) and passed the final orders. The next case

of Balvant Singh Solanki O A 4252/89 decided on 28.2,94,
- In this judgement after discussing the facts and

after observing in para 8 of the judgement that the
counsel Shr; PePe Khurana is unable to state why

the judgement of the cazse of 3.M, Soni cznnot be
followed and the Tribunel observing that there is no
difference betusen these 2 ceses i.e, of the applicant

and JeMe “igni gave similar directions in that case alsoc,

16, As pointed out ezrlier, the Hon ble Supraeme
- ‘Court has considered in some of the racent decisions
a8 to how the period of suspension of Govt, aervant
after his acquittal from the criminzl case, having

- been suspended eerlier, has to be treated after

- his reinstatement by the adminisirztion.

17; In the case of Mansgement of Reserve Bank

" of India sNeu Delhi Vs, Bhopal Singh Panchal decided
by Three Judges of the Hon'ble Supreme Court reported
Cin (1934)1 S.C.cC, 541, the Hon'bls Supreme Court
considerad the case of a Bank employee. The said

" Bank employee was involved in a cese under section
1f302 IPC and an his convietion by the Session Judge,
the smployee was dismissed from the aervicé. Hnuavar,
on appeat against this conviction, the High Court
allowed the appeal and ecquitted him of the offencs
giving him the benefit of doubt. The pat itioner

‘;hdid not reinstate the employee who raised an
industriel dispgta and the Central Govt, lndcngia1
Tribunal by the judgement May 19,1983 gave the

l‘ | | | t . =:..25; : %
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awerd that the dismissal was unjustified, guashed

the seme and ordered the bank to reinstate the
employse with full back wages and to allow conti-
nuity in service as if he vwas never dismissed from
servica, The Bank reinstated the employee in
service by the order dated 24.8,83 and treated.
him on duty during the perfod from April 28,1977

to August 23,1983 and paid him admissible vages

for the back period. The employee filed application
before the Labour Court under section 33-L(2) of
the Industrial Dispute Act,1947 claiming the diff.
erence in aﬁuunt paid to him as ;hbaistence allovance
during the period of suspension from Septenber 18,
1974 till the date of his dismissal i.e. April 28,
1977, He also claimed other benefits of increment
etc, whersby his pesy on reinstatement has to be
fixed taking into account the increments ezrned by
him during the period of suspension, The Labour
Court decreed the claim of the employse which wae
impugned before the Hon'ble Supreme Court., The
Hon'ble dSupreme Court framed the question for
consideration "uwhether the order of suspension is
automatically setgaside on reinstatement and |
whethar the Management cannot desl with the period
of suspension according to regulations geverning
the service conditions®, The Hgn'ble Suprems Court
considered the relevart provisions of the
regulations 39, 46 and 47 which lay down that an
employee who is arrested for an offence his pefiod

of absence from duty is to be treated as not being

YA ﬁ{ﬁ@ e S : k ‘?..;2 2.
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beyond circumstances under his contrel., In such
circumstances when he is treated as baing under
suspansion during the said period, he is sntitled

to subsistence allowance, The competent authority while
desiding. . whether an émplayae'uho is socspendad

in such circums tances is entitledto his pay and
allovances or not and te what extant,if any;and

whether the period is te be treated as en duty or

on leave, has to take inte consideration the
circumstances of each caie, 1t is only if such

ar smpleyse is acquitted ef all blame and is - .
treated by the competent authority as being on
duty during the pariod of suspaension that such
employoe‘ié entitled te full éay and allowances

" for the said period. In ether werda,regulatisns

vest . the pouer exclusively in the Bank ts treat

R A SRR R B e R e AR A ST ot

the perjod of suspansion en duty or on lsave er
etheruwise. The peower thus vested cannet be

validly, challenged., During this period the
is '
employee renders ne work, He/absent. for reasens -

- of his sun involvement in the misconduct and the
uvay ,
Bank is in ne./ respansible for keeping him auay

from his duties. The Bank therefere cannot be

- saddled with the liabi1lity te pay him as salary

and allowance fer the perisd, That will be

against ths principle eof me work, no pay and

pesitively inequitable te those who hava_to vork

and earn their pay, As it is, sven duting such

period, the employss sarns subsistence allauancé,

by virtue of the Regulatiens. ln tre circumstances,
© the Bank's pousr in that behalf is ummsséilebls.

e
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18, The regulst iens referred to above are
in - peri materia with FR 54-8 which envisages

évery eventuality for a Govt, servant under suspens fon
regarding payment of full pay end allovwances after
his exeneretian from the blame either in departmental

- @nquiry or in a criminal case,

19, The Hon'ble Supreme Court also considered
this matter in the case of Depot Manager, Andhra
Pradesh State Road Transport Corporetion,Hanumakonda
Vs, V, Venkateswaruly and Rnother reported in
Judgemsnt Today 1994(3)5,0,199, 1In thet case alse
regulstions 18,20 and 21 of the Andnrérp;adesh
State Road Transpert Corporatiaon Employees(Classi-
fication,Contrel and Rppeal)Regulations,1967 vere
considered, The question in that cass was framed
whether an empleyee of the APSRTC was kept ‘un.der
suspension pending investigation, inguiry er trial
in & criminal presecut ien, is entitled te salary
for the period of suspension after ths criminal
proceedings are terminated in his favour, The
Hon'ble Supreme Court after considering the varieus
aspacts of the matter hald that on agquittal and
reinstatement an employes does not beceme, without
any further scrutiny, entitled to the payment of
full sliary for the periad during uhich he remained
under suspension arnd that it is epen to the
compatent authority o . withhold payment of full
salary for the suspension period on justifiable
grounds. The High Court has anauerad‘the question
in favour of the employses which Hatm‘bh

" the authorities befere the Hon'ble Suprems Court.

oo 24,
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Thus, it has been held that it is epen to the competent

authority efter issuing & show cause notice in respect

of the propossd action énd considering his reply bafore
passing an order regarding tﬁa payment of full salary
for the period of suspension. Thus, the relisf

granted to the emplsyaﬂs’by.the High Court was cquashed
by the Hon'ble quiem Court.

20. The concept of the Full Banch in the
case of S, Samson Martin that thers is nothing

i
!
|
|

Homourabls acguittal cannot be accepted as & gudd
lau in view af the decision of the Hon'ble Supreme
Court in tue case of Management of Reserve Bank of
Indie,Vew Delhi (Supra)e The Han'ble Suprems Court
has held that Hiéh Court acquitted the respaondant
employees giving the bemefit of doubt, the Bank
rightly refused to resinstate him in service on the
greund that it was not a Mﬁurable schuittsl as |
recuired by Regulation 46(4) of the Reserve Bank
of India(Staff) Regulations,1948., The aferesaid
Bank employes was convicted by the Session Judge -
and was dismissed from service on account ef his
conviction, When the High Court aggquitted the

Bank employee giving the benefit of doubt, the

Bank refused to reimstate him in service on the
“grodnd that it wasnot hohourable acquittal,

Regulation 45 of the regulations in sub clause 4

provides where an employss has heen dismissed on

account of his cervictianAin pursuance of subv
»ragulation 3 of Regulation 46 and the related
~ senviction is set aside by & higher court and the
shplny@avis honourably Qgggggsgg(emph&sis,eupplied),
he will be reinstated in service. Thus, the

:;Lgiv. ; ; O ' : . eee25,
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agquittal of a Govt, servant by erimiml court
can still be seen whether it is clean acquittal
or a8 technical acquittal, The Full Bgnch in S,
Samson Martin cese had already held that when a
eriminal cass is withdraun by the prosscution

against an accused then it is technicel agQuittal, .

21, In view of ths above law laid dounvby

the Hon'ble Supreme Court there remains no doubt
that the competent authority exsrcises its pouer
under a statutory rule FR 54.8 and after giving

a show causs notice he is adihorised to pass an
order with reasoning for treating the period of
suspensign of a Govt, servant because of a criminel
case till he is reinstated on the decis ion of tho

criminal case.,

22, The Principal Bench in the case of
Ram Phal and others Vs. UOI & ﬁra. pres ided over
by Hon'ble Justice V.S, Malimath in T.990/85, in
Civil writ 522/1984 decided an ﬁérch 35,1992 |
congidered a2 similar case of regularisatisn of
period by payment of full pay and allowamces
with all sther benefits for the period under
suspension till reinstatement consequent upon
withdrawal of case against him. The Principel
Bench has considered this matter and disagreeim
with the view taken by the Delhi High Court in
the case of Kartar Singh Ve, UOI (1983) 1 ILR
466(0elhi High Court) held that withdrawal of a
criminal case en_tondoring unconditional apology

is not an exoneration from the blame ang

o"ovt'zﬁn"
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suspansion cannot be treated as unjustified féi
vhich full emoluments could be cleimed undor FRS4.B,
Though this case was decided on March 3,f992 and |
s ‘A | has alsp besn reported but it>has not bean placed
”‘fg | before ths Principal Bench while deciding 0.4,
| 866/90 by t he order dated 22,4,92, The subseguent
f | decisions in similar matters in 0,R.2572/89,0.A,
2319/88 and 0,A,252/89 were delivered on 23,10492,
24,12,93 and 28,2494 respectively., There should
have been unifbrmity of decision atleast in the
Principal Bench but the earlier decision has not
been placed or cited in any of the case relied.
by the counsel for the applicants., The facts of
Rem Phal and others case are slmost identical
with the facts of the present case. Ram Phal &
Others during the yaai 1967 was involved in &
criminal case for offence punishable under section
7 of the Lssentisl dervicee faintenance Act,
The petitioners of that case alonguith others
tendered uncopditional apolegy whersupaon the &
criminel cases launched esgainst them were with. |
dravwn in the year 1971, The competent authority
pessed the order treating the period of suspension
as on duty for the purposes of leave, pesnsion,
increment and seniority apd for the period of
suspension the emoluments would be restricted teo
the subsistence allowance end other sllowarces

admissible to them under the provision of FR 53,

o o S g

R gimiler situsted parson herter Singh filed @
writ petition before the Delki High Court and he
was grented the full relief for the suspension

period and the same was claimed by Ram Phal &

J)/ i » | ‘ 0-0270
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Others before the Tribunal as the writ petition
filed befare the Dslhi High Court in 1984 was
tramsferred to the Principal Bemch, Firstly

the Principel Bench in this case found that

there were delay and laches on the part of the
petitisners in approaching t he couré_for the

relief ard the re wes no satisfactory explanation
placed before the Bench, It was elsoc held that
cause of action cannot be deesmed to hsve sccrued

or revived to the petitioners in the writ pet it jon
by the judgement in Kartar Singh case by the

Delhi High Court, The Tritunal therefore disagreeing
with the view taken by the Delhi High Court re-
jected the writ pstition as well as T.A, after
interpretating sub clause {2) of .FR 54 as then
existed, The Full Bench decision of S, Samson
Nértin (supra) which was decided on 11.10,89 of
course was not placed before ths Principal Bench

in this reported case, However, tie fact remains
that FRS54(B) hes 8 similar provision even nguw
vhich give power to the competent authority te
consider the period of suspension under'clauee (s)
and if the suspension was totally unjustified aﬁly
in that cese the relief could be c laimed and granted
48 the claimant of the suspension period. Thg
present cese is fully covered by the decision of

Ram Phal ease,

23, The Hon'ble Supreme Court alsg cons idered
a8 similar point of reinstatement of an acquitted

employee from a2 ecriminal case in the case of

.0'00280'
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'Sagir‘ﬂhméd rabartadvin (1996)57 hfc ?8.' In that —x;
case the Govt, servant has worked over S:yaarb in

the Incometax Department, He was involvad'ih a
criminal case and was arrested on 17.4,85, éy an
ordsr dated 18.4.85 his services wers terminated,
informing the employse thet his services uaré,
terminated because of his invelvemant'in a criminal
cese and his consegquent arrest by the police.

Houever, he was acquitted in the criminel case by

the judgeme it dated 14.1,92, He came before C.R;T;

but his application was dismissed on the ground of
delay, "'« Hon'ble Supreme Court allowed the appaal ;§
setiing agside thB‘order of the Tribunal directing

the respondents teo reinstate the applicant in

service and in the_circumstanco of the case the
applicant was not granted back wages thaugh the

period of absence uas treated for the purpasen;;f
_continuity in service ss cssusl jsboursr and for

othey benefits.\

24, Having considered the legzl positien on
this aspect we find that the law laid down by the
Hon'ble Supreme Court is binding under Articl§:141
ﬁf the Constitution. Though there is a Full Boﬁch
decision on the point but that full bench decision
squarely do not apply te the‘present case for the
reasons aiready given in the earlier part of thif
order, We,therefors, de not find that this is a
case where areference is invited to a lLarger Bench,
We have alsc cons idered the esspect that aem;"ef the
amployees who claimed the benefit for the ausp;naicn

pariéd have alsoc been granted full pay and_alléwences

thowgh the judgament therefore are perincusium.
P .

b
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25. . The impugned order in the present case
dsted 25 1.88 and order of the higher authoritigs
passed in appeal and revision dated September 3p,
1988 and 11/12,1,89 have clearly taken into account
thet the criminal cesse did not run through its_
hormy] course and the case was withdraun under special
circumatances, this should not be compered with the
normal ceses of acquittzl in & eriminal case, The
applicants have not chellenged the order of punish=
mert of censure dated 28,4,87 by way of appeal
under the relevant statutory rules, That order
has become final and no judicial revisw of the order
is called for as the statutory remedy against the
said order has not been exhausted, The Appellate
Authnrity hes als considered ths order passed by
the disciplinary authority dated 25.1,88 and hes |

- given a detailed reasoning that the criminal case .
W  Was withdrawan upen the charged of ficial pending
’uncanditicnal apology. The lavisiéj:;utharity has
also considered the metter after preper application
. of mind, The disciplinary authority passed the
order dated 25,1.88 after issuing a2 notics to the
7 y officials an the proposal to limit the pericd
“}under suspension dnly to the payment of subsistence
allowance and that will be treated as pay end
8llouwance for that period, The officials had also
made representations against the same whigh wasg
duly considsred by the disciplinary ﬁythsrity,
: appellate au;:hority and the ﬂ‘evision-j;ttherity as

 said above, When an order has to be passed by the

T es

o 'adminzstrativa authority tha scope of judicial

rrevleu is nmted only to find out whether the

T
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‘proper procaedure previdédyuhder t he séétutnry ruiga
has been applied with er not, The order under
FR-54B is to be passed by tha administration in
spacial circumstances of the cass taking ‘inte
account the delingquency of the official. who

was chargesheeted either for @ criminal act or

for & service misconduct, The Tribunel cannat

sit as an appellate authority over the abovs
orders if the compliance pes sufficiently been made
of the statutory rules, This. aspect of the

matter has also hot been considered in any of

- the decisions which have been cited as exampler

in the cases of similarly situated other employees
by the various Banches of CAT, The matter has
been considered in the cese of Ram Phal{supra).

We are in full agreement with the ratio of Ram
Phal case and that elso is & nacessary fall out
from the i=tret judgement of the Hon'ble Supreme
Court in the case of Management of Ressrve Bank

of India,New Dalhi(suprz) and MPARTC (supra).

26, Etven from another angle we find that

in e recent decision of Hon'ble Supreme Court of
Nelson liotis Vs, UGl & hAnr, reported in

JT 1992(5)SC 511, Three Membér Bench of Hon‘bla
Suprems Court has held that even after acQuittal
of an employes in é criminal case the disciplinary
proceedirngs against him for the same misconduct
coﬁld be continued. It has been hgld that the
nature and scope of criminal case are different

from the departmontzl disciplinary'preceedingé.
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An erder of ecquittal cannet conclude departmental

'procaedings. In the present case the applicants

have not besn exomerated fqt the misconduct for
which they were charged in the erimina) case,

The misconduct was of a serisus nature because the
epplicants had protested in an undisciplined manner ,
8eeing to the nature of the organisation, .. certain
departmental instructions purpossly measnt- g
regulate the movement of individwels in various
branches of Headquarters,Neu Beiﬁi. In order to
preéssurise the departmental authorities to withdraw
thess instruc tions, senior officers usre urangfully
confined within the office complax beyond the
office hours and when the persuasion to stop

thejgheraa'failad,‘the police had to be celled to

secure the releasse of the senior officers. The

3pplicants were challaned under section 342/343/
506 IPC, The criminal court had not arriwad at a

-def;nxta finding regarding the non 1nyalvemant of

the applicants in that indiéciplinad incidenty,
Thus, prima-facie this is a case where tha sus~
pension was fully Justified taking into account thsg
conduct of the applicants and the manner in whigh
they resorted to undignif ied behavigur for redress
of alleged grievance 2gainst the departmenta)

instructions,

27, The impugned order passed in the caseg
needs no interference and all the Original Applications

are dismissed as devoid of merit lsaving the parties

rtp bear their own cost, A cepy of ;Léh order bg placed

in sch file; Hester /J"’C
-
. o 1 ¢,<“
(B.Ks S INGH v JeP. SHARMA
Hemba;-~(ﬂ) )‘ @Z}]C = (Helmbar(.])m )
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