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cehtral Administrative Tribunaf§
Principal Bench

OA No.1052/94
MA No.1572/94

New Delhi this the 5th Day of September, 1994.

sh. N.V. Krishnan, Vice-Chairman (A)
sh. €.J. Roy, Member (J)

Hem Chand (I.P.S.) ) S
o S/o Late sh. Prem chand, o o
o , R/o 3B/3, Jawahar Nagar, ‘

' Kanke Road, Ranchi-834008 (Bihar) ...Applicant

(By Senior Advocate Sh. 0.P. Sharma with Sh. S.S. Tewariwi?ﬂféi
Counsel) . ‘ R

versus

1. Union of India ‘through SO,
Secretary, Ministry of Home Affairs, - IR
North Block, New Delhi.

5. The Secretary, Ministry of Coal,
Shastri Bhawan, Govt. of India,
New Delhi.

3. Sh. S.K. Lal,
Secretary, Ministry of Coal,
7 Govt. of India,
Shastri Bhawan, New Delhi.

4, sh. P. Rangasami, . o
C.D.I. Central Vigilance Commission, ‘ S D
Block No.10, Jam Nagar House, G

Akbar Road, New Delhi.

5. The Central Vigilance Commissioner, : R

Bikaner House, New Delhi. ...Respondents ' ¢ %
(Sh. Altaf Ahmed, Additional Solicitor General and ,-f,
Sh. E.X. Joseph, Senior Counsel and Sh. Amresh”Mathufy;ﬁf
counsel). R

(None for other respondents) .

&
e

1. Whether Reporters of local papers may be alloﬁea to;,;i';,
see the Judgement? Jf% vl

5. To be referred to the Reporter or not? 3$

3. Whether their Lordships wish too see the fair<copy.ﬁﬁﬂ:\;_f
the Judgement? fa ; S

4. Whether it needs to be circulated to other Qénches’éflf_f :

the Tribaunal? pe kgéz/////,‘ R

(N.V. Krishnan) -
Vice-Chairman(aj}:
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Central Administrative Tribunal
Principal Bench

OA No.1052/94
MA No.1572/94

New Delhi this the 5th Day of September, 1994 .

sh. N.V. Krishnan, Vice-Chairman (A)
Sh. C.J. Roy, Member (J)

Hem Chand (I.P.S.)

S/o Late Sh. Prem Chand,

R/o 3B/3, Jawahar Nagar, ‘ _
Kanke Road, Ranchi-834008 (Bihar) ...Applicant

(By Senior Advocate Sh. 0.P. Sharma with Sh. S.S. Tewarimghliﬁé

Counsel).

Versus

1. Union of India through
Secretary, Ministry of Home Affairs,
North Block, New Delhi.

5. The Secretary, Ministry of Coal,
Shastri Bhawan, Govt. of India,
New Delhi. :

3. Sh. S.K. Lal,
Secretary, Ministry of Coal,
Govt. of India,
Shastri Bhawan, New Delhi.

4. Sh. P. Rangasami,
c.D.I. Central Vigilance Commission,
Block No.10, Jam Nagar House,

Akbar Road, New Delhi.

5. The Central Vigilance commissioner,

Bikaner House, New Delhi. ...Respcndentsl : L

(sh. Altaf Ahmed, Additional Solicitor General and .

Sh. E.X. Joseph, Senior Counsel and Sh. Amresh Mathur,-;ff}’a

counsel) .
(None for other respondents) .

ORDER
By Hon’ble Mi. N.V. Krishnan: -

The applicant, a Deputy Inspector General df}  '

Police, who belongs to the Indian Police Service cadﬁa’é§
West Bengal -~ . 1s on deputation with the Miniétryfubﬁf
Coal as Executive Director (Vigilance), central CQaLN:E

Fields Limited, Ranchi. He has challenged the memorandﬁﬁ“

dated 9.12.92 (Annexure ‘A’) of the second respondent;,.
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Ministry of Coal by which disciplinary proceedings- nove f_iéf@

peen initiated against him on the articles of Chargesh»w~‘ﬂ

enclosed with that memorandum. The applicant has <tated'

that the charges have been framed against him out 'df-f'"'r
malice, as he has incurred the wrath of the powers that 0 -
pe by the investigations conducted by him, which hasf. f;'

established misconduct on their part. He has, the:afore,”:”w"

impleaded by name, Sh. S.K. Lal, the ~Se¢retarypﬂ”

Ministry of Coal as the third respondent. However, whéhj?y

the matter came up before us for the first itime on

we noticed that : SR
23.5.94, /the main challenge is on the ground that the. -

Ministry of Coal |is incompetent to initiate theséﬂ_

proceedings in the light of the provisions contained iﬁfj

the All India Services (Discipline & Appeal) Rules, 1959“3.“:’

pecause it is contended that the Ministry of Home'Affairaf"i’“

alone has the authority to initiate such proceedings. ;He=-‘

has relied on an unreported judgement dated 8.12.93 of‘;
this Tribunal in OA-967/92 - S.P. Singh vs. Unlon of © v
India & Others. The applicant had also prayed’ for .ah;;n

interim direction to restrain the respondents from: -

proceeding further with the illegal engquiry.

2. As the memorandum of charges date d 9.12.92 vas;

being impugned in the OA, which was filed ‘onliy :bﬁg,f.‘

19.5.94, prima facie, the prayer appeared to be barred by”"
limitation. The learned counsel for the appllcant, was§“

granted permission to file a M.A. for condcnation  Qﬁ*:

delay. Only respondents 2 and 3, (i.e., Ministry of Coal‘f'

and Sh. S.K. Lal) filed a reply on 29.7.94 to Jhlcb a

rejoinder has also been filed.
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3. on 23.8.94, when the matter cane~up f-ggmijxﬁ

direction on interim relief)it was noticed from the reply;f=“¥~

of the respondents that the Hon’ble Supreme Court had

dismissed on 21.1.94 the s.L.P. filed by the applicant, - -
in another context and given a direction - to fﬁe:~'“
respondents to complete the engquiry within six months:;ﬁu;f

from the date of that order. Therefore, two preliminaryyjjf

guestions were heard viz. the condonation of delay and .

the effect of the Supreme Court’s order.

4. The learned counsel for the applicant-bcntendédg_ o
that, as a matter of fact, there is no delay in 'filiﬁqgf 5-7

this application because, the Ministry of Coal havé.z”:

appointed the Inquiry Officer only by the order datgds

9.3.94 (Annexure ‘A’). This order has been impugned. invifﬁ

this 0.A. He contends that it is this order which, by f

implication, rejects the requests made by the .applicaﬁtfﬂ

on 10.8.93 (Annexure ‘H’) to the Joint Secretary,f'-'
Ministry of Home Affairs to revoke the suspension and -ﬂ

withdraw the chargesheet. Alternatively, as ‘the. -

applicant has made the Annexure 'K’ representation daﬁed;;

10.8.93, he has 18 months’ time from that date to fileiaﬁ;'

application before the Tribunal under Section 21 of théﬁ ‘-

Administrative Tribunals Act, 1985. Even taking '*dé"

worst situation viz. that the cause of action arose ‘ion

9.12.92, the applimtion is delayed by about five mqntﬁé« e
It is submitted that the delay was not intentional~and;é$i“
an important issue-has been raised and as the 'applicéﬁév

has hopes of getting relief, this aéplication should ééﬁj

admitted after condoning the delay.
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5. Oon the contrary, the 1learned

Solictor General pointed out that, after the receipt S1 S

the chargesheet, the applicant sent a reply on 7.1.93 3037-

the Ministry of Coal (Annexure 'F’) denying the charges.

Therein, he requested that, if an enquiry is stiil;:”
proposed to be held despite his reply, an Inquiry Officérﬁ:ﬁffi
of an appropriate rank be specially appointed to‘éaye,himj;’w'
from embrassment. Having participated in | théfﬂ

disciplinary proceedings and made a request fcffi

appointing a senior officer to hold the enqguiry, thaf::i.;

applicant cannot turn round and challenge the chargesheéqf“"‘

itself on grounds of lack of jurisidiction in respondehgf'

No.2 to issue the sane. He, therefore, opposed tha:

prayer for condonation of delay.

6. There would have been some force in théf;V '

arguments of the learned counsel for the applicant if the.
H

order dated 9.3.94 appointing the Inquiry officer was the =~

only communication issued to the applicant. n tnaﬁ;

be

the request of the applicant seeking the revocation ,Off 
suspension and il» withdrawal of the nemorandum of;,f

charges. That is not so. Therefore, 9.3.94 Cahnot-‘bef5f ”

treated as the starting point for reckoning limitatiern.

7. We notice that, as a matter of fact, 1Cn« .
10.8.93 the applicant did not send an ordinaryf
representation. He actually, preferred an appeai befoﬁéQ'

the Ministry of Home Affairs by addressing it to Smj.

‘H’). In that appeal, inter alia, he has taken the pleg -

that his cadre controlling authority is the Minisfry ~of

case, it could be treated, by implication, to/a reply to

Anurag Goel, Joint Secretary in that Ministry (Annexuré‘f

i
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Homé Affairs and not the Ministry of Coal

accordance with the provisions of the All India”Sérvices=fg7i

Rules - Rules for short - and the Allocation of BpsineSSﬂl,}w

Rulés, the Ministry of Home Affairs alone is competent fog;w‘l§
take disciplinary action against him and not the;Ménistﬁ§:_ f9§
of Coal and that, therefore, the action taken By t§9131>;&
Ministry of Coal in suspending him and chargesheeting hiﬁ{ih';f

is illegal and without jurisdiction. It would 'appeatVi?f:f

that the Ministry of Home Affairs did not send, him~ﬂa:;'fff

reply directly. Instead, the applicant was informad @yf{

the Central Coal Fields Limited by their letter daté@fﬂf3;w

1.10.93 (Annexure 'M’) that they have received »a-il'

Es

communication from the Ministry of Coal in respect of

[

his appeal dated 10.8.93 and indicating that the‘Ministfy<aff |

N

the Presidential order- vide Rule 15(1) and that an
officer aggrieved by a Presidential order may Sé%ﬁ-'i'
redressal by submitting a memorial to the Presicent ‘of\f
India. The applicant was, therefore, advised to file _aii;i

memorial to the President of India, if he desired to 4o

so. The learned counsel for the applicant did not staﬁéfff¥:?

whether any memorial was submitted to the Presidentltﬁfgf

India. Apparently not, as neither a copy thereof Has: s

‘peen filed with the OA nor was it mentioned before us;i

8. Rule-16 specifies the orders against whiéh?:;
appeal lies, subject to Rule-15. A memorandum Qf chargesﬁqf
issued under Rule-8. like the Annexure ‘A’ memorandups &

dated 9.12.92 in this case, - is not subject to appeal..’

This is in addition to the fact that no aﬁpeal 1193? ' .

against an order made by the President under Rule 15(11} o

A senior officer 1like the applicant should have known

of Home Affairs has clarified that no appeal lies'agaih§ﬁ f1i';
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this. Instead, he has been prosecuting/rem which does « -

not lie. Therefore, this action of his would not‘helplin.y_{

extending the period of limitation. That apart, a replyf” ;:f
to his appeal was given to him on 1.10.93. The effecw :f

this letter on limitation will have to be considered.

9. ‘' gsection 21 of the Administrative Tribunals Act;‘;,fﬁ&
1§85 is relevant. The normal rule is that an applicatibhiﬁ‘iéﬁ
should be filed within one year from the date on ‘whibﬂ:'f{;f
the final order about which a person is aggrieved wagfﬁhhij
passed. If, however, an appeal or representation, aé"
mentioned in Section 20, has been made and jno'vrepi?“ gfif
thereto has been received within six months, then tﬁew‘foj
application can be filed within one year from the‘expifyﬁ:'?pf
of the said period of six months. The period of ai%:‘{;
months would be available only if an appeal actually liéé{n

and not otherwise. The futile .effort made. by :ﬁhé:-'
applicant in filing the appeal which does not lie Wili; Lo
not give him ahy  extension of  time in regard fdfe"
limitation. Therefore, the period between 10.8.93 ahdi £'
1.10.93 cannot be excluded from reckoning for purposes efv'x
limitation. If, in pursuance of the advice given 'bQE'L.;
Annexure ‘M’ letter dated 1.10.93, the applicant gadgii e
filed a memorial to the President of India, he could haVéT}f“j
claimed advantage of this provision. As that -has neﬁf'“'

been done, we are of the view that the period of

‘limitation would start running from the date of -~ the

impugned memorandum of charges, i.e., 9.12.92.
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10. In this view of the matter,

have been filed around the middle of December, 1963, Agﬁ:‘

it was filed on 19.5.94, it is barred by limitatidﬁﬁ

11. The question is whether the delay of about fivé5ﬁ ”“

months should be condoned. The only ground given QS“thatiﬂ

the delay was not intentional and that the applicant ha§ ;¢y

made out a good case.

12. In the normal course we would have condoned thew;V'?V

delay. There are circumstances, which, however, persuade. - *. .;

us to the contrary. It is stated in the reply of the

respondents that they have filed an application befoﬁé if”"
the Supreme Court for extending the time granted fbri “%

completing the enquiry (Annexure R-k). The appliéaﬁt hi% ﬁﬁ;f%
filed a rejoinder and he has enclosed a copy"cf thégfﬁ;fﬁ
counter-affidavit, which he has filed in the -Supre@eé7ﬂi

Court in reply to the aforesaid application; Th§ﬁ ;;fi:
counter-affidavit shows that the applicant had challehéé&f;”fﬁ”

the order of suspension before the Patna Bench of thiéf by

Tribunal on the same grounds as those on which ‘the

memorandum of charges dated 9.12.92 have been‘challengedfi;ﬁ'i

pefore us. He has stated therein as follows: =

"he has been suspended illegally: by jtﬁei@ﬁ.i

Ministry of Coal. The Ministry of Coal has no power Fp;_}

suspend an I.P.S. officer as per the All India Services '

(D&A) Rules, 1969 readwith Allocation of Businesszuleg;:“f

1961. This power 1is vested in the Ministry  of Hgmébf;_Q

Affairs."

"Original Application No.427/92 was filed in the Central Adminis-
trative Tribunal, Patna Bench, for quashing the suspension order;--v

on the grounds that it was malafide and made without jurisdiction.";;ui‘?
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In other words, it is not as if applica; e

discovered for the first time that the Ministry of cOa;;u,f‘]
did not have jurisdiction in this matter,as was sought to . k:?JJ
be made out by referring to the appeal dated 10.8.93. In fi

the circumstances, the applicant could very well nave.

challenged the memorandum of charges also within timne.

13. For these reasons, we are not inclined to

condone the delay and accordingly,the MA for condonation

of delay is dismissed.

14. We are also of the view, for the reasbﬁs,to,bé‘“')

stated shortly, that this application cannot nbé;f;fﬁy

maintained before us. This conclusion flows from @he~if;.f

crder dated 21.1.94 of the Suprene Court (Annexure R—K);':

15. In the context of this order, two questionéw' -
were discussed  at length. Firstly, whether  this . .
application should be treated as barred on the;principlg gi;Q

of constructive res-judicata. Secondly, whether, evén;f:;

T T

otherwise, this Tribunal cannct proceed with this Oé,f;xi"

considering the direction to the respordents by the "'
Supreme Court to complete +he enquiry within six mont§s f';‘
from 21.1.94. We do not find it necessary to disCuss-théd?xih

first question because in our view, in any case, thig o -,

application is not maintainable on the second ground.

17. We note that the Supreme Court has given,‘é“'

direction to the respondents to complete '"the enquifyﬁi‘-~i
within a period of six months from 21.1.94. If‘this -b$;
had been filed after the enquiry had been completed, tﬁé;rjlr

situation would, perhaps, have been different, iignOriﬁq fﬂ
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the issue of limitation for arguments sakes However, . ©. '}

this OA was filed in May, 1994 and one of the prayers ise

to quash the chargesheet. If we had quashe&‘ the |
chargesheet, nothing would have been left of the enquit§ ?
to be completed. The question is whether such an 'brdér
would be appropriate considering the order of the'Sﬁpremé

Courf .

17. In this regard the learned counsel fofv the o

applicant contended that the Supreme Court only meant tS.-;Hﬁ 3
direct that, if the chargesheet is otherwise 1eQal,~.the'7i"“‘

enquiry should be completed as directed. Therefore,‘thii?  ﬂfj

Tribunal can still consider whether the Annexure ’Aﬂ':i

memorandum of charges is illegal.

18. We are unable to agree. When the Supreme Court}’j‘x
gave that direction, there was an underlying aSSumptiQth ’i‘%

that the chargesheet was framed by a competent authoritf;.:”A

The applicant has a ground that the Ministry of Coal has

no jurisdiction. Therefore, he should have brought toig»‘:u

the notice of the Supreme Court his misgivings.inv-thiSi?

respect and sought leave to challenge the memoranaum Oﬁf‘

charges before the appropriate forum on this ggcundf?{ﬁ.«"

Admittedly, this was not done.

P .

19. In the circumstances, we feel that if we allow. . |

this OA and quash the Annexure ‘A’ memorandum of chargésbé?5=

dated 9.12.92,we would pass an order which would obstructu_‘

the implementation of the Supreme Court’s directiong.{fxiz'

This will be contrary to the provisions of Article 144 of .
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the Constitution. Therefore, we hold that thss o.A. s
not maintainable, keeping in view the order passed‘by thé_1§

Supreme Court on 21.1.94.

20. For the aforesaid reasons, we dismiss this 0.A.

o \ybt///7 :a\%y

i\/(f'i' ( a“
& ‘7}1‘7“
(c.J. 'Roy)

fSanju’

| (N.V. Rrishnan).. = i
Member (J) Vice-Chairman(A) ;0



