FALAGRIRIS TRATIVE : TRIBINAL -~ =

RINCIPAL BENCH, NEW DELHI

P

OA NO. 1426 & 1427/94

New Delhi this the 1st day of December, 1994,

Hon'bke Mr, J.P. Sharma, Member (3)
Hon'ble Mr, S,R, Adige, Member(A)

Te Shri Munlsnwer Dayal
son of Sh, Kali Charan
Resident of village and
PO KANJULA, Dist., Meerut (up)

2, Shri Kartar Singh
Son of Sh, Jiwzn Singh
R/o village & PO
Rithala, Delhi-B85

{through Sh, G.D, Gupte, advocate) eesePpplicants

Versus

1+ Government of National Capital
Territory of Delhi
through the Chief Secretary
5, Sham Nath Marg
Delhi-54,

2, The Commissioner of Police
Police Headquarters
MS0 Building, I.P. istate
New Delhi-2, '

< 3. The Addl, Commisdaner of Police(South Rance)
‘ Police Headguarters

M50 Building, IP Estate

New Oelhi-p2,

4. The Dy, Commissioner of Police,
South West District,
Vasant Vihar, New Delhd,

S« The Asstt, Commission of Police (HG=)
South West District, New Delhi.

(through Shri Vipjay Pandita, advocate) «ss. Respondents

OA No, 1426/54

1+ Sh, Przkash Chand -
R/o Rz-35, Gali No, 3, Harijan Colony, Bindapur,
P.0. Uttam Nagsr, P,S, Janakpuri, New Delhi,

2. Sh, Nawab Singh : x
R/o Village Kajrauthi, P.0. Sadabad, Distt, Meerut (WP)

ees e 2;“,;
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2,

Shri Ranbir Singh,

R/o village Lengot Gadhi,
PeOs Ranjeet Garhi, Distt, Aligarh {(U.P.)

Shri Ishwar Singh, :

R/o M=3/2, Model Town,

Bolice Colony,

Delhi = 110 009, B-plicente

Versus

Govemment of National Cepital Territory
of Oelhi Through the Chief Secret:ry,

S5y Sham Nath Marg,

Delhi = 110 054,

The Commissioner of Pclice,

Police Headquarters, Me3,0. Building,
1.PeEstate,

New Delhi - 11D 002,

The Additional Commisshener of Police,

(South Range),

Police Headguarters, M.S.0. Building, l.Re.Estate,
New Delhi = 110 002,

The Dgputy Comissioner of P.lieg,
South West District,

Vasant Vihar, ’

Neu Delhi,

-The Assistant Commissioner of ﬁolice,-

(Headquarters),
South West District, ‘
New Delhi, , Res nonde nts

JUDGEMENT (Dral)

Hon'ble Shri JePeSharma, Member (J)

Both these original applications imnvolve the same issus in

the syes of lzw end ere taken together, OA 1426/94 is treated as a

leading case,

......O..ZOQ!’
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The grisvance ef the applicents fs that ths Deputy Commissiener
of Police by the erder dated 26,8,1993 under Sectien 21 of the
Delhi Pelice Act, 1978 erdered fer initiatien ef disciplinary
departmental anquiry against the applicants sn certain alleged
misconduct detailed in the said erder. In pursuance tes that, the
applicants had been ssrwed with s summary of allegations, It
appears that simultanecusly, a criminal cese was ledged ot Pslice
Statfen, Inderpuri by F.1,R. Ne,138 dated 20th Sept, 1988 by the
Crime Branch st 11 a.,m, fer an occur;bé. betusen the night ef
A16.4.88 and upte 11 a,m, of 17th April, 1988, This FIR was lgdgud
by the Inspector, Crime Branch under Section 384/324/34 IPC. The
grisvance ef the gpplicants is that since the matter is alrcaﬁy
before the Criminal Ceurt end the trial has elready cemmenced,

the chargs is. ) ordered to bs framed by Sessiens Ceourt,Dslhi,
The spplicants Shri Prakash Chand, Head constable,; Canat.lohw;t
Singh, Const, Rambir Singh sleng with one Nawsb Singh in this
cass have been charged under the previsions ef 364/342/302/201 1pC
whils the applicants PMunishwar Dayal and Kartar Singh have besn
separately charged under Section 201/34 1PC, feor offances ef

culpable homicide net ameunting te murder,

2, The relief claimed by the applicants is that the erder dated

26th Aug, 1993 be quashed and.furthcr direction be given fo respondents
not to hold departmental snquiry against the applicants on the
allegations/charges which are subject matter of criminal prosscution,
The applicants have alse praysd fer grant of interim relisf that

the operation of the efdor datsd/éﬁth Aug, 1993 be suspended with
direction to the respondents net to hoiid departmental enquiry egainst
the applicants en t$¢ charges/allegations which are aubj-ct nattat

of a criminal court trial curing pcﬁdenCy of the 04,

3. The prayer for interim relisf wae consicered en on 19.7,98
in beth the CAs and the departmentel preoceeding was kept in gheyance

for a period of 14 days end that interim order continues today,
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4, A notice was issusd to the respondents gng they have fileg
their reply upar’toly in both Oas Opposing grant of peldef Praysd
fofy citing the facts of the case, It g stated that the ect
Committed by the -ppuc‘antc amounts to misconduct and therefors
the Deputy Commisaion of Police by the impugned order dated 26th
Aug. 1993 directed for dnitiation of departmental enquiry againat

the applicants,

S. We have heard the leamed counsels for bath parties, The
applicant’s counsel has not filed any rejoinder, The Pleadings are
taken as complete, Since this is g short matter andg both Counssls
of the parties agreasd, bnih the OAs are disposad of at the admission

.tﬂg. .

6. The contention of the lsamag Caunael for the applicant is

that the allegations againat the applicants are almost the sapme
which are subject mattar of dacision in the Criminal Court, In the
Criminal Court, charge has already been framed and triai‘ has commenced,
In case the departmental disciplinary snquiry is held before the
conclusion of the criminal cass, the witnesasss yhich ary Common to
both will depose against the applicants from the side o{’ the adminis.
~tration and nsturally would have Cross-sxamined on the truth os
their credibility, This wi}) be a sole groung to exposing the case
of the applicants much befors the criminal trial Commences for
examination of prosscution witnesses, This will be Prejudicial to

their interests and the stand to be taken in the criminal trial,

7 The lsamaed Counael for the respondsnts howsver placed
reliance on the decision of Hm'bh/Suprcn Court in the cese of
Kusheshwar Dubey vs, M/s Bharat Cocking Coal Lty & Ors 1988 4 scC
319, In the aforesaiy decision, the Hon'ble Supreme Coupt has also
considered ths other Cases and fiﬁally held that there can be no

legal bar for 8imultaneous proceed ings being taken togethey,
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8, In fact, the Hon'ble Suprems Court has left at the discre-
tion of ths Judicisl Reviewing Body to find out vhether in o
particular circumstencs eng f.ctalof the’caao, simultansous
discipllﬁary and criminal procssdings bs allowsd or nnt; It 4
observed that no straight jacket formula Can be laid down fop

all the cases, In the Case of Kusheshwar Dubey, there was alsg
departmental procesding and criminal trial, The original Court
stayed the Proceeding of departmental enquiry but the appsllate
court ravereed the orgsr and dirictfq that departmental snquiry

may procesd, The Hon'ble Suprems 5§urt howaver upheld ths decision
of the lowar Court., In the present csse, the allegations against

tha applicante are that they are mesbers of the Police Force and
they had taken away certain persons on the pratext of getting
certain work done and closettsd them in tha chagmber buhiﬁd Inderpuri
Police Station during 16,9,88/17,9, 88 night, which resulted in the
death of one Rapm Sarug, Sinultancous&y @ criminal case was ragistered
on the inwestigation of CB1, Under Rule 15{2) of Delhi Police
(Punishment & Appeay) Act, 1580, a decision has to be arrived et
whether to procsed departmentally for the misconduct end if that
misconduct amounts to gn offence in criminal law, whether criminal
prosscution has been launcheg against iuch persons, The respondents
did not take any action soon thoroaftor, andiit was only afteg the
criminal couri has framed the charge in May 1989 the Dlﬁutkaonnisainncr
of Police fssyeg order for initiating d-partnanggl lnquiry,ugainsF :
the applicants, who are already standing trisl in the ssssions
court on the same allsgations, We have gone through the summary of
8llegations ang the charge framegd agaihst the applicants in the
Criminal triaj, The charge reflscts Svery aspect of ths allegations

levelied against the applicents in the departmental enquiry,
S. Ws . therefore, considering all the aspects of. the-eese, fing

that the respondents have besn lukewarm in initiating departmentai
proceedings for o p&'riod of 4 ysars rather than soon after the ellsged

miscondyct, When the Proceedings in the Criminal case have commencad
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and are beyond ths stage of charge, the justification of |

issuing impugned order dated 26,8.93 cannot bs fair, The
applicants are under suspension and are likely to remain so

till the conclusion of criminal trial against them, The right

of the respondents is not taken sway foriinitiating departmental
enquiry and passing hecessary order in case of conviction by the
crininal‘court 8v well as in cass of acquital by the criminel
court subject to provisions of Rule 12 of Delhi Police (Punishment
& Appeal) Rulﬁ 1980, In case departmentsl enquiry procssdings

are allowed to continue and concluds and go adverss to the
interssts of the spplicants, then their subssquent scquital by

the criminal court does not compensate them for the injury they are
likely to suffer, in case adwerse order is likely to be of severe

naturs in the departmental snquiry,

10.  We are, therefors, of the view that this a fit case where
simultaneous procesdings cannot be sllowed to be drawn parti-

cularly when initiated 4 years after the allegad misconduct,

11, Both the applications are, therefore, disposed of with the

following directionss-

(a) The departmental proceedings shall remain in
sbeyance and pending till conclusion of thg
criminal trial before the Sessions Court
against'thl applicants who are under trial
accused, and shall not commencs till the
case is disposed of finglly at the Sessions
level, /

(b} Ths respondents sh;ll be free to pass any order
28 @ result of the decision 6f the Sessions Court
eithsr of scquital or of conviction, according
to tcieVant provisions in the Delhi Police

{Punishment & Appeal) Rule 198g,
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(c) Any observations made in this order will not
affect sither of the parties regarding charges
framed and summary of allegations slleged
against any of the applicants, Interim order
passed earlier may continue till the time
the criminal cesse is disposed of by the

Sessions Court,

12, Both parties are directed to bear their own costs,
Copy be placed in both filed,
i
1S, R, ADIGE) T (.P.SHERM) )
PEMBER(A) » MEFBER(J)
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