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Shri B. K. Singh,M(A)

The OA.Ne.1414/94 S.1, Reop Lb) as appliceant

and Lt. Governor of Delhi and Commissioner of Po?icet

4

and Deputy Commissigner of Pnlicé, New Delhi as
respondents, has been filed fer claiming the benefit
of judgément dated 2,3.93 anc for a diiection' to the
respondents to recken the seniority ef the applicant
from the date of his initiasl regular appeointment in
BeseFe, ice. 17,11,76 on the basis of the judgement
dzted 2.3.93, passed in Anthcny ﬁatheu's-casa

by the Principal Bench, CAT,

2. The admitted facts of the cese are that the

the applicant was appointed directly as a Sub Inspector %
in Border Security Force with effect from 17.40.78. The
appeintment“leiter and other terms and conditions are

enclosed as Annaxure'A's'B' of the papér book. In

November, 1965 on the requisition of the Delhi Pelice

authorities, the applicant aleng with other sub Inspectors

was sent cn deputatiors to Delhi Peolice. This was ir-
pursuance of a decision teken by the authorities to take

trained personnel from other Central Police orgenisations
, . >

. ghd after watching their work and performance and suitabili ty

te abserb them in the cadre of Delhi Police. This is

Annexurs 'C' of the paper book.

3.  The epplicant was permanently absorbed as Sub

" Inspecter (Executive) in Delhi Police with effect from

June 10,1968 with the stipulation that the date of

permanent absorption. Will be taken as a crutial date for
fixing up the seniority in Delhi Pelice.

Con tdsoo 3
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It has been alleged that the applicant came to know of
such an order only in 1991, ‘He filed a representation

to the Commissioner of Police on 24.12.91 fer grant of
benefit of ssven years regular service rendered by

him in BSF for fixing his ssniority in Delhi Police,

A copy of this representation is enclesed as Annexurse-*E?,
Getting no reply, & reminder was sent on 10.9.92 to
respondents. In the meantime another 8imilarly situated
Sub Inspector got the relief from the Principa) Bench,

CAT, New Delhi vide its judgement dated 2.3.93(&nnexurg-'ri),
It is sdmitted by both the parties that a Review against

the above judgement was filed in the 7 _ynal and a

S.L.P. was also fildd in the Hon 'ble supreme Court

and both .were dismissed. These are Annexures-'G'a'H!

of the paper book.

4, In the judgement and order dated 2,3,93 fntony

Mathew has been given the benefit of his éa:lier éarvice
in B3f and assigned the Seniority with effect from the
date of his substantive appointment in Bsf., Antony
Mathew was appointed in BaF gn 20.4.80 whersas the
@pplicant was appointed en Treguler basis with effect from
'19.11'79, Artony Mathew's 8eniority was reckonag frem
1984, the date_f;om.uhich he was given regul ar appointment
in BsF, Admittedly, the @pplicant is senjor tg Anteony
Matheu and he has aséerted that it would amount to
discrimination ang violatien of Article 14 & 16 of the
Lonstitution if his seniofity is reckoned from the date

ef his @bsorption, i.e. from 10th Jﬁne,iSBB.

S. OA. No.1797/93 was filed ih the Tribunal

indicating the 8nomaly in fixation of the applicent s
Senierity vises-vig Antony Mathew, Thig Tribuna)

directed the ro:pnndent;pt.~di8pe80 of the applicant’s
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representation within thres menths ffem the date of

receipt of a certified copy of the erder of the Tribunal

(Anqexurea'l7 of the paper book). The respondants
rejected the application as time-barred vide their letter
dated 8.3.94(Annexure-'J' of the paper bagok). Another
representation was filed vide Annexure-'K' fgllouwed by

reminders Annexure-'L'&'F' of the paper book,

6. It is alse admitted by both the parties that the
saniority of Antony Mathew has besn fixad between 5.l.
atter singh(No. DB-1848) and Bhim >ingh(No.D-482) by
reckoning his seniority from the date of his substantive
apreintment in BoF i.e. from 1.10.84, A copy of this
order is annexed as Annexure’N' of the paper book. )
7 It is admitted that 228 vacancies of Inspecters
are Lo be filled ub shortly, and it is also averred that
- CRs of 750 Sub Inspectorshave been ca'led for. The name of
Antony Mathey figures at sl.ne. 202A of the 1list and his
case is being considered for promotion to the post of
-InSpectgr whereas the ckim of the applicant has been
ignored and that there is no justification for ignoring >
the claim of the applicent vis-a-vis Antony Matheu and
slso that without finslising the inter-se-seniority of
the Sub Inspectors and without issuing the correct

grsdation list there is no justificetion for holding & %

DPC meeting to consider the case of the eligible candidates,

8o Under Rule 17 of the Delhi Pelice( General Londitions
of service) "Rules, seniority is the basic criteria for

premetion and unless jnter-se-seniority is determined and

Qfﬂﬂit10ﬂ”1i8t'fiﬁﬂiiaed.'hb promotion can be made. lj
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filed en 12th July, 1994 end the Tribunal considered the °

pirusal of the record shows that this applicstion was

prayer for interim relief and passed an order en 13.7.94

that one v;cancy be kept unfilled, This erder has been

continuing since then,

g, The applicant has prayed fer the grant of following

rel ijefs i

®(a) Call for the records @S sven the efficials in
files have alsg opined that @pplicant should be
given the seniority from his regul ar appointmen t
in B.a.F.

(b) Dirsct the TéSpondent te recken the applicant's
seniority w.e.f, the date of his substantive
appointment in Bgrder aecurity Force i.s, 17.11.78,
while fixing his sen1or1ty in Delhi Police by giving
him the benefit of ﬂntony Matheuw's judgement dt,
2.3.1993,

{c) Take out finaj seniority list of a1l Sup Inspectors
in Delhz Police 2s on date beFore making any
promotions,

(d) Grant a1} consaquentlal benefits flouring from

prayer (a) ang (b) to the applicent i.e. Senioritys
promotion etc,s."

10, A notice was issued to the rGSpondents whe filed
thexr reply contastlng the applicatzon and grant of reliefs
prayed For.

11, We heard the learned ceunse]} for the 8pplicant,

for Shri H. L. Jad, counse) fer the Tespondents, and perused

' the record of the case.

The main cqntention of the learnedfcounsal for the

“Pplicant ues that the #Pplicant is entitled to the benerit ur
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appointment in B3F. Once this benfit was allowed to a

jgdgemntf given by the Tribunal in the cese of Anteny -
Mathew delivered on 2.3.93 since he is similariy

situated as the applicant and that he is alse ssnior\é

to him having been appointed on 17.11.78 whereas Antony
Mathew was appointed on temporary besis in 1980, If

Antony Mathew, according to the learned counsel for the
applicant, was given seniority with effect from the date
of his confirmation in B3F i.e. 1,10.84, the applicant
should be allowed te recken his seniority with effect from
17.11.78. It has further been argued that once the
question of 72w is decided by & court -2pplying the :same
the facts of thé case, then similarly situated persons
have to be extendsd the same benefit witheout compeliing
them to come tq ﬁhe court of law., There is no denial

thst ghé applicant is senior to Antony Mathew and there

is no deniél that the judgement of the Tribunal in ;eSpeﬁt
of Antony Mathew delivered on 2.3.93 reckoned the crucial

date of his seniority from the date of his substantive

P

‘junior, senior has & better claim since he is not only

similerly situated but he is alse senior to him in the

BSF having been appeinted in 1876 Qheteas Anteny Matheuw
was appointed in 1980. The plea of the respondents that
the representation of the epplicant was time-barred and
therefore it was .'fejéctgd’ is not justified.

The ﬁfinciplesonce decided by & court ef l&w have to be

follewed by the respondents. The rejection of the

b
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24.2.93 in 04.560/52, It was further argued that these who

have not been impleaded as such and, therefore, the mandatory

representution amoubts te discrimination and thus
Article 14 & 16 of the Censtitutien are clearly

attrected in this case. It was furthsr srgued that

’ should be ] \ :
the respondénts/restrained frem filling up/finalising

the promotional vacencies of Inspectors till the inter-se-
éeniotity is decided by them, As sceinst this,the learned
counsel for the respondents argued that the epplicant

does not have =& fresh cause of action and that it is
barred under the prevision of Secticn 21 of the AT kct,1985.

The initis) applicetion mede to the respondents was alse

time-berred, It was further srgued thast the epnlicetien

is barred by res-Jjudicata since these issues vere raised
in DA, No,.1797/93 directing the respondents te dispose of

the representation,

13. It was further argued by the learned Counsez for
the rESpondent§ that Fhe benefits of the,judgement.in
,0““70/91 Antony Mathew Vs Lelhi Admiristration and Ors.
delivered en 2.3.93, is not maintéinable in'Qidu ef the

Judgement and order dated 24,2.93 of the Tribunsl in O&,

560/52 Bgchan aingh Vs UOI & Ors, wherein the Tribunel has
not permitted the epplicenrt. te procure the benefit of

judgesent given in a particular case(Kedar Nath's case)

@nd the instent case is Squarely covered by judgement dated

have teken their berth in the cadre earlier than the

absorptien of thase deputetionbts whe are necessary parties,

Qéi/ 4 Contd, .. 8
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for permanent @bsorption as Sub Inspector(Executive). It was

vr pay scale) and R.1400-2300(Revised pay scale) i.e. the pay

~applicant was allowed the pay scale of R.1640-2900. He was

provisions ef CrPC as ;nuhéi;t;;”in provise added to.
Rule § Order 1 of the CPC by Amendmant . - of 1976 wily
make this application liable for rejection. On maritsjgit
was srgued that‘en the date of joining the BSF, tha\applicant
Shri Reoplal was in the pa&y scele of R, 360-12-500-EB-15-560.
He uas appointed on substantive basis in BoF gs Sub Inspecter
in the grade with effect frem 1,10,84 vide order Ne.60011/4/
89-5taff/BSF, Gevt, of India/NHﬂ dated 25th September, 1589.
It is admitted that thére was an urgent need to fil) up the
neuly created postsin Delhi Police end that tae names ﬁf
desirous persens were sked ffom central police organisaticns

for deputatien., A&s the applicant was willing te join the

De1hi Police on deputstion, hence he wvas taken on deputastion

‘@8 Sub Inspecter with effect from 14.11,85 vide notificetion

No.25245/Estt(1V) dated 28.11,85. He was permanently

abserbed in Delhi Police -as Sub InSpectcr(Exécutive) with

effect from 10,6.88 vide notification No.F—14/127/86-P-III/

14353/Estt(lv) dated 21, 6.88 alengwith others wvho were willing

«,/

further arguéd that at the time cof hjsbdepugatioﬁ,in De1hi
?g;ice, the spplicent opted,for the pay scale_pf his parent
debartmeht'i.e. B5F, and therefere be. was: permitted to draw
that pay scele along Qith deputetion allewance, Pfior te his

deputqtion, he wes in the pay scale of Rs. 360-560(pre-revised

i
b |
:
-
*
:

scale of Sub Inspector of B3F., On his abscorptien, the

@// ' Contd...S
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kgiven the notiena} benefit from the date of his

Jjoining and he uas not allowed te dray @ny arrears
Nor wes he asked tg refund the deputation &llowance
drawn by him, It yas Further arcued that the pay

Scale of 3ub Inspecters of Delhi Pglice was higher

than that of the BoF in the pre-revisec scele and

8lsc in the revised Scale. sub Inrspecter in BSF yugs

drawing R, 360-560 in the PI€~revised scale whereas

Sub Inspector of Delti Police was in the pay sceare
of R.425.600 s8nd the Treplacement P8y sScales were .
&.1400-2306 fer BoF ayp Inspector and fs. 1640-2900
for De}h; Police oup InSpector; By implication, the

Sub Inspector of Delhi Police was graded higher than

"the Sub Inspecter of BaF, It uas furthersrgyed that

the applicant was not taken en anr analogous post gn

deputation in Dejhj Police. The inter-se-seniority
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&i;/y@pector(Exacutiva) has rightly been fixed as per

instructions of the Government of India quoted &bove. %s
regards the reliance og the learned counsel for the applicant
and the judgeeent of Antony Mathew in 0A,470/91 delivered on
2.3.93 it was submitted that the Tribunal has wrongly placed
reliance on the‘judgement of the Hon'ble Supreme Court in AIR

1587 5C 2291 between K. Madhavan end Anr, Vs, U0l & Ors while

deciding the case of Antony Matheuw. The facts and circumstances

of the case of Antony Mathew are neither identical nor similar
to the case of K. Matihavan & #nir. In the case of LBl thers
was no regular cadre of DSPs when shri 0.P. 5harma, Deputy
Commandant frbm B3F ;nd Shri K- ﬂadhavap were taken on
deputation and sngaquently they were ébsorbad and
similarly in a large number of cases of constables also
who were draQn from the verioué States like these DSPs
uere.aﬁsorbed and the Hon'ble Supreme Cour£ held that
the;rlengfh of service rendered with the states/BaF could
'not be ignorsed if equivalence had been dactlared and that
the deputationists uhéthet draun from one State or the
other or from o;e police prganisation or the other could
be treated at par and their regul ar service in the staete/
Central organisation would count for seniority purposes.

.

This is not so with the Delhi Police. The Delhi Police
has its own cadre of Sub Inspectors and makes promotion/-
direct recruitmant'to these posts and people coming on

deputation from other central police organisations will

have to reckon their senioritv from the date of thezr

e L'abaorption, i,e. balau those uho have takon barth in the cadreV




OB > o b L,
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utationinsts, AT
kﬁbﬁé It wes further subnittad thatf\

the Review Applicetion filed by the respondsnt
department agsinst the decision of Hon'ble Tribunal

in 05.470/91 was dismissed in circulatien en 30.4.93.
However, it was pointed out .thet the Tribunel gave. a
different view in 0A.No.2089/90 Baljit singh Bame} Vst

UCI & Ors.(decided on 27,11.52) OA.Ne,856,/50-Rei Singh

Dabas Vs. UOI & Ors,(deciced on 5.1.83) OA.Ne,551/53
Raj Kumar Vs, UOI & Ors.(decided en 4.11.93) which view
of the Tribunal was challenged in Hon'ble Supreme Court
by @ 3.L.P. in DK.N0.2059/90; but unfortunately the
ssid a.L.P.‘uaé dismissed vide order deted 12.5,93,
Inspite of dismissel of 3.L.P. in DA,2085/50, the
frjbunal changedithe eerlier vieu an& gave a different
judgement in these cases gn 4.11.53 which has 2180 been
challenged by the feépondent‘department through s.L.pP.
Nos.8705-10/94. The vie@ held in the varipus UAs azre
that the seniority shoule be reckoned Froﬁ the dats of

their initial appeintment to the rank of aub Inspector

(Stene) which changed later in R.&, Nosdud/93, 195/93
and 169/93 on 4.11.93 with & direction to the depasrtment
te give premotxon/senlorlty from the particular stage of
pay scale. It ugs argued théf tﬁere are conflicting
judgements and that the dismissal of the .l P.by the
Hon'ble Supreme Court does not lay douwn a prxnciple

°T & retio to be followed in other Cases. It was

- with effect from 18.11.78 but he was appointed on =

- 8ubstantive basis in that grade only uxth aff@ct ?r@@

z’ﬂtﬂo g5 1 2




Qub;iantivaly ;1&§ ofder‘ﬁ;;6ﬁdi;/;y8§;3£;ff[BSF, C;;f.’
C%\ of Ipdia/ﬂHﬂ, New Delhi dated 25th September 1989, 1t
w% N was further esrgued that the appl icant is trying to bgﬁpass

\ the limitstion with a plea tbat he ceme to know about
fixation of his seniority only in 1591, The RA znd the
5.L.P;, according to the learned counsel fer the respondents,
were dismissed in circulation. ‘The applicant and Antony |
Mathew both were appeinted in the grade on a substantive
ba§is vide orders quoted above(Annesure R-1 of the paper
book). He alse quoted judgement of Hon'ble supreme Court

in the cese of 9.2. Rathore Vs. stéte of M«.P. repcrtecd in
AI'R 1990 »C 10 end afgued that this is a highly belateév’
appliceation and that repeated representationsdo not

extand tﬁe period §F limitatioﬁ, and as such on grounds

of 1imitation alene, the‘aﬁplication is fit to be rejected.

The learned counsel for the‘reSpondents placed before us

the ordef of the competent authority regérding arriving on
deputatioﬁ of the various officers wvide ordsr datsd
29,10.86 and the nams of the applicant is at S}.no.11.' ~
The learned counsel fer ths respondents &lso quoted the
observation of the Hon'ble 3upreme Court in cass of Civil
Appeal No,3412/86 >CL 1991 p.553 Supp(2) dscided on

October 9,1990. This judgement gquotes the observation made
in direct Class-11 Engineer Officers Asseociation Vs dtate of
m.P. 1992 2 SCC 715 as follows:

®The term ‘'absorption® in service juri sprudence
with reference to @& post implies that anemployee
who has not been holding a particular post in his
' pwn right by virtue ef either recruitment eor
prombtion to that post but is holding & dlfferent
post in a different dipattuent 18 braught to that

WA,«Enntd. wj,#ﬁ




post either en deputation or by transfer and is
Subsequently absorbed in that post  thereafter he
becomes a holder of that pest in his own right and
~'lose lien of parent post.*

1t was held that the absorbees cannot be granted
benefit of entire service rendered by them in thse
parent department because this will adversely affect

the existing Sub Inspecters including those who had

already been prometed as Inspectors. The ratip laid

gre

down is.that where there / exscutive instructiens leying €own

principles of
the/ fixation of 1nter-se-3ﬂnlor1ty and thdse are

reasonable, just and'aquitable, Judiciel interferencs

is not warranted.

14, We have gone through the judgement of this
Tribunal in case of Antony Mathew Vs. Delhi Administration

& Ors and also K. Hadhévan's judgement,

15, The Hon'ble Supreme Court have been laying dewn

of
norms regard;ng fixation of senlorxty en the basis/either

statutory rules or on the basxs of varipus administrative

~instructions issyegd by thevexecutive from time to time te

supllement the rules. The Han'ble Supreme Court havs also

bean dlstznguishing the facts .f the varzous cases and

their Judicia) pronouncemanbsvary bassd oen facts and

clrcumstances of each case. It is usual feor the lowsr

courts Such @s High Courts ang Tribunals tg 8djudicate

upon such matters ef ssnxorlty/inter-

5 Of Precedents er rulings in deciding the cases to indicate”

“lZL" S Contd... 14
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that their conclusion is in accordance with the
raetio established.by the Hon'bie Supreme Court and
that there is a precedent recognised and having a

footing in the existing law., The ratio-decidendi

propounded in the verious judgements are thus qudted

to find out an answer in a particular case in terms of ’
a8 precedent or in terms of analogy. The Hon'ble Supreme
Court laid down & proposition of law in the case of

K. Madheven Us UOI & Ors(supra) and these were based

on certain metters where there was no determinate ansuar
on éccountvof indeterminancy of legal “ules on the
éubject. The question whether a rule applies or does_
not apply to some particular situationcf féct is not
the same as the question whether according to the
convention of language this is determined or left open

by the words of that rule. Ffor a leéal_System qftan'on

the basis of other resocurces decides the words asedvin

the formulation of rules which serve to determine their .
content or meening in particular cases e.g. where an
orgnaisation does not have a cadre of its own and draws -

its personnel from other organisatipns, the determination

of their ssniority must either be according to their date

of absorption or according te their confirmation in the

parent cadre or &ccording te the total length of regular
service put in by an officer in a particuler grade in )

which he was working prier to his transfer en dsputation

to another organisation.




16. In K. Madhavan & Anr Vs UOIl & Ors writ

Petition Nos.9847-48 of 19E3, 1021 of 1986, decided

on 5.10.87 (AIR 1987 Vol.74 SC 2291), it was held

by the Hon'ble oSupreme Court that retrospective
appﬁintment or promotion te a post should be given
most sparingly and on sound reasoning and foundation,

An employee may become eligible for certain post but

he caennot claim appointment to such post as & matter

In this case,

~of right./ ‘there wercthree vacancies to be filled up

by non-deputationist DaPs and not by deputationists
Qut as non-gsputationist DSPs with the requisite
period of service were not available, the vacancies
were propasea to be filled up by the deputationist

DsPs, Considering that as the vacancies were meant

for the non-deputationist D35Ps and two of such DsPs

would become eligible for promotion in Januarf and
March 1971, the Dlrector of CBI postponed the mseting
of the OPC shceduled to be held on Octeober 13,1970,
In the circumstances, there was no arbitrariness in

the decision of the Director of CBI postponing the

meeting of the DPC &as there was ample justification

for such postponement or cancelilation of the meeting.

Respondent-5 might have been eligible for being

considered for appointment to the post of S5.P. in
July 1970, but he had no right to claim such censideration

vhen the vacancies were meant for non~-deputationist DSPs,

& Caﬂtd. *e 16
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In Ju;y 1971 8lso respondent~5 ua$ not found
suitable by the DPC. It was only whan the senior™
Board found him suitable that respondent-5 was
appointed on Dctqber 28,1972 to the post of 5.P.,
CBI,  éhs the foundation of the appointmént of
respondent-5 to the post of b.P: with retrospective
effect from Octsber 21, 1971(forenoon) namely the
postponement of the meeting of the DPC in October 157
arbitrarily shaken teo a grest extent, there was no
question of any injustice having been dons go
respondent-s, There was thus no justification for
the respondent-5 to the post of 3.P. in CBI with
retrospective effect from 0;£ober 21,1871 so as £§
make him senior to the petitioners in W.P, Nos,9847-48

1563. The orders were quashed and set aside and &
writ in the nature of certioreri and .another:  writ

of mandamus was directed to be issued to Respondent 1&3

to publish a fresh seniority list showing the petitioners

as saniors to respondsnt-5,

17, Thus the facts of the case of Antony Mathew and
those of K. Madhavan & Ors are totally different. The
Hon'ble Supreme Court decried the exscutive for

giving retrospective promotion and the order was set
eside. Madhavan and other petitioners have bsen

feguiarly absorbed and their regular past service

.,ggCPﬂtd’va 7
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was counted for making them eligible as they were non-
deputationists i.e. regular incumbents of CBI &s the

promotionzl posts were meant for them and therefore

DPC was rightly postponed to be held after & few months
later when K. Madhavan and others couid become eligible

to be considered for promotional posté meant for them.

The retion of K. Madhavan's case is completely at variange
with the facts of the cases of Antony Pathew. This is mot

& precendent for the case of Antony Methew, It wil! be =

wrong analogy.

18. The Delhi Police has its ouwn estab?ished.cadre and

has its own Recruitment Rules fo; diréctrecruitment of
#51s/51s for their promotion. It is only in exigencises
of service or to meat the functionai requirements pof
emergent situations that they ask for deputation of
trained personns) from other central police prganisastigns
and after watching their work and performance and after
_Jjudging their Suitability and finding them fit, absorb
them. In such cases where an officer initially comes gn
‘deputation and is éubSequently absorbed, the normal

‘principle that the seniority shculd be counted from the

Contd, ., 18
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date of such absorption should apply. Those absorbed

LN
, G
employees cannot steal @ march over those who are

alrea;y members of the cadre earlier than their
absorption. However, there are rules in this regard
issuég by the Ministry of Personnel, Public Grievances
ana Pensions, Depaftment of DerSénﬁeI end Treairing

vide O.M. No,2007C/7/680-Estt(D) dated 25,5.86. Fara-2
ef the d.m. deals with the fate of en officer initielly
coming on ﬂeputatien and subsequently getting abscrber,.
the normal principle being thgﬁ seniority shoulc count
from the dete of 9uch‘absorption. Therg are, houwever,
cases uhera it was found that prior to cpming on
deputation @ person wee holding the same or equivalent
grade on regular basis in his parent department end
therefore it was felt that such reguler service in the
grade should alsc be taken inte account in determining
the seniority subject onlyAto the condition that &t
best, it would be only from the date of deputation to
the cadre in.which absorption is being meade. The two
principles enunciated in the O.M. dated 29.5.B6 &re

thet an officer coming initially dh depptation should

be ailoued to count his seniority from the date he

HEa o
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has béen holding the post on deput&étion or from

the date he was asppointed substatively in his parent

depertment on the same or squivelent grade. These

are the instructions which will determine the fazie

¢f the epplicant and various deputetionists who came

frem B3F te the cadre of sub Inspectcrs in Delhi Police.

It is edmitted by both the parties that these oub

Inspecters of BSF were in & louer pay
thelir pay scale wes K,3680-560 whereas
of Delhi Peolice were in the pay scale

the pre-revised pay scele and the oub

the revised pay scele of BoF were givern 1400-2300
wherees the Sub Inspectors of Delhi Police were drawing
R« 1640-2900. - Thus, it is clear that the applicant was

not in the same grede as his counterpart in the Delkhi

scale, l.e,

the oSub Inspectors

of f.425-600 in

Inspecters in

Police. He was in & lower pey scale than the direct

recruits and promcted sub Inspectors in the Delhi Police

cedre, This holds good not only for the applicant

but also for Anteny Mathew and other deputationists.

Thus in terms of the circular they cannot be squated

with the Sub Inspectors of Delhi Pelice since they

‘were not holding an equivalent post or equivalent

cﬂﬂtd;tazg N
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rade in their parent department end therefore ther%

substentive sppointment alsoc as Sub Inspector would

be in the grade of R, 380-560 and it cannot be in the
grede of é.425-600 which is the greade given to the

Sub Inspectors of Delhi Police. Thus, the date of
ebsorption of these employees in their parent cadre
will not give them any additional advantage becsause
there is «o parity in their pay scales and BaF Sub
Inspector post cannot be described as equivalent

p;;t. It is true that the applicant was absorbed in
Delhi Police with effect from 10.6.88 but wes &llowed
notional Fi*ation of pay in the renk of police sub
Inspecter of Delhi Police with effect frem.the dats

he came on cdeputation i.e, 1&.11.85>and reéQlar pay
scale of Sub Inspector only with effect from tha date A
of his ebsorption, ie. 21.6.88 which is m.154¢-2900 end
this is in conformity with the Rule 17 'of Delhi Pelice
(General Conditions of bervice)(Amendment)Rules, 1983,

Thus, by no stretch of imagination can we assign seniority
in the cadre of Delhi Pelice prior to the date of his

absorption, and thst is the reason why the respondents

~ Contd...21
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heve allowed him the benefit of notionsl pay fixation
from 14.11.85, actuasl benefit of R.1640-2900 with effect
from 21.6.66. Til) the date of absorption they were
drawing their pay scale plus deputation allowence and
all contiibutions touards'penSion, leave sa'ary etc.

were being credited to Baf,
16, In the 1ight of these mandetory rules and alsco
takino intc considerstion the OM dated 25,5.86, the only

reasanable date of counting the seniority ir the Delhi
Police would be from the date of abscrption. ué are
fortified ;n our view by the judgements of.thé Hon'ble
supreme Lourt in thé case of Ashok Guleti Vs..B.o. Ja;n
AR 198? 9.0 424 where it gas iaid down that according
tc the sccepted canons of service jurisprudence seniority
yY o of a peréon appointed must be reckoned from the date he
becomes a member of that service. The date from which
seniority is to be reckpned should be laid down by ths
rules or instructions, (&) on the basis of appointment,
(b) on the basis of confirmation, (c) on the basis of
regulerisation of service, (d) on the basis of length of
-service, or (e) on any other reasonable beasis, Whsen

~ appointments are made from more than one source, it is

Contde..zz




permissible to fix the ratio for recruitment from
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different sourchEnd rules are framed in this regﬁrd

they must be follewed strictly. The Delhi Polige

(Generzl Conditions of Service)kules hold good in tﬁis case
of the applicant. The.app?icant became a member 5; the
service only from the dete of his absorption,i.e. 21,6.88
and this date beccmes crucial to the counting of his

seniority in the cedre. In Civil Appeal No. B23/89,

CCP Ne.151/91 1(a) No.1-10-1991 in C.A. No.253/89
ayed Khalid Rijvi and Ors Ve UCI end Grs and in‘Q-P.
' No.666/91 Krishna Bahadur srivasteve Vs state ;f up &
Anr, C.h. No.4953, 4949 and 4950 of 1992 Ramesh Presasd
Jingh and Ors, tﬁg Hon 'ble Supreme Court held that
there is no right to promOtion.» There is right to be

4 o o .
consicered for promotion. lIn the_caSe of Rem Janam'Sin%g
Vs State of UP and Anr in C?ﬁ- No.354/94 from the judgement
and order dated April 28,1990 of the A1lshabad High Court
in W.P. No.7405/86 a Division Barh comprising of Hon'ble
Mr Justice K. Rameswamy and N. P. 3ingh J.J. with C.A.

355-.58/94 State of UP & Ors Vs Rajender 3ingh Malhan and

Ors C.A.No.355-59/94 decided on 21.1.94, the Hon'ble

,@k Cantd...>23
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Supreme Court held (a) that the seniority must be
reckoned from the date of entry in & particular

service. It was held that this is the safest criterion
for fixation of seniority. Any preferential treatment
should be given only in terms of stetutory rules

failing which Articls 14 & 16 of the Constitution

woulc be attracted. We are dez)ing with a case 1ike

the one the Hon'ble Supreme Court decided on 25,1.94,
Wwhen we have a lerge number of Sub Inspectors elready
working prior to the absorption cf the appliﬁant on
21.6.586 and they are regular members of the service

and those who initislly ceme on deputeztion an& absprbed
Subsequent]ly will be deemed to be its members from the
date of their absorption andithey cannot be assigned a
pl ece ‘higher particulerly when prior to their coming

to Delhi Police they’uerevin @ lcwer scale of pay than
those who are working as Sub Inspectors in Delhi Police.
They were not holding equivalent post or grade &and thay

cannot be treated at par with such regular incumbents ti1

they become regular mewber of the caedre. The applicent

and such similarly situated people will become members

Contd,..24
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of the cadre only from the date of their absorption.

_ v
In the afores;id judgement deated 25.1.94, the Hon'ble
\
Supreme Court clearly )eid down the proposition that
seniority in service has to be dtermined with

reference to the date‘of entry in the service which

will be consistent with the requirements of Article

14416 of the»Constitution. The fects are admittad that
these app)icants whc are before us were in a lower
grede of pay in BoF. 7They got the benefit of thé N
pay scale of Delhi Police only from the date of their
abserption; Only notional! pay Fixatiah wvas a'loued to
thkem from the dafe'oﬁ their joining but this cannot
confer benefit of senio;ity. The judgement of the

Hon'ble supreme Court in the eforeszid Appeals, laid .

"
L4

dowun thet if the circumstances sc reguire, a group ofA'

‘persnns can be treated a class 8eparate from the

rest for any preferentiel treatment while fixing -

their seniority. The OM of 25.5.86 and Rule 17 of
Delti Police (General Conditions of Service)Rules cen

give them benefit only from the date of absorption,

~

. . . L
Any preferentia) benefit,: according to the Hon'ble
Supreme Lourt in mattersvof seniority, must be decided

tenhd.f. 25
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on objective considerstions and by taking into accnun%”
the relevant rules and fectors which cen stand the
test of Article 14 & 16 of the Con®titution, Normally
such clessifica#;on should be by statutory rules gr
rules fremed under the provisc to Article 309, The
fer reaching implications of suck rules is thet they
purport ol eaffect the seniority of perscons who are
already meémbers of the service, For promotiora) pest

genera’ .y the rules regarding merit ancg ebility or

seniority-cun-fitness is followed in most 8ervices,

“The seniority of an employee in the tzter cése is materia?

anc relevant to Further his career prospects which cen

be affacted by fectors whick cen be held to be Ieasonable
end rationel. His,Lordship of'the Hon'ble Supreme Coprt
while delivering the judgement on 25,1.94 referred to
Direct Class-I] Enginsers Asscciation Vs stete of
Maharashtra 1960 2 oCL 715, atate of west Bengal vs
Aghornath Dey 1993(3) scc 371. It ues helg thet
preferential trestment to those who Joineg armed force-
dpring‘Chinese Kgoression in 1962, Indo-Pak War, 1965,

Indo-Pak war, 1971 were entitled to the benefit granted

tp‘thq@_uhen they were demobilised from the Short

Q_v : . Cﬂﬂtd...ZE
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Service Commission because they. had taken great risks

in joining th§ Armed Forces for the defencé of thé;cohntry
and therefore they were given the penefit of 4 to 5 ysars
of service for purposss of their seniority, this can bs
held to be justified, But His Lordship struck douwn the
preferential treatment given to persons who were
discharged from army in normal courss and a1]oued

seniority by the Hor 'ble Allshabad High Court since

'SEnior;ty cen only be assigned for some compelling
reasons which is based on reasgnableness. While deai;;g
with the;base of ;;ata of UP & Anr Vs Rajandervbingh
Melhen in the aforesaid Civil #ppeals, His Lordship
felied on the.decisiOns of the Hon'ble aupreme Court
in the case of Dhan 2ingh Vs >tste of Harjana1991 Supp.
2 oCC 1590, UOI Vs Dr 5. Krishnamurthy 1989 (4) oLC 689,
Narsndra Nath Pandey Vs >tate of up 1988 3 SCC p.527.
" In the aforesaid Civil A@peals a.L.P;:uas allowed and it
was held ‘that those gettidg advarselyAaffected when
fhere are no reasonable and compélling grounds tq

aésign seniority it was held that Allahabad High Court

was not justified in granting benefit of war service to

those who were demobilised after 1980 as a result of

(g/  Contd...27
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reservation of vacancies mads For’such officers in
1960 issued by the Government of U.P. in technical
and non-technicsl ssrvices. It yas further held that
those who ere adversely affected by such orders have
& locus-~standi since they are aggrieved parties and

they can file a 5.L.P, in the Hon'ble dupreme Court

or a Beview Petition before the High Court because

the decision of the High Court uphclding the validiﬁy
of the ;eseruation of 1980 adversely effected them

and once the,Stata Civil oservices were not impleaded
@s parties in the writ Petition filed by Ex-servicemen
segking seniority byrtéking into consideration the
service in Armed forces and the High Court deciding

in févour of Ex-servicemen.‘ it was held that gn the
facts and_circumstancgs of the case this was not
justified and the orders of thg High Court ugre sst
aside as violatiye of A;ticle 14 & 16 of the Lonstitution
andkell the judgements where the benefit was conferred
by the High Court upholding»the;validity of the

reservation of vacancies for officars demobiliswmd later

when there wers ne compelling reesons. tg confer this
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benefit were set aside by the Hon'ble Supreme .
.

Court and the right of the adversely afrected

parties to agitats the matter through a 3.L.P.

before the Hon'ble. Supreme Court was upheld,

Going through the entire judgements of the Hon'ble

Suypreme Court, one comes to the conclusion that

unless there arsz compelling reasons, one cannot be

allowed to become member of a service from a date

‘earlier than the date of his actual becoming of a

member of thet service, i.e. the date of his -

absorption.

20. In the present case, the applicant became

a regul ar member of the service only with effect from
21.6.88. 1In normel course, he is not entitled to I
claim the benefit of seniority prior to the date pf

his absorption. He will be entitlsd to seniocrity

only from the date of his absporption, i.e. 21.6.88

when he was given the regular pay scale of Rs.1640-2900
admissible to the Sub Inspectors of Delhi Police. The

judgement and order in case of Antony Mathew relying

on the judgesment of K{;;:‘nadhavan(supra) is net based
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-29-

on the fy1 analysis of facts and the norms ;tﬁff

| o

laid down by the Hon'ble Supreme Lourt in regard tg

the determination of seniority of deputationists.

Ko Madhavan's judgement is not appliéable to the
case qf the applicant or to that of Antony Matheuy,
The caese of deputationists on their absorption,
will be governed under Rule 17 of Delhi Police
(General Conditions of service)fules which governs

recruitment, promotion ancg fixation of seniority

etc. This does not confer the benefit gn the
épplicent which has been giver to Antony Mstheuw,
since the judgement in the csse of Antony Mathey
Was on wrong appreciation of Facté and alsp is not
in conformity with the va;ious judgements df the

Hon'ble suprems Court cited above, it woyuld be

difficult to treat jt as g binding precedent,

21, The interim order p&ssed by the Tribuna) may be
vacated and the Tespondents should alsg be directed
not to hold a DPC ti1] the gradation list is finajissc
after determining the inter-se-seniority of the

direct.recruitee/promotees/afficera coming on

@' - Contd...30




deputationbinitially end then getting &bsorbed

subsequently. ;

2Z. Taking & synoptic view of all ﬁhe facts

and circumstances, the precedents anqlnorms set

by the Hen'ble osupreme Court and their applicetion
to the instant case under adjudicatien, the
application fails on merit, on the grounds of
non-joinder of necessary parties anc unexplaine”

delay and laches and is dismissed, leaving the

parties to bear their own costs..

23, The ratic of tris judgement will holéd geod

in case of OA.N0.1415/94 Khereak cingh ééndhu‘Vs

UGl & Ors alsb.

(B;XK;;S{E h) - (3. P.-oharmg)
Member(#A v . Member(3J)

dbc
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