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Shri 8. K. iingh,n(l4)

The OA,N«. 14^4/94 S.I, R«op L41 as applicant
\

and Lt. Governor of Delhi and CoRimissioner of Police
\

and Deputy CoBwiissioner of Palice, New Delhi as

respondents, has been filed for claiming the benefit

of judgement dated 2.3,93 ana for a direction to the

respondents to reckon the seniority of the applicant

fpom the date of his initial regular appointment in

i.e. 17.11,76 en the basis of tde judgement

dated 2.3.93, passed in ^nthcny datheu's case

by the Principal Bench, CAT.

2. The admitted facts of the case are that the

the applicant was appointed directly as a Sub Inspector

in Border Security Force with effect froni 17,10-78. The

appointment letter and other terms and conditions are

enclosed as Annexure 'i'8 * of the paper book. In

November,19®5 on the requisition of the Delhi Police

authorities, the applicsnt^along with other oub Inspectors

uas sent cn deputation to Delhi Police. This uas in

pursuance of a decision tcik.en by the authorities to take

trained personnel from other Central Police organisations
V

und after uatching their work and performance and suitabill ty

to absorb them in the cadre of Delhi Police. This is

4fk>nexure of the paper tfook.

3. The applicant uas permanently absorbed as bub

Inspector (Executive) in Delhi Police uith effect from

June 10,1988 uith the stipulation that the date of

permanent absorption will be taken as a crucial date for

fixing up the seniority in Delhi Police.

Contd,..3
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It has been alleged that the applicant came to know cf
such an order only in 1991. He filed a representation

to the Commissioner of Police on 24.12.91 for grant of
benefit of seven years regular service rendered by
him in B3F for fixing his seniority in Delhi Police,

^ copy of this representation is enclosed as Anhexura-
Getting no reply, a reminder was sent on 10,9,92 to

respondents. In the meantime another similarly situated

Sub Inspector got the relief from the Principal Bench,
CAT, New Delhi vide its judgement dated 2, 3, 93(Annexur8- *F')

It is admitted by both the parties that a Review against

the above judgement was filed in the T ,unal and a

^.L.P. was also fildd in the Hon'ble supreme Court

and both were dismissed. These are Annexures-'G *

of the paper book.

4,

Rathew

ISSWISI®"

In the judgement and order dated 2.3.93 dntonr
hea bean given the benefit of his earlier service

in 8dF end eesigned the eeniority with effect frc. the
date of his substantive eppoint.ent in Bar. *„tony
B.theu uae appointed in BeF 20.4,80 uherees the
applicant was appointed en regular basis with effect froo
19.11.76. dntony Betheu'a seniority use reckoned fre.
1984 the date fro. uhich he use given regular eppointoent
in 80F. hdoittedly. the eppiioent ie senior to -^tony
dtheu end he has eeeerted th.t it u„u,d ...unt to

dtecrroination «,d viol.tion of drtlcle U4„ .y
-titution if hie eenierity ie reckoned fro. the date

" i.e. jun.,1988.
S. 04. 1.0. 1797/93 use fil.d in the Tribunal
indicating the enooely in fi,etion of the .pplie^fe
.eniority vie...vi. dntony Bethew. Thi. Tribun.l
directad the raapoj,dents tm disooaa «f

, ^ flispoaa of the
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representation uithin three months ffem the date of

receipt of a certified copy of the order of the Tribunal

(Annexure-•! * oT the paper book). The respondents
\

rejected the application as time-barred vide their letter

dated 8. 3.94( Annexure-' of the paper book). Mother

representation uas filed vide Annaxure-*K* followed by

reminders ^nexure-'L *4 *f"* of the paper book.

6. It is also admitted by both the parties that the

seniority of ''Antony Ratheu has been fixed between i.I.

Attar iingh(No. 0-1848) and Bhim ^ingh(No.0-482) by

reckoning his seniority from the date of his substantive

appoJ-itroent in Bi»F i.e. from 1.10.84, ^ copy of this

order is annexed as %inexure'N* of the paper book. )

It is admitted that 228 vacancies of Inspectors

are to be filled up shortly, and it is also averred that

CRs of 750 ^ub Inspectorshave been caMed for. The name of

Antony figures at si.no. 202A of the list and his

case is being considered for promotion to the post of

Inspector whereas the cfeim of the applicant has been

ignored and that there is no justification for ignoring

the claim of the applicant vis-a-vis Antony Wathew and

also that without finalising the inter-se-seniority of

the 5ub Inspectors and without issuing the correct

grsdation list there is no justification for holding a

OPC meeting to consider the case of the eligible ctfididates.

8. Under Rule 17 of the Delhi PoliceitJenerai Comiitiena

of Service) Rules, seniority is the basic criteria for

promotion and unless inter-se-seniority is determined and

gradation list firialisod, no promotion can be made. A

(j{ CcMntd«.,5
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ptryaal ®f the record shoya that thia application was i^
filed on 12th 3uly,1994 and the Tribunal considered the

prayer for interim relief and passed an order on 13.7.94

that one vacancy be kept unfilled. This order has been

continuing since then,

9. Ths applicant has prayed for the grant of following
rel iefs

"(a) Call for the records as ouen the efficiala In
files have also opined that applicant should be
giuan the seniority fro. his regular appointee, t
in B .. d a F a

(b) Direct the respondent to reckon the applicant's
seniority u.e.f. the date of his substantiue
appointeent in Border security force i.e. 17.11.78,
while fixing his seniarity in Delhi Police by gLino
hi. the benefit of Mtony Mathew's iudge.ent dt.
• • wo I y y 3 0

(=) Take out final seniority list of al, Sub Inspectors
in Delhi Polico es on date before making any
promotions,

(d) Grant all consequential benefits flouring fro.

^ riotico yss xssuBri 4-k.wissued to the respondents who fiiep
their reply contesting the annt* a.-ng the appiic.tr.n and grant of raliefs
prayed for,

, I-n.d c.uns.1 for tba apoiicant.
"» "ear. Chibbar and tha learn.fcael shri Bi.al R.y J.d
for Bhri H, t, Dad.counael for the

=1 for the respondent., and peruaodthe recerd of the ceae.

^ The ..in contention Of the learned ocuns.l for the

•' ^ ^ _ S
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judgeawnt given by the Tribunal in the case of Anteny

flathew delivered on 2.3,93 since he is similarly

situated as the applicant and that he is also senior^

to him having been appointed on 17.11.78 whereas Antony

Platheu was appointed on temporary basis in 1980. If

Antony l^atbeu, according to the learned counsel for the

applicant, was given seniority with effect from the date

of his confirmation^ in BiF i.e. 1,10.84, the applicant

should be allowed to reckon his seniority with effect from

17,11.78, It has further been argued that once the

question of 3.sw is decided by a court applying the same

the facts of the case, then similarly situated persons

have to be extended the same benefit without compelling

them to come to the court of law. There is no denial

that the applicant is senior to Antony Plathew »id there

is no denial that the judgement of the Tribunal in respect

of Antony flathew delivered on 2,3.93 reckoned the crucial

date orf? his seniority from the date of his substantive

appointment in Bif. Once this benfit was allowed to a

junior, senior has a better claim since he is not only

similarly situated but he is else senior to him in the

BSF having be«n appointed in 1976 whereas Antony ttathew

was appointed in 1980. The plea of the respondents that

the representation of the applicant was time-barred and

therefore it was rejected, i® not justified.

The principl® once decided by a court of law have to be

followed by the respondents. The rejection of the

Contd... T

V

. 3.



1 representation amouits te discrivination and thus \¥>
Article 14 A 16 of the Constitution ara clearly

attracted in this case* It was further argued that
shou7d be

the responddnt&Zrestrained fr»» filling up/finalising

the proiriotional vacancies of Inspectors till the inter-se-

seniority is decided by them* As ageinst this,the learned

counsel for the respondents argued tt-fat the applicant

does not havt a fresh cause of action and that it is

barred under the provision of Section 21 of the AT Act,1985.

The initial application made to the respondents was also

time-barred. It was further argued that the eppi icatier.

is barred by res-J^«iioata since these issues were raised

in DA. No. 1797/93 directing the respondents te dispose of

the representation,

13, It was further argued by the learned counsel for

the respondents that the benefits of the judgement in

CA.470/91 Antony Kathew Ws Delhi Adrainistrstion and Ors*

delivered on 2.3,93, is not Biaintainable in viiw tf the

judgement and order dated 24,2.93 of the Tribunal in 0«.

560/92 Bachsrt isingh Vs DDI 4 Ors, wherein the Tribunal has

not permitted the applic§Pt t© procure the benefit of
'

judgeaent given in a particular casB(Kedar Nath'a case)

and the instant case is squarely covered by judgement dated

24.2.93 in 0A.560/S2, It was furtJher argued that those who

have taken their berth in the cadre earlier than the

absorptien of these deputetion^ts who ere necessary parties,
haye not b.en i.plaade<i as such an., thererore, the .andatory

Contd,•• 8A-



, proi/lslons .f CrPC » enuncietep in proviso sddop to

Rulo 9 Ordor 1 of the CPC by doendoent .of 1976 oin

make this application liable for rejection. On merita.Xt
vaa erBoed that on the date of joining the Bbf, the'applicant
Shrj Rooplal uas in the pay scale of Rs.3E0.12.5DD-EB.15.S60.
He oes appointed on substantive basis in Buf as Sub, Inspector

in the grade with effect fr©» 1,10,84 vide order N», 60011/4/

89-bt8ff/Bi>F, Govt. of Indie/MHA dated 25th September, 1989.

It is admitted that ttifere was an urgent need to fill up the

newly created postsin Delhi Police and that tbe names of

desirous persons wer^ u^ked from central police organisations

for deputation. As the applicant was willing to join the

Delhi Police on deputation, hence he was taken on deputation

as Sub Inspector with effect from 14.11.85 vide notification

No.25245/£stt(I k/) dated 26.11,85. He was permanently

absorbed in Delhi Pol ice as 5ub Inap6ctor(£*6cutive) with

effect from 10.6.88 vide notification No, F-14/127/86-P-.II 1/

14353/£stt(IW) dated 21,6,88 alengwith others who were willing

for permanent absorption as bub Inspect©r(£xecutive). It was

further argued that at the time of bis deputation.in Delhi

Ppjice, the fppliceat opted,for the pay scale of his parent

department i.e. BbF, and therefore pe wasipermitted to draw

that p«y scale along with deputation allowance. Prior to his

deputation, he was in the pay scale of fe. 360-560(pr#-re vised

pay scale) and fi5.1400-2300(8evised pay scale) i.e. the pay

scale of Sub Inspector of 8SF, On his absorption, the

applicant was allowed the pay scale of ib.1640-2900. He was

Contd.••9
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given the netienel benefit free the bate of hie
joining end he ua. not allooeb to draw, arre.ra
nor oea he aahad to refonb the depotetion a„ooanoe
draw, b, hi„. u waa farther ergoed that the pa^
0"le of dob Inapectora of to,hi P.,ipa oas higher
than that of the BoF in the nr«-in the pre-revised scale and

eleo in the reVieed acale. oob Inepectcr in Bdf oas

ing fe,3e0-560 in the pre-reaiaed acale ehereaa
3ub Inspector ©f Delhi PrTirc

«• wiiii rCilce Lies i r, fhttin tne pay scale

of fe.a26-600 end the replacernent pay acelaa w,era ,

ffee 1400-2300 for BoF ji k tInspector and fe.1660-2900
Delhi Police iub Inspector fi •spector. By implication, the

iub Inspector ©f Delhi Pon,..b
"eihi Police was graded hisher than

the iub Inspector ©f BoF. it . . .
-®Vft^rthereroued thatthe applicant was not taken ©n ar anai

on «n analogous post en
deputation in Delhi Police. The inter sa . •

incer-se-seniorityor tha applicant w,aa fi,eb in tha ranK of dub Inapector
(E«cutiue) uith affact free the date of hia pereenent
absorption i.e. uith affeot fr.„ 10.6.66 aide order
dated 21.7.69 in accordance with the Gm

" the Government ©fInbla-e inatruotion iaaued aid, e
. , , "" '"o-J0070/7/eo-£att(0)

training «eant f,r the post of duh Iof dub Inapector(£,eoutiv.)
sno after oo.pletion of initial trelnino h
,• training he uea deputedfor trainang(A-e Cif, r v. .wo Coure«) .pent for tha „„a. . .
, post of Sub-
lnapeot,r(£,BOutiuej. It ie th. .«»»r.re oontenoeb that
tha ..„i,rity .r the app,io„t ,

PPi cent in the renk .f dub
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jy3pector(£xecutiv8) has rightly been fixed as per
instructions of the Government of India quoted above,

regards the reliance of the learned counsel for the applicant

and the judgeoent of Antony Mathew in OA. 470/91 delivered on

2,3«93 it was submitted that the Tribunal has wrongly placed

reliance on the judgement of the Hon'ble bupreme Court in AIR

1987 2291 between K. Pladhavan and Anr. Us.UOI &Qrs while

deciding the case of Antony fiathew. The facts and circumstances

of the case of Antony Wathew are neither identical nor similar

to the case of K. fladhavan & the case of CBI there

was no regular cadre of DSPs when ohri O.P. Sharma, Deputy
o r j K. Hadhavan were taken onCommandant from BoF and ^hri

deputation and subsequently they were absorbed and

similarly in a large number of cases of constables also

who were drawn from the various States like these DSPs

were absorbed and the Hon'ble Supreme Court held that

their length of service rendered with the atetes/BoF could

not bo isnored if equivalence had been declared and that

the deputatloniats uhether drawn from one state or the

other or from one police organisation or the other could

be treated at par and their regular service in the state/

Central organisation would count for seniority purposes.

This is not so with the Delhi Police. The Delhi Police

has its own cadre of Sub Inspectors and makes promotion/

direct recruitmant to these posts and people coming on

deputation from other central police organisations will

have to reckon their seniority from the date of their
sbeorptlon, i.e. below those who have taken berth in the cadre

.arlier -to absorption of deputstloni.t. and tTie foriber will
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r«,k ..Bior V tft« I It w„ r.u"rth.t .ub.ltfd th.t

the Review Rpplicetion filed by the respondent

departeent against the decision of Hon'ble Tribunal

in OA.470/91 was dismissed in circulation en 30.4.93.

However, it was pointed out that the Tribunal gave a

different view in OA.No.2089/90 Baljit ^ingh Baroel Vs.

LiOI &Ors.(decided on 27.11.92) OA.No.e56/90-Rai Singh

Dabas Vs. UOI &Ors,(decided en 5.1.93) OA.Nc.591/93

Raj Kumar Us. UOI 4 Ors.(decided en 4.11.93) which view

of the Tribunal was challenged in Hon'ble Supreme Court

by a o.L»P. in OA.No.2069/90, but unfortunately the

said ci.L.P. was dismissed vide order dated 12.6.93.

Insplte or dismi.so! of o.L.P. i„ Ok,20e9/9D. the

Tribunal changBd tha oarlior vi.u and gaae a dlPforent
juclgen.ent in thesa cases on 4.11.63 which has also been
challenged by the respondent Ospartment through s.L.P.

Nos.e705.1D/94. The wieu held in the uarious 0«s are
that the seniority should be reckoned rro,„ the date of
their initi.l eppolnt«nt to the rank of dub Inspector

(sten.) which ohsnged later in h.A. Nos.104/93, 195/93
Nhd 169/93 on 4. ,1.93 with e dir.ction to the d.psrt.ont
to 9iee pr..,tion/s6niority fro. the particular stag, of
P'y ecal.. It was arguod that thsra ara conflicting
judge^ntsand that the dis.issa, of th. s.L.P.by the
Non-ble dupreoe Court does not ley doun . pri„cip,.

a retio to be followed inuiiowea in other cases. It was

further argued that the aoDlicanf 4 • ^applicant joined as Sub Inspector
. -Ith effect fro. ,6.,1.7e but he wee opppipp..

NuNdtanUve be.ie in that gr.d. .„iy .i^p
T. 10.54, th. dot. Which l,.th,w wd. .pp.^^.

- Contd**. 1 2



substantiyely vide order Ne.60011/4/89-St8ff/8bF, Covt.

of India/MHAy Neu Delhi dated 25th September 1989. It

was further argued that the applicant is trying to b^^^pass

the limitation with a plea tb^t he came to know about

fixation of his seniority only in 1991, The R4 g^d the

5.L,P., according to the learned counsel for the respondents,

were dismissed in circulation. The applicant and Antony

flathew both were appointed in the grade on a substantive

basis vide orders quoted above(Annexure R-1 of the paper

book). He also quoted judgement of Hon'ble oupreme Court

in the case of s.s* fiathore Ws. otfete of fi»P. reported in

AIR 1990 ^C 10 and argued that this is a highly belated

application and that repeated representations do not

extend the period of limitation, and as such on grounds

0f limitation alone, the application is fit to be rejected.

The learned counsel for the respondents placed before us

the order of the competent authority regarding arriving on

deputation of the various officers vide order dated

29.10.86 and the name of the applicant is at si.no.11.

The learned counsel for the respondents also quoted the

observation of the Hon'ble Supreme Court in case of Civil

Appeal No,3412/86 ^CC 1991 p.553 Supp(2) decided on

October 9,1990. This judgement quotes the observation made

in direct Class-II Engineer Officers Association Ws otate of

n.Pi 1992 2 sCC 715 as follows;

•The term 'absorption* in service jurisprudence
with reference to a post implies that anemployee
who has not been holding a particular post in his
own right by virtue of either recruitment or
proflibtion to that post but is holding o different
post in a different ddportment is brought to thatartment is brought to that ^

Ix 1 Cpn td^ 3 -1
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^

po»t 0lth8r «n deputation ©r by transfer and is
Subsequently absorbed in that post thereafter he
becomes a holder of that post in his own right and
lose lien of parent post,"

It was held that the absorbees cannot be granted

benefit of entire service rendered by them in the

parent department because this will adversely affect

the existing bub Inspectors including those who had

already been promoted as Inspectors. The ratio laid

eredour is,that where there / executive instruction. laying <oyn
principles of

the/ fixation of inter-se-ssniority and these are

reasonable, just and equitable, judicial interference

is not warranted.

U. have gon. through the judBBment of this

Tribunal in o.se of Antony risthew Us. Do,hi Administration
i Ors and also K. fladhavan*. judgement.

IS. The Hon'ble Supremo Court have been laying doun
norma regarding fixation .f seniority .n tho basis/either
.tatutory rula. or on the baai. .f variou. administrative
inotruotions i.oued by tha .x.cutiv. from time to time t.
.upllament the rule.. The H.n.ble Supreme Court have .,.0
been di.tinguiehing the facts .f the various cases end
their judicial pronouncement, vary based on facts end
circ«.ste„c.e of each case. It is usual f.r the lower
dourt. ewch a. High Courts end Trib.eie to edjudiceto
upon Such matters ©f sanir»T>i4- /a ..

senrorrty/inter-ee.seniority on the basi
df precadonta or rulings in decidino th=

oeciding the cases to indicate

Contd.14
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to another organisation.
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that their conclusion is in accordance with the

ratio established.by the Hon'ble Supreme Court and

that there is a precedent recognised and having a

footing in the existing law. The ratio-decidendi

propounded in the various judgements are thus quoted

to find out an answer in a particular case in terms of

a precedent or in terms of analogy. The Hon'ble oupreme

Court laid down a proposition of law in the case of

K. Madhavan Us UOI &OrsCsupra) and these were based

on certain matters where there was no determinate answer

on account of indeterminancy of legal ules on the

Subject. The question whether a rule applies or does

not apply to some particular situation of fact is not

the Same as the question whether according to the

convention of language this is determined pr left open
i

by the words of that rule. For a legal system often on

the basis of other resources decides the words used in

the formulation of rules which serve to determine their ^

content or meaning in particular cases e.g. where an

orgnaisation does not have a cadre of its own and draws ^

its personnel from other organisations, the determination

of their seniority must either be according to their date

of absorption or according to their confirmation in the

parent cadre .or according te the total length of regular

service put in by an officer in a particular grade in

which he was working prior to his transfer on deputation

Co ^ d » • «15
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16. In K. Medhavan 4 ^nr Vs UOI 4 Ora Writ

Petitien Nos.9847-48 of 19.83, 1021 of 198^ decided

on 9.10.87 (MR 1987 Uol.74 dC 2291), it was held

by the Hon'ble Supreme Court that retrospective

appointment or promotion to a post should be given

most Sparingly and on sound reasoning and foundation,

An employee may become eligible for certain post but

he cannot claim appointment to such post as a matter

In this case,
of right.£ there ue ra three vacancies to be filled up

by non-deputationist DSPs and not by dsputationists

but as non-deputationist DSPs with the requisite

period of service were not available, the vacancies

were proposed to be filled up by the deputationist

OSPs. Considering that as the vacancies were meant

for the non-deputationist DSPs and two of such DsPs

would become eligible for promotion in January and

March 1971, the Director of CBI postponed the meeting

of the OPC shoedule d to be held on October 13, 1970.

In the circumstences, there was no arbitrariness in

the decision of the Director of CBI postponing the

meeting of the DPC as there was ample justification

for such postponement or cancellation of the meeting.

Respondent-S might have bee" eligible for being

considered for appointment to the post of b.P. in

July 1970, but he had no right to claim such consideration

uh.n th. wacancies were meant for non-deput.tioniat OSPs.

Contd.••16I
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In Duly 1971 also respondent-5 was not found

suitable by the DPC. It was only when the senior^

Board found him suitable that rekpondent-5 was

appointed on October 28,1972 to the post of B.P.,

C8I. the foundation of the appointment of

respondent-5 to the post of b.P. with retrospective

effect from October 21, 197Uforenoon) namely the

postponement of the meeting of the OPC in October 1970

arbitrarily shaken to a great extent, there was no

question of any injustice having been done to

respondent-5. There was thus no justification for

the respondent-5 to the post of o.P, in C8I with

retrospective effect from October 21,1971 so as to

make him senior to the petitioners in y.P, Nos.9647-48

1983. The orders were quashed and set aside and a

writ in the nature of certiorari and ^another; writ

of mandamus was directed to be issued to Respondent 1&2
- ^

to publish a fresh seniority list showing the petitioners

as seniors to respondant-5.

17, Thus the facts of the case of Antony Mathew and

those of K, Madhavan 4 Drs are totally different. The

Hon'ble bupreme Court decried the executive for

giving retrospective promotion and the order was set

aside, fladhavan and other petitioners have been

regularly absorbed and their regular past service

- ,,,.:.Cphtd.•
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was counted for making them eligible as they were non-

deputationists i.e. regular incumbents of CBI as the

promotional posts uere meant for them and therefore

DPC was rightly postponed to be held after a few months

later when K» Pladhavan and others could become eligible

to be considered for promotional posts meant for them.

The ration of K. fladhavan's case is completely at variance

with the f acts of the case of Antony flathew. This is no t

6 precendent for the case of Antony flethew. 11 will be a

wrong analogy.

IB, The Delhi Pol ice has its own established cadre and

has its own Recruitment Rules for direct recruitment of

ASIs/BIs for their promotion. It is only in exigencies

of service or to meet the functional requirements of

emergent situations that they ask for deputation of

trained personnel from other central police organisations

and after watching their work and performance and after

judging their suitability and finding them fit, absorb

them. In such cases where an officer initially comes an

deputation and is subsequently absorbed, the normal

principle that the seniority should be counted from the

a Contd,18
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date of Such absorption should apply. Those absorbed

\ ..

employees cannot steal a march over those who are

already members of the cadre earlier than their

absorption. However, there are rules in this regard

issued by the Ministry of Personnel, Public Grievances

and Pensions, Department of Personnel end Training

vide O.M. No.2007C/7/60-£stt( 0) dated 25.5.86, Par&-2

of the O.M. deals with the fete of an officer initially

coming on deputation and subsequently getting absorbed,

the normal principle being that seniority shoulc' count

from the date of such absorption. There are, however,

cases where it was found thai prior to coming on

deputation a person was holding the same or equivalent

grade on regular basis in his parent department and

therefore it was felt that such regulsr service in the

I
grade should also be taken into account in determining

the seniority subject only to the condition that at

best, it would be only from the date of deputation to

the cadre in which absorption is being made. The two

principles enunciated in the O.M. dated 29.5*86 are

that an officer coming initially on deputation should

be allowed to count his seniority from the date h®

Contd...19 . 'I
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has been holding the post on deputetion or frow

the date he was appointed substatively in his parent

depertment on the seme or equivalent grade. These

are the instructions which will detertnine the fate

of the applicant and various deputationists who came

from to the cadre of ^ub Inspectors in Delhi Po'ice

It is edmitied by both the parties that these .sub

Inspectors of BiF were in a lower pay scales i.e.

their pay scale was fe. 360-560 whereas the Inspectcrs

of Delhi Police were in the pay scale of fe. 425-600 in

the pre-revised pay scale and the oub Inspectors in

the revised pay scele of BaF were given 1400-2300

wherees the iub Inspectcrs of Delhi Police were drawing

fe, 1640-2900. Thus, it is clear that the applicant was

not in the seme grade as his counterpart in the Delhi

Police, He was in a lower pay scale than the direct J

>

recruits and promoted ^ub Inspectors in the Delhi Police

cadre. This holds good not only for the applicant
s

but also for Antony Mathew and other deputationists. 1
-.i

Thus in terms of the circular they cannot be equated |

with the Sub Inspectors of Delhi Police since they

were not holding an equivalent post or equivalent

• • • •
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grade in their parent department and therefore theii;.

substantive appointment also as 5ub Inspector would

be in the grade of Rs. 380-560 and it cannot be in th•le

grade of Re. 425-600 which is the grade given to the

Sub Inspectors of Delhi Police. Thus, the date of

absorption of these employees in their parent cadre

will not give them any additional advantage because

there is >ic? parity in their pay scales and aub

Inspector post cannot be described as equivalent

post. It is true that the applicant was absorbed in

Delhi Police with effect from 10.6.68 but was allowed

notional fixation of pay in the rank of police bub

Inspector of Delhi Pol ice with effect from the date

he came on deputation i.e. 14.11.85 and regular pay

scale of bub Inspector only with effect from the date |

of his absorption, ie. 21.6.88 which is fe.1640-2900 and

this is in conformity with the Rule 17 of Delhi Police

(General Conditions of bervice)(Amendment)Rules, 1983.

Thus, by no stretch of imagination can we assign seniority

in the cadre of Itelhi Pel ice prior to the date of his

absorption, and that is the reason why the respondents

Contd,..21
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heve alloued him the benefit of notionsl pay fixation

froiJ' 14.11.85, actual benefit of Rs. 164D-2900 with effect

from 21.6.88. Til] the date of absorption they were

drawing their pay scale plus deputation allowance and

all conttibutions towards pension, leave salary etc.

were being credited to BaF.

19. In the light of these fnandatory rules and also

taking into consideration the 01*1 dated 29, 5.86, the only

reasonable date of counting the seniority in the Delhi

Police would be from the date of absorption. We ere

fortified in our view by the judgements of the Hon'ble

^supreme Court in the case of Ashok Guleti Us. B.o. Dain

1987 3.C. 424 where it was laid down that according

to the accepted canons of service jurisprudence seniority

of a person appointed must be reckoned from the date he

becomes a member of that service. The date from which

seniority is to be reckpned should be laid down by the

rules or instructions, (a) on the basis of appointment,

(b) on the basis of confirmation^ (c) on the basis of

regularisation of service, (d) on the basis of length of

service, or (e) on any other reasonable basis, ypen

appointments are made from more than one source, it is

Cofitd..»22
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permissible to fix the ratio for recruitment from

different sources and rules are framed in this regard
\

they must be followed strictly. The Delhi Police

(General Conditions of service)Ffules hold good in this case

of the applicant. The applicant became a member of the

service only from the date of his absorption,i,e, 21,6,88

and this date becomes crucial to the counting of his

seniority in the cadre. In Civil Appeal No. 823/89,

/ A.

CCP No.191/91 l(a} No.1-10-1991 in C,A. Nb,293/89

ayed Khalid Rijvi and Ors Ws UDI and Qrs and in W.P,

No,668/91 Krishna Bahadur orivastava Ws otate of UP i

Anr, C,A, No,4953, 4949 and 4950 of 1992 Ramesh Prasad

Bingh end Ors, the Hon 'ble Bupreme Court held that

there is no right to promotion. There is right to be

considered for promotion. In the case of Ram Danam Bin^f^

Us Btate of UP and Anr in C,A, No,354/94 from the judgement

and order dated April 25,1990 of the Anahabad High Court

in U.Po No,7409/86 a Division Berh comprising of Hon*ble

Wi' Justice K, Ramasuamy and N, P» Bingh J,3« with C,A,

355-59/94 State of UP & Ors Us Rajender Singh Walhan and

Ors C.A.No,355-59/94 decided on 21.1,94, the Hon'ble

Con td«••23
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Supreme Court held (a) that the seniority must be

reckoned from the date of entry in a particular

service. It was held that this is the safest criterion

for fixation of seniority. Any preferential treatment

should be given only in terms of statutory rules

failing which Article ^^ ^ 16 of the Constitution

would be attracted. We are dealing with a case like

the one the Hon'ble Supreme Court decided on 25,1.94.

I When we have e large number of Sub Inspectors already

working prior to the absorption o f the applicant on

21.6.86 and they are regular members of the service

and those who initially came on deputation and absorbed

subsequently will be deemed to be its members from the

date of their absorption and they cannot be assigned a

piece higher particularly when prior to their coming

to Delhi Police they were in a lower scale of pay than

those who are working as Sub Inspectors in Delhi Police.

They were not holding equivalent post or grade and thay

cannot be treated at par with such regular incumbents till

they become regular member of the cadre. The applicant

and such similarly situated people will become members

V Contd.,.24
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of the cadre only from the date of their absorption-.

In the aforesgid judgement dated 25. 1.94, the Hon'bie
•i

iiupreme Court clearly laid down the proposition that

seniority in service has to be dtermined with

!

reference to the date of entry in the service which

will be consistent with the requirements of Article

14416 of the Constitution, The facts are admitted that

these applicants who are before us were in a lower

grade of pay in BaF. They got the benefit of the

pay scale of Delhi Police only from the date of, their

absorption. Only notional pay fixation was allowed to

them from the date of their joining but this cannot

confer benefit of seniority. The judgement of the

Hon'ble aupreme Court in the aforesaid Appeals, laid ,

*
^ •

down that if the circumstances so require, a group ofA,*

persons can be treated a class sepsrete from the

pest for any preferential treatment while fixing

their seniority. The OW of 29.5.86 and Rule 17 of

Delhi Police (General Conditions of Service)Rules can

give them benefit only from the date of absorption.

Any preferential bp^nffit,^ according to the Hon'ble

Suorem Court in matters of seniority^ muftt be decided

Contd«*»25
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on objective considerations and by taking into account

'• fetors uhioh cen stsnd the

test of Article 14 4 16 of the Con»titution. Koreally

such clessification should be by statutory rules or

rules framed under the proeiso to Article 30S. The

far reaching implications of such rules is that they

purport ot affect the seniority of persons uho are

already members of the seruice. For promotional pest

9«nera:.y the rules regarding merit and ability or

seniority-cum-fitness is followed in most services.
The seniority of en employee in the later case is material

and relevant to further his Psreer prospects uhlch can

be affected by fadtors which can be held tn ho
® J ° to be reasonable

and rational. His Lordship of the Hnr'hio s
P or one Hon b?e iJupreme Court

^ delivering the judgement on 25.1.S4 referred to
Direct Ciaes.n Fngineere Aesccietior v. state of

-.Shorneth Oey 1953(3) 6CC 371. It .as helo that

preferential treatment to those uho Joined armed force-

during ChiOese Aggression in t non in 1962, Indo-Pak yar,l965,

Thdo-pp. uer.1971 uere entitled to the benefit granted

tc.them uhen they uere demoblUeed fr„, the Short

— , Contd,.,26
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^aervice Cotnmlasion because they had taken great risks

in joining the Armed Forces for the defence of the^country

and therefore they were giwen the benefit of 4 to 5 years

of service for purposes of their seniority, this can ba

ht^ld to be justified. But His Lordship struck down the

preferential treatment given to persons uho were

discharged from army in normal course and allowed

• t 1 4-Kc> Hon'ble Allahabad High Court sinesseniority by the

seniority can only be assigned for some compelling

reasons which is based on reasonableness. While dealing

with the case of dtata of UP & Anr Vs Rajander iingh

flelhan in the aforesaid Civil Appeals, His Lordship

relied on the decisions of the Hon'ble supreme Court

in the case of Dhan oingh Us btate of Haryena 1991 ^upp.

2 iCC 1990, UOI Us Or Krishnamurthy 1989 (4) ^CC 689,

Narandra Nath Pandey Us :>tata of UP 1988 3^CC p.527.

In the sforesaid Civil Appeals o.t.P. use alloued and it

vas held that those getting aduetsely affected e,hen

there are no reaeonebla end compelling grounds to

assign seniority it yss held that Allehabad High Court

uas not justified in granting benefit of war ssruice to

those uho uere demobilised after 1980 a. a result of

Centd.*•27
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reservation of vacancies made for such officers in

1960 issued by the Gova^rnmant of U.P, in technical

and non-technical services. It was further held that

those who are adversely affected by such orders have

a locus-standi since they are aggrieved parties and

they can file a i.L.P. in the hon'bje supreme Court

or a Beview Petition before the High Court because

the decision of the High Court upholding the validity

of the reservation of 1960 adversely effected them

and once the state Civil services were not impleadsd

as parties in the yrit Petition filed by Ex-servicemen

aaeking seniority by taking into consideration the

service in ^rmed Forces and the High Court deciding

in favour of Ex-servicemen. It was held that on the

facts and circumstances of the case this was not

justified and the orders of the High Court were sst

aside as violatiye of Article U 4 15 of the Constitution

and all the judgeaents where the benefit was conferred

by the High Court upholding the validity of the

reservation of vacancies for officers demobilis^id later

when there were no compelling reasons- to confer this

Contd. ,^ 28
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benefit ii;ere set aside by the Hon'ble buprewe _

Court and the right of the adversely affected

parties to agitate the matter through a i.L.P.

before the Hon'ble. supreme Court was upheld.

Going through the entire judgements of the Hon*ble

Sppreme Court, one comas to the conclusion that

unless there are compelling reasons, one cannot be

allowed to become member of a service from a date

earlier than the date of his actual becoming of a

member of that service, i.e. t!« date of his

absorption,

20, In the present case, the applicant became

a regular member of the service only with effect from

21*6»B6, In normal course, he is not entitled to
• •

claim the benefit of seniority prior to the date of

his absorption. He will be entitled to seniority

only from the date of his absorption, i,e, 21,6.88

when he was given the regular pay seals of Rs, 1640-290 0

admissible to the bub Inspectors of Delhi Police. The

judgement and order in case of Antony Matheu relying

on the judgeif^nt of K» fladhauan(supra) is not based

Contd,,*29
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?<: ^ '/ -on the fun analysis of facts and the norms

^ Hon'ble Supreme Court in regard to
the determination of seniority of deputationists.

K. fladhavan's judgement is not applicable to the

case of the applicant or to that of #»ntony Fietheu»

The case of deputationists on their absorption,

win be governed under Rule 17 of Delhi Police

(General Conditions of ^ervics)Ruies which governs

^ recruitment, promotion and fixation of seniority

etc. This doss not confer the benefit on the

applicant which has been giuen to hntony Mathew.

Pihce the judgement in the case of hntony Matheo

was on wrong appreciation of facts end also is not

in conformity with the various judgements of the

•'* Hon'ble oupreme Court cited above, it would be
difficult to treat it as a binding precedent.

21. The interim order passed by the Tribunal may be

vacated and the raspondanta shpwld also ba directed

not to hold a OPC tin the gradation list is finalised

after determining the intar-aa-saniority of the

"'̂ '•" '̂•••/Promotees/officers coming on

Contd.,,30
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deputation initially and then getting ebsorbed

subsequentl y

22» Taking a synoptic view oT all the facts

an d circumstances, the precedents and norms set

by the Hon'ble Supreme Court and their application

to the instant case under adjudicati©*^» the

application fails on merit, on the grounds of

non-joinder of necessary parties and unexpleinp'

delay and laches and is dismissed, leaving the

parties to bear their own costs.

23. The ratio of this judgement will hold good

in case of OA.No, 1415/94 Kharak isingh jandhu Vs

DCI & Qrs also.
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