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JUDGEMENT

Shri Be Ko 3Singh,M(#)

The ﬁk.Na.141i/94 S.1. Reop Lal as applicant
and Lt. Geverngr of Delhi and Commissioner of Pelice
and Ueputy Commissioner of Pelice, New Delhi as
respondents, has been filed fer Claiming the benefit
of Jjudgement dated 2.3.93 anc for a directien to the
r,séongents to recken the seniority ef the’applicant
from the date of his initial regular appeintment in
BoaeFe, ice. 17,111,768 on the basis of the judgsment
dated 2.3.93, passed in Antheny Mathew's case

by the Principal Bench, CAT,

2. The admitted facts of the caese are that the

the gpplicant was appointed directly as a Sub Inspector

in Border Jecurity Force with affect from 17,70.78, The
appeintment leiter @nd ether terms and conditions are
enclosed as Annexure'A’'sa'B! of the paper book. In
Nevember, 1985 on the requisition of the Derhi Police

authorities, the applicant’aleng with other sub Ipspectors

was sent en deputation to Delhi Police, This was in
pursuance of a decisien teken by the authoritises to take
trained personnel Prom other LCentral Police orgenisations

gnd after watching their work and performance and Suyitabil ty
to absorb them in the cadre of De1hi Police. This is

Annexure 'C' of the paper book.

3. The applicant was permanently absorbed as Sub
Inspecter (Executive) in Delhi Police with effect from

June 10,1988 with the Stipulation that the dats of

permanent absorption will be taken as a crutial date for

fixing up the seniority in Delhi Pelice.
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such an order only in 1991, He filed a representation

to the Commissioner of Police on 24.12.91 for grant of
benefit of seven years regular service rendered by

him in BSF fgr fixing his Seniority in Delhi Police,

A copy of this Tepresentation is enclesed as Annexure-'€*,
Getting ng reply, a remindsr was sent on 10.9,92 tg
tespondsnts, In the meantime another 8imilarly situatsg
Sub Ihspector got the relief from the Principal Bench,

CAT, New Delhi vide jits judgement dated 2.3,93(ﬁnnexura-'f*}‘ i
It is admitted by both the partiss that a Review against

the above judgemént wvas filed in the Tribunal ang a

9+L.P. was alsp fileg in the Hen'ble Jupreme Cpurt

énd both uwere dismissed. These ars Annexures. 1G4 1H!

of the paper book,

4, In the Judgement and grder dated 2.3,93 Hntony

Mathew has been given the benefit of his sarlier Service
in B3F ang assigned the Seniority with effect from the

date of his substantiye appointment in B5F, Antony

@pplicant was appointed gn Tegular basis with effect from
19.11,78. Antony Mathew's Seniority was reckoned frem
1984, the date from which he was given regul ar @ppointment
in 85F, ﬁdmittedly, the applicant jg sSenior te Antony
Mathew and he has asssrteg that it woulg amount to
discéiminatian and vio)atien ¢f Article 14 & 16 of the

Lonstitutien if his Seniority is reckened from the date

of his absorption, i.e. from 10th Junas, 1988,

5, 0A. No,1797/93 was Filed in the Tribynay

indicating thse 8nomaly in fixation of the applicant's
Seniority viseca.vis Antony Mathew, Thisg Tribunal

dirscted the TéSpondents te dispgse of the applicant's

i)
; g Cﬂn té. ,',:" 4




N W _ o 'v.,;??ﬁéél.‘

representation within three menths ffem the date of

receipt of a certified copy of the‘arder of the Tribunal

(Annexure-'1' of the paper book). The respondents
fejected the application as time-barred vide their letter
dated 8.3.94(Annexure-*3" of the paper baok). Another
repressntation was fijed vide Annexure-'K* fgollguad by

reminders Annexure-'L'&'F*' of the paper book,

6. It is alse admitted by both the parties that the

seniority of Antony Mathew has besn fixad betwsen 5.1,
Atter singh{No. D-1848) and Bhim 9ingh(Ne.D-482) by
reckening his seniority from the date of his Substantive
appointment in BSF ji,e. from 1.10.84, A copy of this

order is annexed as Aanexure 'N' of the paper book,

7. It is admitted that 228 vacancies of Inspecters

ar2 Lo be filied up. . shortly, and it jis alse averred that
CRs of 750 Sub Inspectorshave bean called for. The name of
Antony Mathey figures at si,no, 202A of the 1ist angd his
case is being considered for promotion te the post of
Inspector wheress the chim of the applicant has been
ignored and that there is ng Justification for ignoring

the claim of the applicant viSea-vis Antony Mathew and

81so that without finalising the inter-sa-seniority cf

the Sub Inspectors and without issuing the correct
gradation 1ist there is ng Justification for holding & &
OPL meeting to Consider the case of the eligible candidates,
e Under Rule 17 of the Delhi Policsi General Conditigns
of servics) ‘Emles, seniority is the basje criteria for
premetion and unless inter-se—senierity is éetermined and

gradation list finalised, no Promotion can be made., 4

;R ; Contd, ., 5
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perusal of the record shows that this application was
filed on 12th July,1994 and the Tribunal considered the

prayer for interiﬁ relief and passed an order en 13,7.94

that an; vacancy be kept unfilled, This erder has been
continuing since then,
9. The applicant has prayed fer the grant gf fellewing

rel iefs i«

®*(a) Call for the records as even the efficials in
files have also opinad<that applicant should be
given the seniority from his regular appointmen t
in B.3.F.

(b) Dirsct the T@Spondent te recken the applicant's
seniority w.e.f, the date of his substantivs
appointment in Bprder Jsecurity Force i.s. 17.11,78,
while fixing his Senierity in Delhi Police by giving
him the benefit of Antony Mathew's judgement dt.
2.3.1993, |

(e) Take out finay seniority 1ist of all Sub Inspecters

in Delhi Police as on date before making any

promotions,
(d) Grant a13 consequential bensfits flouring from

prayer (a) and (b) to the applicant i.e. seniority,
‘promotion etc,s "
10. A notice was issyed to the respondents whe filed

their repiy contesting the applicatien and grant of relisfs

prayed for,

11, We heard the learned ceunsel for the applicant
Mrs Nepra Chibber and the learned/counse] shri Bimal Rey Jed .

fer Shri H. L, Jad,counsel for the respondents, andg perused

the record of the case,

12. The main contention of the learned'counsel for the

applicantwﬁsthatthm 8pplicant ;s entitled te the benéfit~ef
A ‘
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judgement given by ths Tribunal in the case of Anteny
Mathew delivered on 2.3.93 since he is Similarly
situated as the @pplicant and that he is alssp senior
to him having been appointed on 17.11.7 whereas Antony
Mathew was appointed on temporary basis in 1980, If
Antony Mathew, a@ccording to the learnsd counssl for the
applicant, was given seniority with effect from the date

of his confirmation im BSF ji.e. 1.10.84, the applicant

should be allowed te recken his seniority with effect from
17.11.78. It has further been argued that gnce the

question of law is decided by a court ‘applying the sams

the facts of the case, then Similarly situatsd persons
have to be extended £he Same benefit withgut compe ) ling
them te come to the court of law. There is no denial
that the applicant is ssniqr to Antony Mathew and there
is no denial that the Judgement of the Tribunal in respsct
of é4ntony Mathsy delivered on 2,3.93 reckeoned the crucial
date of his Seniority from the date oef his substantive
appointment in BSF, Opce this benfit was allowed te a
junior, senior has a better claim since he jis net only
similarly sityated but he is aise Senior to him in the
BSF having been appeinted in 197g Qhereas Anteny Matheuy
Was appointed in 1980. The plea of the responden ts that
the representatign of the applicant was tims-barreg and
therefore it was rejected, is not justified,

The principls once decided by & court of lav have teg be

Follewed by the respondents, The rejection of the

p
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representstion amounts teg discrimination and thys
Article 14 & 16 of the Constitution are clearly

attracted in this case. It uas further asrgued that

should be
the respondents/restrained frem filling up/finalising

the promoticnal vacencies of Inspecters till the inter-se-
senjerity is decided by them. A&s against this,thaklsarnes
counse! for the IeSpondents argued that the applicent
dves net have g fresh cause of actien and that it is

berred under the prevision of Sectipopm 21 of the AT Act,19g5.

The initiay @pplication made to the respondents was slag

I

time-berred, It was further argued that the espplication
is berred by reg-judicata sinpce these issues were reaised
in QA No,1797/93 directing the TeSpondents te dispose of

the representation,

13, It was further érgued by the learned counse! for
the respondents that the benefits of the judgement in

UK. 470/91 Anteny Mathew Vs Ueihi Administration ang Ors.
delivered gn 2¢3.93, is pot maintainable jin vidw af the
Judgement ah@ order dated 24,2,97% of the Tribuna) in Ox,
560/92 Bachan 2ingh Vs UOI & Qpg, wherein the ?;ibug&i has
not permitted the applic#Pt te procure the benefit o

judgeasmnt given in a particul ar case (Kedar Nath'g case)

24,2,93 ip 04, 560/52, 1t was Furtther argueg that thegse whg
have taken their berth jin the cadre earlier than thre
absorptien of these deputatignsts whe are necesaary»pﬁrties,

have pg¢ been impleaded a8 such and,thera?cre, the Randatory

mn
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provisions ef CrPC as enunciated in previse added tg
Kule § Order 1 of thé CPC by Amendment of 1976 win
make this application liable for rejecticn. On merits, it
was srgued that en the date of Jeining the BSF, the applicant
shri Reoplal was in the Pay sScale of R, 380=12~500-EB-15.560.
He wes appointsd on substantive basis in ByF as Sub Inspecter

in the grede with effect frem 1.10. 84 vide grder Ne.60011/4/

8S~5taff/BSF, Gevt., of Indié/mﬂﬁ dated 25th 5eptamber,1989.
It is admitted that there was an urgent need tg filY up the
newly created postsin Delhi Pelice and that tae names of
desjirous persons were asked Ffam central police organisatisns
for deputstien. #4s the applicant uwas willing te join the
Dethi Police an deputation, hence he was taken on deputstion
a8 Sub Inspecter with effect from 14,11.85 vide notification
Nq,ZSZAS/Estt(IV) dated 28.11,85, He was permanent)y
abserbed in Dslhi Pplice as Sub Inspecter(Executive) with
effect from 10,6,88 vide notification No.F-14/127/86-P-111/
14353/Estt(1V) dated 21.6.88 aslongwith cthers who were willing
For permanent abscrption as Sub Inspecter(Exscutive). It yas
further argued that at the time of his deputation in Be1hi
Folice, the epplicent opted,for the pay scale ©f his parent
department i, e. BaF, and therefers he was permitted te draw
that pay scele along with deputation allguance, Prior te his
deputqtion, he was in the pay scale of Rs. 360-560(pre~revised
pay scale) ang s+ 1400-2300(Revised pay scale) i.e. the pay
scalg of Sub Inspector of BSF. Om his absorptien, the

applicant was allowed the pay scale of B+ 1640-2900, He yas

f/.
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given the notienal benefit from the date of his

joining and he was not allowed te drav any arrears
nor wes he asked to refund the deputation zllowance
drawn by him, It was further argued that the pay
scale  of Sub Inspecters of Delhi Pelice was higher

than that of the B3F in the pre-revised scale and

alse in the ieViSEG scale. Sub Irspector in BSF uas

drauiné Rs, 380~560 in the pre-revised scale whereas
Ssub Inspector of Delhi Police wes in the pay scale

of Rs.425.600 8nd the replacement pay scales were. .
R« 1400~2300 far BOSF sub Inspector and fs.1640-2900
for Uelhi Police Sub Inspector. By implication, the

Sub Inspector of Delhi Police was graded higher than

"the Sub Inspecter of BsF, It was furtherargued that

‘the applicant was not taken on an analogous post en

deputation in Delhi Police. The inter-se-seniority

of the applicant wes fixed in the rank of Sub Inspector
(Executive) with effect frem the date of his germanent
absorption i.e, with sffect frem 10,6.88 vide order
dated 21.,7.8%9 in accordance with the Goverpment gf
India's instruction‘issued vide letter Nm.20070/7/80-Estt(5}
aated 29,5.86. After abserption he alenyg with other
similarlysituated GEputaﬁionists were sent fer initiasl
training meant for the post of Sub Insaectar(ﬁxecutive)
and after completion of initial training he was deputed
for training(Ak,B,C4D Course) mesnt for the post of 3Jub-
Inspector(Executive). It is iherefore coentended that

the senierity of the applicent in the rank of oSub

! , et
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Inspector(Executive) hés rightly been fixed as per
instructiens of the Government of India quoted above., As
regards the reliance of the learned counsel far the applicant
and the judgement of Antony Mathew in 0A,470/91 delivered on

2.3.93 it was submitted that the Tribunal has uwrongly placed

reliance on the‘judgement of the Hon'ble Supreme Court in AIR
1987 SC 2291 between K. Madhavan and Anr, Us, UDOL & Ors while
deciding the case of ﬁﬁtony Mathew., The facts and circumstancss

of the case of Antony Mathew are neither identical nor similar

to the casas of K. Mabhavan & Anc. In the case of CBI there

- was np regularbcadre of D5Ps when 3hri 0.P. Sharma, Deputy

Commandant from BsSF and shri K+ Madhavan were takeﬁ on
deputation and SQbsaquently they were absorbed and
similarly in a large number of casas of constables also
who were aragn from the various States 1ike these D5Ps
were absorbed and the Hon'ble 5upfeme Court held that

their length of service rendered with the Jtates/BoF could

not bs ignored if squivalence had bean declared and that

tha deputationists uhéther drawn from one State sr the
other or from one police organisation or the other could
be treated at par and their regular sesrvice in the otate/
Lentral organisation would count for seniority purposes.

This is not se with the Delhi Police. The Delhi Police
has its own cadre of Sub Inspectors and makes promotion/

direct recruitment te these posts and people coming on
deputation from other central police crganisations will

have to reckon their seniority from the dats of their

absorption, i.e. below those who have tasken berth in the cadre

esrlier to absorption of deputatlonlsts and the former ui?!

/} Contda..11




A
/97~
-y 1 ? bnd ) L/
deputationinsts, e
renk senior to the 4 1t was further submitted that
the Review Mpplication filed by the respondent
department against the decision of Hon'ble Tribunal
in 0A,470/91 was dismissed in circulation en 30.4.93.
However, it was pointed out .thet the Tribumal gave. a

different view in OA.No.2085/90 Baljit singh Bamel Vs.

UCI & Ors.(decided on 27.11.92) 0#,Ne.856/90-Rai singh

Dabas Vs. UOI & Ors.(decicded en 5.1.93) OA.Ng,551/93
Raj Kumar Vs, UOI & Ors.(decided on 4.11,93) which view
of the Tribunal was challenged in Hon'ble Supreme Court
by a d.Laﬁg in Dﬂ.Ne.ZUBQ/QB, but unfortunatsly the
said 2.L.P, was dismissed vide order dated 12.8.93,
Inspite eF.dismi3531 of 2.L.P. in 0A,2089/90, the
Tribunal changed the eerlier view and gave a different
judgement in these cases on 4,11.93 which has also been
chal lenged by the rQSpondeht department through o.L.P.
Nos.8705-10/94. The view held in the various Oés are
that the seniority should be reckened from the date of

their initial appeintment to the rank of sub Inspector
(Stens) which changed later in R.A. Nos.404/93, 155/93
and 169/93 on 4,11.93 with a direction te the department
tg give premetion/seniority from the particular stage of
pay scale. It was arqued that there are cenflicting
juggementsaﬁﬁ that the dismissal of the o«L.P.by the
Hon'ble Jupreme Court dees nét lay down & principle

6r a retio to bs followed in other cases, It was

- further argued that the applicant joined as Sub Inspector

with effect from 18.11.78 but he was appointed on a
substantive basis in that grede only with effect from

1. 10,84, the date on which Anteny Mathew was appointed

Conté.se 12
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substantively vide order Ne,60011/4/89-5taff/BaF, Gevt.

+ of India/MHA, New Delhi dated 25th September 1989, It
" was further argued that the applicant is trying to by-pass

the limiﬁatian with a plea tbat he ceme to know about
fixation of his seniority enly in 1981, The RA ond the
5-L-P;, according to the learned counsel feor the respondents,
were dismissed in circulation. "The applicant and ﬂntony
Mathew both uwere appeinted in the grade opn a substantive
basis vide orders quoted above(&nnesure R-1 of the paper
book). He alse gueted judgement of Hon'ble Supreme Court
in the cese of %.5. Rathore Vs. stéte of M.P. reported in
AlR 1990 SC 10 and argued that this is a highly beilated
application and that repecated representatiorsdo net
extend the period of limitation, and as such on grounds
of 1imitation'alona; the application is fit to be rejected.

The learned counsel for the respondents placed before us

the ardar‘of the competent authofity regarding arriuing en
& deputation of the various officers wvide order dated

25.10.86 and the name of the applicant is at sl.mo.11.

The learnsd counsel for the respendents also quotsd the

obssrvation of the Hon'ble Supreme Court in cass of Civil'

Appeal No.3412/86 5CC 1991 p.553 Supp(2) dscided on

October 9,1990. This judgement quotes the observation made

in direct (less-Il Engineer Officers Asseciatieon Vs State af

MeP. 1992 2 5CC 715 as follous:

*The term 'absorption' in service juri sprudence
with reference to a post implies that anemployee
who has not been holding a particular post inm his

“own right by virtue ef either recruitment er
prométion to that post but is holding a different
post in a different ddpartment is brought to that

Qi///
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post either on deputation er by trensfer and is
Subssquently absorbegd in that post . thereafter he
becomes a holder of that pest in his ouwn right and
lose lien of parent post. ¥

It was held that the absorbees cannot bs granted

benefit of entire service rendered by them in the

parent department becayuss this will adversely affect

the existing Sub Inspecters including those who had

already been prometed as Inspecters. The ratig 1aig

are
down iS~that,uhere,thera‘£ exacutive instructisns laying doun

principlas gf
the/ fixation of inter-se-seniority ang thdse are

reasonable, just and 8quitable, judicial interference

is not warranted.,

14, We have gane'through the judgement gf this
Tribunal in case of Antony Mathew Vs, Deihi Administration

4 Ors and also K. Madhavan's Judgement,

15, The Hon'ble Supreme Court have been laying dewn

norms reéarding fixation ef Seniority en the bas?s[either
statutery rules or on the basis gf varipus administratives
instructiens issyed by the executive from time to time te
supllement the Tules. The Hen'bje Supreme Ceurt haye also
besn distinguishing the facts of the varigus casasband

their judicial prunouncemenhavary based on facts ang
circumstances gf €ach case. It js usual fer the lewsr -
courts such as High Courts ang Tribunals tg @adjudicate

upon such matters of saniority/inter-seasehiarity on the basis

of precedsnts gr rulings in deciding the casss to indicate

@/u ' cﬂntdo.o 14
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that iheir conclusion is in atcordance with thé
ratig_established.by the Hon'ble Supreme CLourt and

that there is a precedent recognised and having a
footing in the existing law. The ratip-dscidendi
propounded in the various judgements are thus qu;ted

to find out an ansuwer in a particular case in terms of

a precedent er in terms of analogy. The Hon'ble sSupreme
Court laid down a proposition of law in the case of

K. Madhaven Ys UDOI. & Ors(supra) and these were based

ﬁn certain matters where there was no determinate ansuer
cn account of indeterminancy of legal rules on the
éubject. The gquestion whether a rule applies or does
not apply to some particular situation of fact is net
the same as the question whether according to the
convention of language this is determined or left open
by the words of thét rule. For a legal system often en

the basis of other rescurces decides the words used in

the formulation of rules which serve te determine their
content or meaning in particular cases e.g., where an
orgnaisation does not have a cadre of its own and draws
its personnel from other organisations, the determimation
of their s;niority must either be according to their date
of absorption or accerding tg.their confirmation in the
parent cadre or &according te the total length of regular
service put in by an officar in a particular grade in
which he was working p¥ior to his transfer on dsputétion

to another organisation.

%
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16, In K. Madhavan & Ant Vs UOL & Ors urit
;etitian Nos.9847-48 of 1983, 1021 of 1986, decided
on 9.10.87 (AIR 1987 Vel.74 5C 2291), it was held
by the Hon'bls sSupreme Court that retrospective
appéintment or promotion te a post should be g;veﬁ
most Sparingly> and on sound reasoning and foundation.
4n employee may become eligible for certain post but

he cannot claim appointment to such post as a matter

In this case,
of right./ there werethree vacancies to be filled up

by non—deputatiogist D3Ps and not by deputationists
but as non-deputationist DaPs with the requisite
period of service were not auailab}e,,tﬁe vacancies
were propmseé to be filled up by the deputationist
psPs. Considering that as the vacancies wers meant
for the non-deputationist D5Ps and twe of such DoPs
would become eligible for promotion in January and
March 1971, thé Director of CBI postponed the méeting
of the DPC shcedule'd to be held on October 13,1970,
In the circumstances, there was no arbitrariness in
the'dec;sion of the Director of CBI postponing the
meeting of the DPC as there was ample justification
for such postponement or cancellation of the meeting.
Kespondent-5 might have besh eligible for being

considered for appointment to the post of S.P. in

July 1970, but he had no right to claim such consideration

when the vecancies were meant for non-deputationist D5Ps,

J/\ Contd...16
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In July 1971 also respondent-5 was not found

suitébje by the DPC, 1t was only uhén the senior
Board found him suitable that respgﬁdehtcs Wwas
appointed on October 28,1972 to the post of 3.Pes
CBl, #s the foundation of thes appointment of
respondent-5 to the post of 9.P¢ with retrospectivs
effect from Octsber 21, 1971(forenoon) namely the
postponement of the mesting of the DPL in Octobsr 1970
arbitrarily shaken to a great extent, there was no

guestion of any injustice having been done to
respondent=5, There was thus ne justification for

the respondent«5 to the post of 5.P. in LBI with
retrospective effect from October 21,1271 so as to
make him senior to the petitioners in W.P, Nps.95847-48

1583. The orders were quashed and sst aside and &
writ in the nature of certiorari and .enother. writ
g\ of mandamus was directed to be issued to Respondent 142

to publish a fresh ssniority list showing the petitioners

as ssniors to respondent=5,

17, Thus the facts of the case of éAntony Mathew and
those of K. Madhavan & Gr§ are totally different. The
Hon 'ble Jupreme Court decried the executive for

giving retrospective promotion and the order was set
aside. Madhavan and other petitioners hava been
regularly absorbed and their reguler past ssrvice

7
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was counted for making them eligible as they were non-
deputationists i.e. regular incumbents of CBI as the
promotional posts were meant for them and therefore
DPC was rightly postponed to be held after a few months
l1ater when K. Madhavan and oﬁhers could become 2ligible
to be considered for promotional posts meant for them.
The ration of K. Madhavan's case is completely at variance
uith the facts of the case of Antony Mathew. This is ot

a precendent for the case of Antony Mathew. It will be e

wrong enalogy.

18, The Delhi Police has its oun established cadre and

has its own Recruitment Rules for direct recruitment of
ASls/51s for their prometion. It is enly in exigencies
of service or to meet the functionai requirements of
emergent situations that they ask for deputstien of
trained personnel from otﬁar central police erganisations
and after watching their work and performance and aftér
judging their suitability and finding tham fit, abao;b
them. In sﬁch cases whare an officer initially comes on
deputation and is subsequently absorbed, the normal

principle that the seniority should be counted from the

a : Contde .. 1B
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date of such.absorption should apply. Those abSQrbsé
employees cannot steal a march over theoses whg ;re
already members of the cadre earlier than their
absorption., However, thasre are rules in this regard
issued by the Ministry of Personnel, Public Grievances
and Pensions, Department of Personne! znd Trairing
vide .M. No,20070/7/60~Estt(D) dated 29.5,86. Par a2
of the 0.M. deals with the fate of &n officer initially
coming on deputatien and subsequently getting abscrbed,
the normal prinpciple being that seniority shoule count
from the daté of such abserption. There are; however,
cases where it was found that prior to coming on
degutetion a person wes holding the same ¢ equivalent
grade on regular basis in his parent department anc
therefore it was felt that such regular service in the
grade should alspo be taken intg account in determining
the senicority subject'only te the condition that st
-best, it would be only from the date of deputation to
the cadre in which abserption is being made. The tuwe
principles enuncisted in the 0.M. dated 29.5.86 are
that an officer coming initially on deputation should

be allowed to count his seniority frem the date he

o
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has been holding the post on deputeation or from

the date he uwas appointed substetively im his parent
cepartment on £ha Seme or equivealent grade. These
are the instructiens which will determine the fats

of the applicant and various deputationists whe canme

from BSF to the cadre of Sub Inspecters in Dethi Perice.

It is sdmitted by both the parties that these sub
Inspectors of BSF were in @ lower pay scale, i.e,

their pay scale was Rse 3B0«560 whereas the Sub Inspecters
of Delhi Police were in the pay scale pof . A258=B00 in
the nre-revised pay scele and the Hub Inspectors in

the revised pay scale of BSF were given 1é§8m23gﬁ
whereas the sSub Inspectors of Deihi Police were drawing
oo 1640-2900. Thus, it is clear that the appticant was
not in the same grade as his Counterpart im the De ki
Police. He was in a lower pay scale tham the direct
técruits and prometed aus Inspectors in the Uelhi Police
cadre. This holds good not only for the épplicaent

but atsp for “ntony Mathew and gther deputationists,
Thus in terms of the circular they cannst be equated
with the Sub Inspectors of Uslhi Police since they

were not holding an equivelent post pr gquivalent

/)
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grade in their parent depertment and therefore their
substantive appointment alsc as Sub Inspector would

be in the grade of R, 380-560 and it cannct be in the
grade of R, 425-600 which is the grade given to the

sub Inspectors of Delhi Pelice. Thus, the date of
absorption of these employees in their parent cadre
will not give them any additional advantszge because
there is no parity inm their pay scales and BDF‘Sub
Inspector post cannot be described as equivalent

post. It is true that the applicant was absorbed in
Lelhi Police with effect from 10.6.88 but was aliowed
notional fixation of pay in the rank of police 3Sub
Inspector of Delhi Po'ice with effect from the date

he came on deputation i.e. 14.11.85 and rgéular pay
scale of Sub Inspector only with effect from the date
cf his absorption, ie. 21.6.88 which is Rs. 1640-2900 and
this is in conformity with the Rule 17 of Derhi Po)ice
(General Conditicns of vervice)(Amendment)Rules, 19873,
Thus, by no stretch of imaginatien can we assign seniority
in ?hs cadre of Delhi Pelice prior to the date of his

absorption, and that is the reasen why the respondents

'O; Qﬁn{;ﬁaooz?
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have allowed him the benefit of notienal pay fixation
from 14,11.85, actual benefit of R.1640=2900 with effect
from 21.6.88. Till the date of absarp%iaﬁ they uere
drawing their pay scale plus deputatien allowance and
all ceontiibutions towards pension, leave salary etc.

were beinyg credited to BoafF.
15. In the light of these mandatory rules and also
taking inte consideration the OM dated 29,5.86, the only

reascnable date of counting the seniority im the Delhi
Police would be from the date of absorption. UWs ars
fertified in our view by the judgements of)ths Hgn'bza
bupréme Court in the case of Ashok Gulati Vs, Bese Jain
AIR 1987 9.0. 424 where it was laid down that according
tc the sccepted canons of service jurisprudence senigrity
of & person appointed must be reckoned Ffrom the date he
becomes a member of that service. The date from which
senierity is to be reckpped Should be laid down by the
rules or instructions, (&) on the basis of appaintment,
{b}van the. basis of confirmation, (c) on the basis of
regulerisation of service, (d) on the basis of length of
service, or (e) on any other reascnsble basis, Uhen

appointeents are made from more than one scurce, it is
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permissible to fix the ratioc fer recruitmant from
different sources and rules are framed in this regard
they must be follewed strictly. The Oelhi Police
(Generasl Conditions of Service)Rules hold good in this case
of the applicant, The‘appjicant betgme a mamber of the
service only from the date of his abscrptiaﬁ,i;ee 21.6.88
and this date beccmes crucial to the counting ef his.
seniority in the cadre. In Civil Appeal No. 823/89,
CCP Ne.151/91 1(a) No.1-10-1991 in C.A. Ng.263/89
syed Khalid Rijvi and Ors Vs UCl and Ors and in W.P.
No.668/91 Krishna Bahadur srivastava Vs state of UP &
Any, L.d. Np.4953, 4949 and 4950 of 1992 Ramesh Prassd
singh snd Ors, the Hon'ble Supreme Court held that
there is no right to promeotion. There is right to be
considersd for promotion. In the case of Ram Jenam Singh
Vs State of UP and Anr in C.4. No.354/94 from the judgemsnt
and order dated #&pril 25,1990 of the Allahabad High Court
in W.P. Ng.7409/86 a Division Bach comprising of Hen'ble
Mr Justice K. Rameswamy and N. P. Singh J.Jds with C.4.
355.59/94 State of UP & Ors Vs Rajender 3ingh Malhan and

Ors Co#sNo.355-58/94 decided on 21.1.94, the Hon'ble

/)
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supreme Lourt held (a) that the seniority must be
reckoned from the date of entry in a particular
service. It was held that this is the safest criterion
for fixation of senjority. Any preferential treatment
should be given only in terms QF stetutery rules
failing which Article 14 & 16 of the Constitution

would be attraéted. We are dealing with a case 1ike

the one the Hon'ble Supreme Court decided on 25,1.94,
when we have a large number of Sub Inspecteors already
working prior to the absorptioncf the appl icant on
21.6.88 and they are regular members of the service

and those who initially came on deputztion and abserbed
suusequently willbe deemed to be its members from the
date of their absorption and they cannct be assigned s
plece higher particularly when prior to their coming

to Uslhi Police they were in a jcuwer scale of pay than
those who are working as Sub Inspectors in Délhi Pelice.
They were n¢t helding equivalent post or grade and they
cennot be treasted at par with such regular incumbents tiyvy
they become regular mefber of the cadre. The applicant

and such similarly situvated pecple will bscome members
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of the cadre only from the date of their absgrption.
In the afores,id judgement dated 25.1.94, the Hon'ble
Supreme Court clearly laid down the proposition that
seniority in service has to be dtermined with
reference te the date of entry in the service which

will be ceonsistent with the requirements of Article

14416 df the Canstitutiqn. The fects are admitted that
these applicants uhé are before us wers in a Jouwer

- grade of pay in BaF., They got the benafit of the
pay scale of Delhi Police only from the dats of their
absorption. Only notiona) pay fixation wes alloued to
them from the date of their Joining but this canrot
confer benefit of seniority. The Judgement of the
Hon'ble aupreme Court in the aforesaid ﬂ@peais, laid
down thet if the circumstances so require, a group of
persens can be treated a c)ass 8eparete from the
rest for any prefergntial treatment while fFixing
their seniority. The OM of 29;5.86 and Ruyle 17 of
Celhi Pplice {General Conditions of Service)Rules gap

give them benefit only from the date of absorption,

~

Any preferentizt benefit, according to the Hon'hie

2upreme Lourt in matters of seniority, must be decided
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on objective considerations and by tsking into account
the relevant rules and factors which cen stand the
test of Article 14 & 16 of ths Conftitution, Normally
such classification should be!by statutory rules or
rules fremed under the provisc to 4Article 309. The
far reaching imhlications of such rules is that they
purport ot affect the seniority of persons who are
already members of the service. For promotional past
generally the rules regarding merit end ebility or
seniority-cum-fitness is followed in most services,

The seniority of en employee in the41ater cese 1is materis}
ant relevant to further his c&areer prospects which cen

be affected by factors which cen be held to GarreasonabE&
and rationel. His Lordship of the Hon'ble Supreme Couprt
while delivering the judgement on 25.,1.94 referred to
Direct (lass-Il Enginsers #ssgciation Vs dtaté gf
Maharashtra 1950 2 sCC 715, otate of West Benga) Vs
Aghernath Oey 1993(3) sCC 371. It wes ng,d that
preferential treatment to those who Joined armed force
during Chinese HAggressionm in 1962, Indo-Pak War, 1965,

Indo=-Pak war, 1971 were entitled to the benefit granted

to them when they were demobilised from the short
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service Commissinn becausa they had taken gg@ét risks
in joining the Armed Forces for the defance of the CQUﬁt?y
and thersfore they were given the benafit of 4 to 5 yeéra
of service for purposss of their 3§ﬁiarityg this can be
held to be justified, But His Lordship struck doun the
prefezshtial treatment given to persons who were
discharged from army in normal course and a)]lowad
seniority by the Hém’bi@ #1lahabad High Court since
- seniority can only be assignad for some compelling

reasons which is based on reasonableness. Whils dealing
with the case of oStats of UP & énp Vs Rajender Singh
Malhan in the aforesaid Civii Hppeals, His Lordship
relied on the decisions of the Hon'ble supreme Court
'in the case of Dhan singh Vs Stats pf Haryana 5991 Supp.

-~ 2 oLC 1590, UBI vs Or s, Krishnamurthy 1589 (4) oCC 689,
Narsndra Nath Pandey Vs State of UP 198§ 3 sCC p.527,
In the aforesaid Civi) Appeals 2.L.P. yas allowsd end it
was held that those getting advarsely affected when
thers ars no reasonable snd compelling graunds te
assign seniority it was held that A1lahabad Figh Court

was not justified in granting benafit of war sarvice to

those who were demobilissd after 1980 as a 2s8ult of

CZ Contd.., 27
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reservation of vacancies made for such officers in

1560 issued by the Govarnment of U.P. in technical
and non-technical services. It was further held that
those who are adversely affected by such orders hays
a locus-standi since they are aggrieyed parties an@
they cén File a 5.L.P. in the Hon'ble supreme Court

6r a Heview Petition befors the High Court because

the decision of the High Court upholding the validity
of the reservation of 198Q adversely affected them

and once the state Civi) Sarvicses were not impleaded
8s parties in the Writ Petition fijed by Ex-servicemen
seeking seniority by taking inte consideration the

service in Armed Forces and the High Court deciding

in favour of Ex-servicemen., It was held that on the
facts and circumstances of the basa ﬁhis was not
Justified and the orders of the High Caurﬁ were set
aside as violatiye of Articlie 14 & 15 of the Eanstitution’
and &!] the Judgements where the benefit yas cgﬁfsrraﬁ
by the High Cgurt upholding the validity of the
ressrvation of vacanciss for officaers demobilisag later

when therz wers nNo compelling Feé8sons. to confer this
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benefit were set aside by the Hon'ble Suprems
Court and the right of the adversely affected
partiss to agitata the matter through a 3.L.P.
before the Hgn’ble.SUprema Court was upheld.
Going through the entire judgements of the Hon'ble
Spypreme Court, one comss to the conclusion that
uﬁzesé there ars compelling reasons, one canmnot he
allowed to become member of a sesrvice from & dats
gariier than the date of his actual becoming of a
member of that service, i.e. the date of his

absorptisn.

20, In the pressnt case, the applicant bscame

@ regular member of the service only with effect from
21:6.88. In normal course, he is not entitied to
claim the benefit of Seniority prior to the dats of
his absorption. He will be entitled to seniority

only from the date of his absorption, i.e, 21.6.885

when he was given the regular pay scale of R.1640-2900
admissible to the Sub Inspecters of Delhi Police. The
judgement and order in case of Antony Mathew relying

on the judgement of K. Madhavan(supra) is net bassd
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on the fy11  anaelysis of facts and the norms
laid down by the Hon'ble supreme Court in regard te

the determination of seniority of deputationists.

K. Madhavan's judgement is not apggi@ab}e ta the
case of the applicant or to that of Antony Mathew,
The case of deputationists on their absorptisn,
will be governed under Rule 17 of Delhi Police
(General Conditions of service)Rules uhich Yoverns
recruitment, promatiOﬁ and fixation of seniority
etc. Tris daes~nat confer ths baernefit on the
applicant which has been giver to Antony Mathew,
2ince the judgement in the case of Antony Mathe.
was on wrong appreciation of facts and also is not
in can?efﬁity with the varipus judgemesnts of the

§ - . s
Hon'bie supreme Court cited above, it would be

difficult to treat it as & binding precsdent.

2%, The interim order passed by the ?riQUﬁai may be
vacated and the respondents should also be dirsctasd
not to hold a DPL till the gradation 1ist is finalisad
after determining the inter-ss=saniority of the

direct recruites/promotees/officers coming on
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deputation initially and then getting sabsorbad
subseguently.

22 . Taking & synoptic view of &1l the facts

end circumstances, the precedents anog noimée set

by the Hon'ble supreme Court and their spplication
tg the instaﬁt case under adjudication, the
application fails on merit, on the grounds of
n@nujcindE§ of necessary pértiea and wnaxpleined
delay and laches and is dismissed, Teaving the
parties tc bear their oun costs.

3. The retio of this judgemsnt will hold good

in case of 0ANG,1415/94 Kharak singh sendhuy Vs

Ul & Ors s8iso.
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