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Shri 8, K.

The 0*.N,.1414/94 S.I. R„p yi „ applicant
and tt. Governor of Delhi and Commissioner of Police

and Deputy Commissioner of Police, New Delhi as
rospendents, has been filed for claiming the benefit

of judgement dated 2.3.93 and for a direction to the
respondents to reckon the seniority of the applicant
fpom the date of his initial regular appointment in
a.a.F., i.e. 17.11.78 on the basis of the judgement
dtsted 2.3.93, passed in Anthony Mathew's case

by the Principal Bench, CAT.

2. The admitted facts of the case are that the
the applicant uaa appointed directly as a Sub inspector
In Border Security F„roa uith effect fro», 17.10.78. The

appeii.trr.Br,t latter and othaj tarms and conditiona are
ancloaad aa hnnaxur.•*'a-8' of the paper book, in
Naua.ber.iges on the reouiaition of the Delhi Police

authorities, tha appltcant^aion, uith other bub Inspectors
was sent on deputation to Delhi PsUce. TMa uas in

pursuance of a decision taken by the authoritjo., to take

trained personnel from other Central 4^,,ouner uentrai Police organisations

and after uatchins their uork and performance and suitadiii ty
ta abaarb them in the cadre cf Delhi Police. This is
Annexure 'C of the paper book.

3. The applicant uas permanently absorbed as Sub
!nspect.r (txeoutiue) in Delhi Police uith effect fro,
June 10,1968 with the stipulation that the date of
permanent absorption will be taken as a oruUal date for
fixing up the seniority in Delhi P.iice.
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It h,a been aUegsd that the appUoant cape to ,„op pf
-och an order only in 1991. He filed a repreaantatlon
to the Coppiaaioner of PoUce on 24.12,91 for grant of
benefit of eeven yeare regular aervioe rendered by
hip in Bdf foe fixing hia aaniority in Delhi Police.
Acopy of thia repreaentetion ia encloaed aa *nnexure-•£'.
Getting no reply, a repinder u.a aont on 10.9.92 to
reapondenta. In the peantipe another eipiiarly situated
Sub Inspector got the relief frop the Principal Bench,
CUT, New Delhi udde it. judgepont dated 2. 3. 93(4nnexure.'f •)
It is adroitted by both the oartiaa ^ c •p rties that a Review against

the above judgement was filed in th® t j l.
riiea in the Tribunal and a

^•L»P. was also fildd in thein tne M©n ble supreme Court

and both were dismissed. Th«s« la,.- a . .
"• inese ara "nnaxures-. *2•

of the paper book.

4

5*

In the judgepont and order dated 2.3.93 hntony
"atheu has been giuen the benefit of his earlier seraic,
rn floF and aeeigned the seniority uith effect frop the

at. of his substantive appointpent in Bdf. 4„tonyinatheu waa appointed in B4F .n 20.4.8O whereas the
applicant was appointed on regular baai. with effect frop
19.11.78. iintmy Watheu's senioritv
'984. the date fro h-* uate rroiB which he „ i

in BaF aa "Bdar appointpent
• the appiioant is senior to 4nt

Wathew and he hasne has asserted that it . .i
amount to

discrimination and violation » . ^
^ , ^^olation of «^ticle U d 16 ©f theConstitution if his senioritv is u

... , . ^ " reckoned from the datea sorption, i.e. fr@m 10th June, igee.

04. 40.1797/93 wee fi,.p ip .p, tribunal
indicating the anomaly in fixation «f fK

applicwt'saaniority „ia...vi, Bntony Nathaw. Thia Tribunal
directed the reapondenta to diapoae of the . ,-

po e or the applicant's

Contd,,, 4



representation within three months ff®m the date of

receipt of a certified copy of the order of the Tribunal

(Annexure-*! * of the paper book). The respondents
rejected the application as time-barred vide their letter

dated e.3.94(Annexure.»3' of the paper book). Another

representation was filed vide Annexure-'K» followed py
reminders Annexure-'L •&»F« of the paper book.

6. It is also admitted by both the parties that the
seniority of Antony Mathew has been fixed between 3.1.
Attar 3ingh(No. 0-1848) and Bhim dinghiN©. 0-482) by
reckoning his seniority from the date of his substantive
appointment in 83F i.e. from 1.10.84. Acopy of this
order is sinnexed as AnnexureTN* of the paper book.

7. It is admitte. that 228 vacanciaa of Inapact.rs
ara to be fin ad up, shortly, and it is also averred that

CRa of 750 Sub Inspectorshaua been caUad for. The na.a of
Rntony natho. figures at al.po. 202A of the list and hia

case ia being ponsidered for promotion to the post of

Inspector uhereaa the chim of the applicant has been

ignored and that there is no justification for ignoring
the claim of the applicant via-a-via «ntony Platheu and
»lsp that uithout finalising the intar-se-saniority of
the Sub Inspectors and uithout issuing the correct

gradation list there ia no justification for holding a {,
OPC ...ting t, consider the case of the eligible candidates.

It'der Rule ,7 of the Delhi P., ice, Dene re, Conditions
of aeruics) Rules, seniority is the basic criteria for
promotion and unleaa inter-se-aoniority is determined and
gradation list final i and «rinaiissd, no promotion can be made. A

Corstd. .. 5
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perusal ©f the record shows that this application was

filed ©n 12th July, 1994 and the Tribunal considered the

prayer for interim relief and passed an order ®n 13,7«94
•i

that one vacancy be kept unbilled. This ©rdar has been

continuing since then,

9. The applicant has prayed for the grant ©f following

re lief3 s-

"(a) Call for the records as even the officials in
files have also opined that applicant should be
given the seniority from his regular appointmoi t
in 8,,a,F.

(b) Direct the respondent to reckon the applicant's
seniority w.e.f. the date of his substantive
appointment in Border Security Force i.e. 17,11.78,
while fixing his seniority in Delhi Police by giving
him the benefit of ^tony Wathew's judgement dt,
2» 3«1SS3«

(C) aut final seniorlt, Uat of an Sub Inapectara
in Delhi Police as on date before making any
promotions,

(dj Grant an consaquontial banoflta flouring fro,

T ^«niority,promotion etc«««

10. notice uaa iasuob to the raaponbenta who fi,a,
their reply contesting the aoolicati-n

PPlication and grant of reliefs
prayed for,

11. "a heard the learn.o counsel for the appUoant,
eara Chibber and the Isarned/coinsel ahri Bimal R»y 3ad

fer Shri H, Jad,counsel for the resoonrtonf
pond^nts, and perused

the record of the case.

The oain contohtion of the learned counsel for the
epplicshtubs thstd. pppiicsnt is entitled to the benefit of

Contd,g
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judgement given by the Tribunal in the case ef Anteny

> Mathew delivered en 2.3,93 since he is similarly

situated as the applicant and that he is aiss senior

t@ him having been appointed on 17.11.78 whereas Antony

Mathew was appointed on temporary basis in 1980. If

Antony Ratbew, according to the learned counsel for the

sppjicant, was giuen seniority with effect from the date

of his confirmation in 8PF i.e. 1.10.84, the applicant

should be alloaed to reckon his seniority with effect from

17.11.78. It has further been argued that once the

question of leu is decided by a court applying the same

the facts of the case, then similarly situated persons

have to be extended the seme benefit uithout compelling
them to come to the court of lau. There is no denial

that the applicant is senior to Antony Msthsu end there

13 no denial that the judgement of the Tribunal in respect

of Antony Watheu delluered on 2.3.93 reckoned the crucial
date oi! hie seniority from the date of hie eubetentiu.

appointment in BoF. Once this benfit uee elioued to a

Junior, senior has abetter claim since he is not only
aimilerly situated but he is ale. senior to hi. in the
SbF heuing been appointed in 1978 uhereee A„t.„y natheu
was appointed in 1980. The plea of the lu

or tne respondents that

the representation of the applicant uas t.«. s
MMiit,anc was time-barred and

therefore it use ^ • .
rejected, is not Justified.

The prineipl® once decided by a court ^^
"y court, ©f law have to be

fellewed by the resoondenftr tkpendents. The rejection of the

Contd... 7



-7-

representation amounts t® discrimination and thus

^ Article 14 &16 of the Constitution are clearly

attracted in this case. It was further erfued that
shois 1 d beth« r«apondSnt^,Zrastr.i„B<( fil Ung up/fin^U.lng

the prcotlonal vecenclee of Inepectore tin the Intet-ee-
eenierlty ie decided by the.,, fe egainst thie.the learped

counse! for the reapondents argued that the applicant

does not hare a fresh cause of action and that it la

barred under the provision of bectlon 21 of tie «T Set,1985.
The initial application node to the respondents uas also
ti.,e.bsrred. It uas further argued that the application
is barred by rea-judicate since these issues were raised

in De.No.1797/93 directing the respondents t. dispose of
the representation,

13, It was further argued by the
y tne leoined counsel for

the respondents that the benefits of tho • a.
"S»nerif;s of the judgement in

OA,470/91 Antony Katheu Us Ctothi • •y i^neu vs l^ihi Administration and Ors, '

delivered ©n 2*1 9i •!&.»*.2.3,93, IS not maintainable in tha

jvdge,.ntr.d order dated 24.2.93 Of the Tribunal in OS.
560/92 eaohan aingh Vs 001 i Ore. uborein the Iribuna, has
net paroitted the appiicpt to procure the benofit of

9mnt giien in aparticular ca8e(Kedar Nath's case)
and the instant case is squarely cowered h. • ^

xy covered by judgement dated
2A;j2»93 in OA,560/62 t »560/92. It was fur»or argued that those wPo
have taken their berth in fh.

the cadre earlier than th®
absorption of these d«putati®r®ts who are neces

TO are netew^sery- parties.

ih
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. pr-cvisions af CrPC as enunciated in pr©yis© added to •
r

Rule 9 Order 1 of the CPC by #i!?endmQnt of 1976 will

make this application liable for rejection. On merits, it

uas argued that ®n the date of iainiinn fhc Hsr i.u.jaxning the abf, the applicant

^hri Rooplal was in the pay scale of fis» 380»12«500«.£B»15™560,

He was appointed on substantive basis in B.F as iyb Inspector
in the grade with effect fr©ii nio.B4 vide .order N».60011/4/

89.5taff/BSF, Gevt, of India/PIHA dated 25th September, 1S89.
It IS admitted that thsdre was en urgent need to fin up the

newly created postsin Delhi Police and that tfce names of

desir®us persons were asked from r«nfyr.'! saoKeo rrem central police organisetiens

for deput»ti,n. kc the applicant uas willing to join the

Delhi Polica on deputation, henca ha uaa taken on deputation
as Sub Inapactor with affect from U.ll.eS vide notification

No.2S245/£att(Ik) dated 28. 11.65. Ha uas par,.«nantly
absorbed in Delhi Police as Sub Inspactor(£xacutive) uith
affect from 10.6.88 „id. notification No. F.1a/127/e6-P-n 1/
14353/£att(IU) dated 21.6.88 alonguith others who were willing
for permanent absorption aa Sub Inapactor(Exacutiua). It uaa

further argued that at the time of his deputation in Oalhi
Ppjioa, the applicant opted,for the pay scale of his parent
department Um, Be^F, and theref^T-^# ana tnerefei^ N- was permitted to draw

that pay seel® along with denutetion ati« «aepuratien al!®yance« Prior te his

daputgtion. ha uaa in the pay acala of fe.380-S60(pre-reyisad
p.y scalaj and fe.1400-23D0(fievised pay acala) i.e. the pay
acale of Sub Inapactor of BSF. On hie abacrptl.n. the
epplicant uaa allowed the pay acala of lb. 1640-2900. He uas

/)

Contd
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given the notional benefit from the date of his

joining and he was not allowed t© draw any arrears

nor was he asked to refund the deputation allowance

drawn by hiw. It was further argued that the pay

scale of dub Inspectors of Delhi P®1ice was higher

than that of the BdF in the pre'revised scale and

also in the reyi®®^ scale. Sub Inspector in 0SF was

drawing fis. 380-560 in the pre-rewised scale whereas

Sub Inspector ©f Delhi Police was in the pay scale

of Rs.425-600 the replacement pay scales were,

fe.1400-2300 f©r 8i)F aub Inspector and ffe« 164Q-2900

fer Delhi Police Sub Inspector. By implication, the

Sub Inspector of Delhi Police was graded higher than

the Sub Inspector of SSF. It was furtherargued that

the applicant was not taken on an analogous post on

deputation in Delhi Police. The inter-se-seniority

of the applicant was fixed in the rank of ^ub Inspector

(Executive) with effect from the date of his permanent

absorption i.e. with effect from 10.6.88 vide order

dated 21.7.89 in accordance with the Government ©f

India's instruction issued vide letter Mo.20070/7/80-Est.t(0)
dated 29.5.86. 4fter absorption he along with other

aimilarlysituated doputationists were sent for initial

training meant for the post of Sub Inspector(Executive)

and after completion of initial training he was deputed

for trainingt*, B, CiO Courspj) meant for the post of Sub-

Inspector(Executive) . It is therefore contended that

the seniority of the applicant in the rank of aub
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InapQctoritxecutlve) has rightly bean fixed as per

instructiens of the Gov/srnment of India quoted above. As

regards the reliance of the learned counsel for the applicant

and the judgessnt of Antony Mathew in OA, 470/91 daliwared on

2.3.93 it was submitted that the Tribunal has wrongly placed

reliance on the judgement of the Hon'ble aupreme Court in AIR

198? 3C 2291 between K. I*ladhavan and Anr. Ua.UOI & Ors while

deciding the case of Antony Matheu. The facts and circumstances

of the case of Antony Matheu are neither identical nor similar

to the case of Maihauan & Anr. In the case of C6I there

was no regular cadre of DSPs when Shri O.P. iharma, Deputy

Commandant from BuF and uhri ^adhawan were taken on

deputation and subsequently they were absorbed and

similarly in a large number of cases of constables also

who were drawn from the various States like'these DSPs

were absorbed and the Hon'ble Supreme Court held that

their length of service rendered with the atates/BoF could

not be ignored if equivalence had bean declared and that

the deputationists whether drawn from one State or the

other or from one police organisation or the other could

be treated at par and their regular service in the otate/

Cgntral organisation would count for seniority purposes.

This is not so with the Delhi Police. The Delhi Police

has its own cadre of Sub Inspectors and makes promotion/

direct recruitment to these posts and people coming on

deputation from other central police organisations will

have to reckon their seniority from the date of their

absorption, i.e. below those who have taken berth in the cadre

earlier to absorption of deputationists and the former win

Contd. ,.,11



deputati,oninsts,
rank senior to the ^ It was further submitted that

the Review Application filed by the respondent

department against the decision of Hon'ble Tribunal

in OA,470/91 was dismissed in circulation an 30*4,93.

Howevar, it was pointed out .that the Tribunal gave: a

different view in OA.N®,2089/90 Baljit aingh Bamel Vs.

UOi & Ors.(decided on 27.11.92) OA.N®,856/90-Rai Singh

Oaba® Ws. UOI & Ors,(decided ©n 5,1,93) OA*N©,591/93

Raj Kumar Ws. UOI 4 Ors*((!lecided on 4.11,93) which view

of the Tribunal was challenged in H©n*ble oupreroe Court

by a i.L.P. in OA,No.2089/90, but unfortunately the

said cj.L.P. was dismissed vide order dated 12.8,93,

Inspite of dismissal of a.L.P. in 0A,2089/90, the

Tribunal changed the earlier view and gave a different

judgement in these cases on 4.11.93 which has also been

chal lenged by the respondent department through i.L.P.

N©s.8705-10/94, The view held in the various OAs are

that the seniority should be reckoned from the date of

their initial appointment to the rank of aub Inspector

(Sten®) which changed later in R.A, Noa404/93, 195/93

and i69/93 on 4,11.93 with a direction to the department

to give prometion/seni^rity from the particular stage of

pay scale. It was argueU that there are conflicting

judgements and that the dismissal ®f the a.L.P.by the

Hon'ble aupreme Court dees not lay down a principle

or a ratio to be followed in other cases. It was

further argued that the applicant joined as 5ub Inspector

with effect from liB, 11.78 but he wes appointed on a

substantive basis in that grade only with effect from

1.10.84, ths date on which Antony flathew was appointed

Contd.-i* /T
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substantively vide order N®, 6001 l/4/89-i>taf f/SisF, G@vt«

of India/PIH^, New Delhi dated 25th aeptetnber 1969. It

was further argued that the applicant is trying to by-pass

the limitation with a plea tfeat he came to knoy aboyt

fixation ©f his seniority only in 1991, The RA gOd the

i.L.P., according to the learned counsel for the respondents,

were dismissed in circulation. The applicant and Antony

i*lathew both were appointed in the grade on a substantive

basis vide orders quoted above(Anneaure R-1 of the paper

book). He also quoted judgement of Hen'ble supreme Court

in the case of b.o. Rathore Ws. atfete of R.P. reported in

AIR 1990 ^C 10 and argued that this is a highly belated

application and that repeated representations do not

extend the period of limitation, and as such on grounds

ef limitation alone, the application is fit to be rejected.

The le arned counsel for the respondents placed before us

the order of the competent authority regarding arriving on

deputation of the various officers vide order dated

29,10,86 and the name of the applicant is at sl.no, 11,

The learned counsel for the respondents also quoted the

observation of the Hon'ble dupreme Court in case of Civil

Appeal No, 3412/86 dCC 1991 p. 553 dupp(2) decided on

October 9, 1990. This judgement quotes the observation made

in direct Class-II Engineer Officers Association Vs state or

W.P, 1992 2 aCC 715 as follows I

"The term 'absorption' in service jurisprudence
with reference to a post implies that anemployee
who has not been holding a particular post in his
own right by virtue of either recruitment or

premlition to that post but is holding a different
post in a different department is brought to that

Contd. , .13

. ,.;v



/I

-13- K"

post oithor on deputation or by transfer and .a
subsequently absorbed in that post therealter he
beoooos a holder of that post in his oun right and
less Ilsn ef parent post."

It was held that the absorbeee cannot be granted
benefit of entire service rendered by thep in the

parent deperteent because this wi„ adversely affect

the existing Sub Inspectors including those uho had
already been promoted as Inspectors. The ratio laid

doun is that where there / ayarufiwo a.-
principles of ^-«tutrva rnatructrons laying dounthe/fixation of inter-se-seniority and thds. are

reasonable, Just end equitable. Judicial interference
is not warranted.

U. Ue have gone through the judgement of this
Tribunal in case of dntony «ethee 1/s. Delhi .dminiatretion
t Ors and also K. Badhavan's judgement.

IS. The Hon-ble Supreme Court have been laying down
norme regarding fixation of seniority .n the bes?:/either
otetutory rules or on the besi. of various sdmihistretivs
instructions issued by the executive frcm time to time t.
sdpUement the rules. Ths Hen-ble Supreme Ceurt have a, ee
been dietinguiehing the facts .f th. various cssas and
thair judicial pronounoamants vary baaed on facts and
circymstances ©f each case. It is . ^It IS usual foir the lower
courts Such as High Courts anw t -u

® tourts and Tribunals to adjudicate
upon such matters of saniority/intar-se-seniority on the baai.
nT precedants or rulings in ^deciding tha caaaa to indicate

Contd... 14
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that their conclusion is in accordance with the

' ratio established by the Hen'bis Juprema Court and

that there is a precedent recognised and having a

footing in the existing lau. The ratio-decidendi

propounded in the various judgenjenta are thus quoted

to find out an answer in a particular case in terms of

a precedent or in terms of analogy* The Hon'ble Supreme

Court laid down a proposition of lay in the case of

K, Radhavan Us UOI & Ors(supra) and these were based

on certain matters where there was no determinate answer

% on account of indeterminancy of'legal rules on the

subject* The question whether a rule applies or does

not apply to some particular situation of fact is not

the same as the question whether according to the

convention of language this is determined or left open

by the words of that rule. For a legal system often on

the basis of other resources decides the words used in

^ the formulation of rules which serve to determine their

content or meaning in particular cases e*g» where an

orgnaisation does not have a cadre of its own and draws

its personnel from other organisations, the determination

of their seniority must either be according to their date

of absorption or according to their confirmation in the

parent cadr.i.or according te the total length of regular

service put in by an officer in a particular grade in

which he was working prior to his transfer on deputation

t® another organisation.

%
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le, In K, Pladhavan &^nr Va UOI &Ora Writ

J Petitien Nos.9847-48 of 1963, 1021 of 1986, decided

on 9.10.8? («IH 1987 V®1.74 aC 2291), it was held

by the Hon'bla dupreme Court that retrospective

appointment or promotion t© a post should be given

most sparingly and on sound reasoning and foundation.

An employee may become eligible for certain post but

f-

he cannot claim appointment to such post as a matter
In this case,

©f right./^ there uerethree vacancies to be filled up

by non-deputationist DaPs and not by deputationists

but as non—deputationist DSPs with the requisite

period of service were not available, the vacancies

were proposed to be filled up by the deputationist

OSPs, Considering that as the vacancies were meant

for the non-deputationist DSPs and two of such DSPs

would become eligible for promotion in January and

March 1971, the Director of CBI postponed the meeting

of the DPC shcedule d to be held on October 13,1970.

In the circumstances, there was no arbitrariness in

the decision of the Director of CBI postponing the

meeting of the DPC as there was ample justification

for such postponement or cancellation of the meeting.

hespondent-S might have been eligible for being

considered for appointment to the post of S.P# in

July 1970, but he had no right to claim such consideration

when the vacancies were meant for non-deputationist DSPs,

J/j Contd...1§
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In.July 1971 also respond@nt-5 yas not founi

suitable by the OPC, It yas only when the senior

Board found him suitable that respondsnt-S was

appointed on October 28,1972 to the post of

CBl, • As the foundation of the appointment of

respondent-5 to the post of b.P» with retrospsctiys

effect from Octabar 21, 1971( forenoon) namely the

postponement of the meeting of the OPC in Octobsr 1970

arbitrarily shaken to a great extent, there was no

question of any injustice having been done to

respondent-S. There was thus ns justification for

the respondent-S to the post of in CBl with

retrospective effect from Octobsr 21,1971 so as to

make him senior to the petitioners in y®P» Nes.9847-48

1963« The orders were quashed and set aside and a

writ in the nature of certiorari and ..another. writ

of mandamus was directed to be issued to Respondent 1&2

to publish a fresh seniority list showing the petitioners

as seniors to respondent-Se

17s Thus the facts of the case of Antony Mathew and

those of fladhavan & Ors are totally different. The

Hon'ble iuprerae Court decried the ©xecutive for

giving retrospective promotion and the order was set

aside, fladhavan and other petitioners have been

regularly absorbed and their regular past service

Contd,,,17
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was counted for making them eligible as thay were non-

deputationists i.e. regular incumbents of CBI as the

promotional posts were meant for them and therefore

DPC yaa rightly postponed to be held after e fey oonths

later uhon K. Kadhauan and others oould become eligible

to be cons idsred for promotional posts meant for them.

The ration of K« fladhavan's case is completely at variance

with the facts of the case of Antony Ratheu. This is not

a pre cendent for the case of Antony Rsthsw. It will be a

wrong analogy.

IB. The Delhi Police has its own established cadre and

has its own Recruitment Rules for direct recruitment

ASIs/SIs for their promotion. It is only in exigencies

of service or to meet the functional requirsRents of

emergent situations that they ask for deputation of

trained personnel from other central police organisations

and after watching their work and performance and after

judging their suitability and finding them fit, absorb

them. In such cases 'where an of ficer ' initially comes on

deputation and is subsequently absorbed, the normal

principle that the seniority should be counted from the

1/)
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data of aoch absorption should apply. Those absorbsd"'

employeas cannot steal a narch osar those uho are

already ™,e»bers of the cadre earlier than their

absorption. Houever, there ate rules in this regard

issued by the ministry of Personnel, Public Grieusnoas

ana Pensions, Department of Peraonre! and Training

vide O.m. No.20070/7/60-estt(D) dated 2S,5.B6. Para.2

of the O.m. deals with the fate of en officer initially

coming on deputation .and subsequently getting absorbed,

the normal principle being that, seniority should count

from the date of such absorption. There are, however.

cases where it was found that prior to coming

deputation a person was holding the same or equivalent

grade on regular basis in his parent department ana

therefore it was felt that such regular service in the

grade should also be taken into account in determining

the seniority subject only to the condition that at

best, it would be only from the date of deputation to

the cadre in which absorption is being made. The two

principles enunciated in the O.fl. dated 29.5.86 are

that an officer coming initially on deputation should

be allowed to count his seniority from the date he

/O

on
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has been holding the post on deputation or

the date he uas appointed substatively in his parent

cepartfuent on the seme or equivalent grade. These

are the instructions yhich yill determing the fate

of the appl icant and various deputationists yho came

from b^F to the cadre of sub Inspectors in 0®jhi Po'ice

It is edmitted by both the parties that these ayb

Inspectors of BbF uere in a lower pay scale,i

their pay scale uas te.3e0»560 whereas the bub Inspector,

of Oelhx Police were in the pay scale of fe, 42.5-600 in

the ore-revised pay scale and the aub Inspectors in

tha revised pay scale of B^F ye„ given 1400-2300

whereas the bub InsDector-s nf nsii--' n •• *.^pecccrs or Lelhi PoJico were drawing

te® 1640-2900# Thus, it is clear fh-j-s- 41-f it IS Clear that the applicant yas

"Ot in the S8M grade ae hie counterpart in the Delhi

Police. He uas in a louer pay scale than the diiect'

and prccted oub Inspectors in the Delhi Police

cadre. This holds good not only for the applicant

but, also for *ntony flatheu and other deputationists.

Thus in terms of the circular they cannot be equated

With the bub Inspectors of Delhi Police since thov

recruits

ye re not holelini an equivalent post or equivah

,/f]
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grade in their parent department and therefore their

substantive appointment also as Sub Inspector would

be in the grade of fe» 380-560 and it cannot be in the

grade of 425-600 which is the grade given to the

Sub Inspectors of Delhi Police, Thus, the dais ©f

absorption of these employees in their par#nt cadre

will not give them any additional advantage because

there is no parity in their pay scales and Sub

Inspector post cannot be described as equivalent

post. It is true thet the appileant was absorbed in

Delhi Police with effect from 10,6.88 but was allowed

notional fixation of pay in the rank of police iub

Inspector of Delhi Police with effect from the date

he came on deputation i.e. 14.11,65 and regular pay

scale of Sub Inspector only with effect froro the date

of his absorption, ie. 21.6.88 which is fe.1640-2900 and

this is in conformity uith the Rule 17 of Delhi Police

(General Conditions of Service) (Amendment)Rules, 1963.

Thus, by no stretch of imagination can we assign seniority

in the cadre of Delhi Pol ice prior to the date of his

absorption, and that is the reason why the respondents

Contd, ..21
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have alloyed him the benefit of notional pay fixation

froB'i 14,11,85, actual benefit of fe,1640-2500 uith effect

from 21»6«88. Tin the date of absorption they yere

drawing their pay scale -plws deputation allowance and

all conttibutions towards pension, leave salary etc.

were being credited to 8aF.

19, In the light of these mandatory rules and also

taking int© consideration the OW dated 29,5,86, the only

reasonable date of counting the seniority in the Delhi

Poj.ice would b© from the date of absorption# Ug are

foi'tifisd in our view by the judgements of the Hon'ble

Supreme Court in the case of ^shok Guiati Us. B.a® 3ain

AIR 1987 i.C, 424 where it was laid down that according

to the accepted canons of service jurisprudence seniority

of a person appointed must be reckoned from the date he

becomes a member of that service# The date from which

seniority is to be reckoned should be laid down by the

rules 01" instructions, (a) on the basis of appointment,

(b) on the, basis of confirmation, (c) on the basis of

regulerisstion of service, (d) on the basis of length of

service, or (e) on any other reasonable basis, when

appointments are made from more than one source, it is

/li
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p©rroissi.bl6 to fix th© rstio f©r rscruitwsnt frow

different sources and rules are framed in this regard

must be foll©wed strictly. The Delhi Police

(General Conditions of Service)Fiules hold good in this case

of the applicant. The applicant became a member of the

service only from the date of his absorptionji.e. 21*6.88

and this date becomes crucial to the counting ®f his •

seniority in the cadre. In Civil Appeal 623/8S,

CCP No.191/91 1(a) No.1-10-1991 in C.A. N©.293/89

ayed Khalid Rijvi and Ors V» UOI and Ore and in w.P*-

N©,668/91 Krishna Bahadur arivastava vs .state of OP &

Antj C.ift® N0.4953, 4949 and 4950 of 1992 Ramesh Prasad

Bingh end Qrs, the Hon'ble Bupreme Court held that

there is no right to promotion. There is right tc be

conaiderad for promotion. In the case of Ham Danam Bingh

Ws Btate of UP and Anr in C.^. No,354/94 from the judgement

and order dated "April 23,1990 of the Allahabad High Court

in y.P. No.7409/86 a Division Berth comprising of Hon'bl©

Mr Justice K» Ramsswamy and N® P» Bingh J.J. yxth C.A®

355-59/94 State of UP & Ors Ws Rajender Bingh Walhao and

Ors C.A.No.355-59/94 decided on 21*1.94, the Hon'bla

ih Contd.,.23
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iyprene Court held (a) that the seniority must be

reckoned from the date of entry in a particular

service. It was held that this is the safest criterion

for fixation of seniority. <ftny preferential treatment

should be given only in terms of statutory rules

failing which Article ^ ^6 of the Constitution

would be attracted. Ue are dealing with a case like

the one the Hon'ble Supreme Court decided on 25.1.94,

When ue have a large number of Sub Inspectors already

working prior to the absorption o f the applicant on

21.6.68 and they are regular members of the service

and those who initially came on deputation and absorbed

subsequently will be deemed to be its members from the

dai,e of their absorption and they cannot be assigned a

piece higher particularly when prior to their coming

to Delhi Police they were in a lower scale of pay than

those who are working as 3ub Inspectors in Delhi Police.

They were not holding equivalent post or grade and they

cannot be treated at par with such regular incumbents till

they become regular mefflber of the cadre. The applicant

and such similarly situated people win become members

CQntd...24
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of the cadre only from the date of their absorption.

In the aforesaid judgement dated 25. 1.94, the Hon'b^e

Supreme Court clearly laid down the proposition that

Seniority in service has to be dtermine d with

refsrence to the date of entry in the service uhich

waI! be consistent with the requiraments of Article

14&16 of the Constitution, The facts are admitted that

these 8ppl icants who are before us were in e lower

grade of pay in BaF, They got the benefit of the

pay scale of Delhi Police only from the date of their

absorption. Only notional pay fixation was allowed to

them from the date of their joining but this cannot

confer benefit of seniority. The judgement of the

Hon'ble ouprene Court in the aforesaid Appeals, laid

down that if the circumstances so require, a group of

persons can be treated a class ^spsrste from the

rest for any preferential treatment while fixing •

tneir seniority. The OM of 29.5.86 and Rule 17 of

Delhi Police (General Conditione of 3erwice)fiu!ea csn

give the» benefit only free, the date of absorption.

i'iny preferential fop.nefit,.^ accordinf to the Hon^bie

^upren,e Court in mattere of seniority, must be decided
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Of! objective considerations and by taking into account

the relevant rules and factors which can atsnd the

test of Article 14 & 16 of the ConfNormally

such classification should be by statutory rules or

rules framed under the proviso to Article 309« The

far reaching implications of such rules is that they

purport ot affect the seniority of persons who are

already members of the service. For promotional pc-st

generally the rules regarding merit and ability or

seniority-cum-fitness is followed in moat services.

The seniority of an employee in the later case is material

and relevant to further his Career prospects which can

be affected by fadtors which cen be held to be reasonable

and rational. His Lordship of the Hon'ble Supreme Coort

4.
while delivering the judgement on 25.1.94 referred to

Direct Class-II Engineers Association Ws atete of

Maharashtra 1990 2 4CC 715, atate of Ueat Bensal Vs

Aghornath Oey 1993(3) dCC 371. It ues held that

preferential treatment to those who armed fores

during Chinese Aggression in 1962, Indo«Pak yar,ig65,

Indo-Pak war, 1971 were entitled to the benefit granted

to them when they were demobilised from the Short

Contd. ..26
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in joining the (Armed Forces for the defance of the country

and therefore they were giwen the benefit of 4 to 5 years

of service for purposes of their seniority, this can ba

hfc?l.d to be justified. But His Lordship struck doyn the

preferential treatment .given to persons yho yere

discharged from- army in normal coursa and allowed

seniority by the Hon *blei (Allahabad High Court aincs

seniority can only be asaignsd for some compelling

reasons which is based on reasonableness. yhile dealing

with the case of atsta of UP &Wnr Us Rajender bingh

i*!alhan in the aforesaid Civil %peals, His Lordship

rslied on the decisions of the Hon ^ble Juprsme Court

•in the CSS8 of Ohan Jingh Ua atats of Haryana 1991 aupp.

2 jCC 1990, UOI Us Or S. Krishnamurthy 1989 (4} aCC 689,

Marandra Nath Pand®y Us otata of UP 1988 3 iCC p.52?.

In the aforesaid Civil Appeals ^aa allowed and it

was held -that those getting adversely affected yhsn

there are no reasonable and compel ling grounds to

assign seniority it was held that Allahabad High Court

was not justified in granting benefit of war service to

those who were demobilised after 1980 as a result of

{/•) Cofitd.,.27
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^ ressrvation of vacancies made for such officers in

1960 issued by the Govarnment of U.P. in technical

and non-technical services. It yas further held that

those uho are adversely affected by such orders have

a locus-standi since they are aggrieved parties and

thsy can file a in the Hon'ble oypreroe Court

or a. Keuiew Petition before the High Court because

the decision of the High Court upholding the validity

of the ressruation of 1980 adversely affectsd them

and once the state Civil darvices uere not implaaded

as parties in the Urit Petition filed by Cx.servioemen

eeekins eaniority by takina into consideration the

service in Armed Forces and the High Court deciding

in favour of Ex-servicemen. It uas held that on the

facts and circumstancss of the case this uas not

justified and the orders of the High Court uere set

-iPe as Violates of Article u . ,6 pr cHe Constitution

and an the Judge.snts uhere the benefit uas conferred

by the High Court upholding the validity of the

-eteation of vsoanoies for officers dsmobilisod later

"hsn there usre no compsning reasons to confer this

(7/ Con tdee. 28
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benefit were set aside by the Hon'ble iauprsme

Court and the right of the adygrssly affected

parties to agitats the matter through a

before the Hon'bis. iupreme Court was upheld#

Going through the entire judgamsfits of the Hon'ble

Sjjpreme Court, one comes to the conclusion that

unless there are compelling reasons, one cannot be

allousd to become member of a service from a date

earlier than the date of his actual becoming of a

member of that ssrvica, i,s. the dais of his

absQ rption.

20. In the present case, the applicant became

a regular member of the service only with effect from

21.6.88. In normal course, he is not entitled to

claxm the benefit of seniority prior to the date of

his absorption. He will be entitled to asniority

only from the date of his absorption, i.g, 21.6.88

when he was given the regular pay scale of fe® 1640-2900

admissible, to the, 5ub Inspectors of Delhi Police. The

judgement and order in case of Antony Mathew relying

on the judgeiftsnt of fladhauan(supra) is not based
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^ on the full analysis cf facts and the norras

laid down by the Hon'ble aupresne Court in regard to

the determination of seniority of deputationists/#

K. Madhavan's judgemant is not applicable to the

case of the applicant or to that of Antony Mathey*

The case of dsputationists on thsir'absorption,

will be gowsmad under Rule 17 of Delhi Police

(Gensral Conditions of u3ruic8)Rules uhich governs

^ recruitment, promotion and fixation of seniority

etc* This doss not confer the benefit on the

appi leant uhich has been giver? to Antony Mathey,

aince the judgement in the case of Antony Mathew

was on wrong appreciation of facts and si so is not

in conformity with the various judgements of the
jj^ #

Hon'bls Guprem® Court cited above, it would be

difficult to treat it as a binding precedent.

21* The interim order passed by the Tribunal may be

vacated end the respondents should also ba directed

not to hold a OPC till the gradation list is finalissd

after determining the inter-se-seniori ty af the

direct recruites/promotees/officers coming on

Cofitd*».30
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deputation initially and then getting absorbed

subsequent!y«

22. Taking a synoptic view of all the facts

end circumstances, the precedents and norms set

by the Kon'ble iupreme Court and their application

to the instant case under ad judicat ien» the

application fails on merit, on the grounds of

non-joinder of necessary parties and unexpleined

delay and laches and is dismissed, leaving the

part.lea tc bear their own co&ts.

23« The ratio of this judgefnent yil 1 hold good

in case of 1415/94 Kharak aingh uandhu Vs

UDI & 0 ra s] so .

9''
,8,'"^k^_-tirlngh) (J® P- ahar?r.&)

nember(A) MeroberCj)

dbc
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