CENTRAL AJMINLSTRATLVE TRI BUNAL
&il“JC‘i M_ BENCH: NEW U:LHL ,

Us ANC.1410/94
New Jelhi, the 17th February,1995

 Hon'ble 3hri J.¥. 3harma, Member( J)

Hon'ble shri 8.K. 3ingh, Menber(A)

Const.Bijender Kumar ,No.l960/3d

$ /0 shri Birbal :&ngh

presently posted at Scuth-ﬂest i)is tt.mﬂw

xx/O Village & P.U, Khatuali,

sis tt.iuzaffarnagar ,UsPe _ svo Applicant

3hri Shankar Raju, AMdvocate

Vs .
1. The Lt. Governor of NCI,
through Commissioner of fali ce,
Folice Head quar ters ,M30 Bui ldxngs
LeF. Estate,New Delhi.
2. The Dy. Commissionerof FPolice,
Southe-Vest Distts Vasant Vihar, . ; S : ,
New delhi. ses Respondents

By‘ dvogate: ahri Anoop Bagal

aawaum

Hon'ble 3hri J.¥. Shsrma, Member(.])

~In gase FIR 300/92 ufs 354 Ii’C the applicant
as an accused was placed urder suspension and t;hereafter
was dismissed without following the procedure of helﬁﬁng
departmehtai enquiry under -Arti’cle 311 2),proviso 2
of the Constitution of Indisz by the order dated 14.7.92.
That order was set aside in ori ginal application No. |
1033/93 by the judgement dated 22.9.93 giving 1i§3er§y
to the respondents to initiate the disciplin:ry proceedings
in accordance with law. The applicont was reinstated
in service on 13.11.93 but the period from 24.8.92 to
10.11.93 was not déciéeﬁ; and was stated to be decided
subsequently. On the basis of the aforesaid FIR, the
applicant was tried in a criminal ckcéurt ard by’, the
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dated
jud genent/4.4.94 the applicant was aceuitted from the

charge. After disposal of that case, the disciplinary
proceedings was commenced by the order dated 22.2.94
and the sumnary of allegations dated 23.3.94 was served

on the applicant with the list of witnesses.

2. h 11L.7.94 the afgplicant filed this applicgation
and by the order dated 1.9.94, the further progceedings of
the depar tnental enquiry was stayed and that order
continues. ﬁ

3. The relief claimed by the applicant is t%%a%. the
order of initiating departmental encquiry amd sumnary of
allegations served on the applicant be declared quashed

2nd the departnensl enquiry against the applicant be
dropped deciding the period from 24.8.92 to 10.11.93

as a pericd spent on duty.

4. On notice, the respondents contested the
apolication ardd opppsed the grant of the relief on the
ground that the agplicant was involved in an offence

moles tating Miss Katrina BEdward, a British National

w10 was going alongwith her friemd to IGI Airport

in Autorickshaw. The conduct of the applicant was
immoralin the sence that he kissed the said Miss Katrina
Edward and put his hard around her thigh ard also committed
:fﬁti:ge act with her. The said Miss Katrina Edward

on reaching IGI Airport lodged a report at Folige 3tation,
I3I Airport regarding the above incidence and the
report as said above was registered at Delhi Cantt.

The applicant and another Constable Ram 3aran wére
arrested, However, after dispensing with enquiry,

the applicant was dismissed from service but because

of the direction issued in U.A.1033/93 order wa% quashed
with the direction that the respondents can continue
with the disciplinary encquiry and proceed according

to procedure prescribed under Lelhi Folice( Funishment
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& Appeal) Rules,1980. The applicant has caused éamage::/to
the reputation of Uelhi Police force amd does n*::s%: éesai':ve
amd the enquiryr'proeeeéings against him’ eanéat be ér@gpeﬁ."w
As regards the acgquittal by the Criminal Court, it was ‘
said that it was not acquittal on merits as the gye-wiftness
«anéi the complaintant, two foreign nationals fafter,filing S
the complaint left th’é country and céuld not be produced
by the prosecution in the cOuit resﬁtiﬂg in acq@ittal
of the applicant. The applicant has nc case.

- not S
5. The applicant haSLfileé any regm.nder, Ne

heard the learned counsel for the parties and perused

the ‘records. T he acguittal by the Criminal court k
does;"« not ber the departmental éﬁcpirya The applicant
pelongys to disciplined Pol‘ice'force'ané only employed

to protect the citizens from being subjected to any
crime. The applicant as alleged himself committed
crime that too when he was on police duty on the Check
Pos t near Bharat Fetrol Pump on the demestic Alrport.

The British nationals, one of whom 55 alleged mcies tated

is Miss Katrina Bdwaré. It was the duty G’f the applicant
to help then rather than himself indulging in certain
acts which ccxnplaint;an’c disclosed in the written report
lodged inmediately after at the Folice Station,IGI Aigport.
In the case of Nelson Melice V. UL reported in JT 19%’2(5) '
Y.511 the Hon'ble 3upreme Court cOnsidere%i the caseof

the petltxoner who was acqmtteea by the Criminal Court,
after his acquittal the employee was prc_eeeéeei» in the
departmental enquiry in accordance mth rules. The
Hon'ble Sufrene Court considered tha.s matter an@i he}.é that
departmental enqiry in sut?h cases is not barred.

The resg:csrﬁents‘, therefore, even after theﬁcquittal of the
criminal case can commence the éeparﬁent&l‘enquiry 'agaﬁgirs'& |

the applicant.
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6. L Even ﬁula 12 of Gelhl Pmilce (i-umshment &
&ypeal)ﬁqle&‘-,wac ~gives power to u‘ieputy uammss isnw

ef Felme to proceed m.th the acqntted empl-yag in a

dgpartmen‘al,enqu;.ry. Rule 12 is qu@ated balsw

ahen a Police offxcer ‘ws been trz.ed ané :
acqmtted by a Criminal Court, he shall not
be punsished departmentglly on the same charge

or on a different charge upon the evid eénce =
cited in the criminal case, whether actﬂall?’ E
led or not unless;- ,

a) the criminal charge h&s fa}.leﬁ% an
technical greunés, or 5

b)-;&n the opinion of the court or can the

Deputy Commissioner of ?ehce, the
Frosecution witnesses have besen won over;

& » , c) the court has held in its judgement

: ‘ that an offence was actually conmitted and
that suspecion rests upon the ?chce Offmer

concerned; or , :

d) the evidence cited in the crlmmal case g
discloses facts unconnected with the charge
before the court which justify ée;:»artmafntal
Proceedings on a élffw:ent charge; or

e} additional evidence fc:r departmen tal
praceedmgs is available.,

7. - The contention of the learned c@unsei that. th& w@li
~ cant, has got clean acquittal from the criminal court is :
' nct basically correct. The cr:x.mnal court vu%a*ts ‘
order dated 4.4.94 observed that i’-’ev cemplamant and ﬂ}e |
. | eyewwi tness es Mlss Katrina Eéward ans% Mr. Nx,sh@laa L‘%ell,,{"j,,~

have left the ceuntz y on the day of FIR was regxstergﬂ

and did not appe ar 1nsp1te of Summons. In vie w s:)f tms
the prosecution evidence was closed and statment

ef accusd was also dlspemed with. Thus x,tis a'easg,‘,
of no evx.sdence. The department can prsceué against |
the applicant on the basis of relevant clrcwnstantlal |

ard Other evxéence which have been disclosed al@ngw}.th

- Summary of allegations, Thus it cannot be 581§ i:hat the
depar tmentsl enquxry is ba:t:reé because of the accmt&al

by the crimmal court.
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8. The learned counsel has alse argued that the case

of the aPplicant is not cevereé und exr Rule l2 but it is

not $6. Even the direction in the earlier UsAe  has
to be complieﬁ'with by the respondents as it was directed
that the disciplinary enquiry can be held and the order

of dismissal was quashed which was passed und er Artlcle

311(2)proviso,

F. In view of the above facts and circumstances,
we find no merit in this case. The interim order is
vacated. The respondents to proceed with the enquiry

according to law. Cost on parties,.
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