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Hon'ble Mr. B»K« Singh.

This O.A* No»1409/94 oy i%3» Karolesh 8ajaj and

Q• A* No«16u6/94 by Mrs* Sushil Puri hawe been filed against

Order No.r/89/l2/a4/217 (Annexure A-IJ dated 9.7.1994 and

Order to.F/89/l2/94/LiM0Pi\i/229/7470 (Annexure A-X-Ay.

2# The admittsQ facts of these cases are that the

raspondente 1^2 have appointed. Ms. durekha dma wiue therr

aforesaid oroers as the Principal of the uoilsge of Nursing^

Lok NayaK Oai Prakash i\iarain Hospital. This College, before

upgradation was a School of Nursing since 1936. The school

uaa upgraded into a College of hui-sing as per the decision

of Lt® touernor taken in 1992. In order to' impieiient the

decision, the College started functioning since March 1s>.3.

The admission started from August 1993 for B.ac. (Hons.y

in Nursing. Mrs. Kamieah Bajaj, who is the applicant in

O.A. No.1409/94 uas appointed in the School of Nursing
as Sister Tutor on 6.9.1971 and '"'rs. Susnil Puri uas

appointed in the School of Nursing as Sister Tutor on

8.12.1972, In the Seniority List of t hs Sister Tutors

teaching in the Nursing School, who were brought on the

staff of the College as Sister Tutor were Mrs. Kamlesh
rs * * i'ui r' ' •< runsSajaj, Mrs. Sushil Puri ana Ms..3urekha Saaia,aoa the Colleqe*

, ha.oc. inons.j xn Nursing, in the list of teacning staff,

the name of Mrs. Kamieah Bajaj is at Si.to.4, the oarae of

Mrs. Sushi! Puri is at Si. ho,5 ana that Ms. ourekha Sama

is at Si,No. 11. The College proposed to nave one Principal

and 2 aenxor Lecturers/Lecturers pending s anction/apprpyal

of the Goternment for creation of these posts. In the

raenawhile, it was decided in the exigencies of public

service, to fill up the post of Lecturers/Senior Lecturers

* *3



-3"

in the College of Nursing. The casesof all the 3

Candidates viz. f%s. Kamlesh Bajaj» Mrs. Sushil Puri

and Ms. Curekha 3araa were considered by the respondents

and Ms. Surekha Sama uas appointed as a Lecturer aha the

first order under challenge is her appointrnant as a

Lecturer, aubaeguently, she uas appointed as Principal

after having been appointed earlier as a Lecturer in

the uoilege of Nursing. The applicants in the present

QMS have challenged the aforesaid 2 orders passed by

the respondents on the ground that th8s'e.^^vioiative of
Article 14 and Id of the wonstitution and that the

not
respondents yere^justified in cancelling the orders of

the Additional Medical Superintendent, LNdPw Hospital,

who appointed Mrs. Kamlesh Bajaj as Principal only after

24 hours. According to him, the respondents have acted

in bad faith. The relief prayed for in 2 qas are the

Same and the same ay^uments have been taken by the

applicants against the appointment of Ms® Surekha Sama

and therefore, these 2 OAs have been clubbed together,

since the issues involved are identical and the same

orders have been challenged by both the applicants.

The relief prayed for in doth the OAs are tnat the

Tribunal should quash the impugred order at Annexure A-i

and Annexure a-I-A.

3. A notice was issued to tne respondent, who have

filed the r eply ana contested the applicantj^"anQ grant
of relief prayea for. We heard the learned counsels fur

the parties at great length ana perused tne records of

the Case and departmental file produced before us.

4. We heard the learned counsel Shri R,K, Kapoor ,

for th§ applicants ana the arguments continued on several

dates, ye heard Mr. R.K. Kapoor on 29.7.W4 and for the

respondents ue heard Shri SuraL Singh for Respondents 1 g. 2

C/'
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and Mrs. Shyarala Pappu and Shri 3og Singh for Responoent

No .3 i.e. Ms. Surfekha Saraa. uie again heard them on 5.6.y4

when Shrr i»l.K. Kapoor appeared for the applicant and ahri

Sura.t Singh and Shri 3og Singh appeared for the respondents

1, 2 and 3 respectively. Shri R,K. Kapoor, Shri P. Werma

and Shri i'i.K. Singh ^pearea for the applicants on d.y.S4

in u.^^. No.16u6/y4 with O.A. No.l4U9/94 and Shri durat aingh,
Mrs. Shyamla Pappu, Shri Jog aingh and Shri Anil AiTsrit

appeared on behalf of the respondents 1, 2 ana 3 respectively.
The arguments uera concluded on 27.9.1994, when i%, h.k.

Kapoor uith Shri M.K, Singh argued for the applicants and

ijhri Jog Singh, —..— and Shri Surat Singh argued
on behalf of the respondents 1, 2 and 3 respae ti vely. jrB
teamed counsels for the applicants have argued that Mrs.

Mi^lesh Bajaj and j%s. Sushil Puri yere the senior most

Sister Tutors appointed in 1971 and 1972 respectively and
subsequently they obtained their Masters itegiee also,
which is the reqaisite qualification for appointment as

Lecturer/Principal and that they were over-looked in the
appointment of Lecturers/Principal in comparison to Ms.

ijureKha Saraa, uho is appointed on 21.1.l98d and accoroing
to the learned counsel, she does not come uithin the zone of

consioeration fur the post of Lecturer/principal. He

further argued that t he applicants .i%,a. Karate sh Sajaj and Mrs.
uushil Puri were not even consiaered by the respondents 1 .x 2

Willie making the appointment of Ms. Surekha Saraa to

the post of Lecturer and subsequently to the post of Principal,
and since they did not get any response from the respondents

on their-representation, they have approached this Hon'bls

Tribunal for redressal of their grievances. ,

• *« 5
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Theiie applicant^ were filed on 11»7.94« It

yas further argued that no shou cause notice was issued

to the applicants beceuse it aoaunted to their aupersesfiu.on,

•ss result of th8 '̂̂ ^^%ade jn Thereforat crhsie

was ulscir uioldtion of Principle{af Natural Juati(-a in

cancailj.ny the order issued oy th« MOQitional iledical

juHfetrintenoent appoinuiag (Irs* Kamlesh dajaj as the

Principal of the usllege of Wursing, LMJPli Hoapita-l*

applicants firs* Kanlesh Bajaj and nra» ^shil Pura. oath

h«va been superego and ignored* It was Sircher argued
that no A^PC was held for the purpose of reguldX appoint^Mfc

for the post of Principal and as such the impugned oroer

is againat ail norms and proceduras and that it is withstit

juriadictionf because r&tspondents f^*1 ^ 2 are not c0wpscswt

to make such adhoc appointment without holding iiPt seating

for the same*

o« it is furthttr alleged tnat the responoanta have

malafioe anu on tht principle of pick ano cnooes in arosr

to show favouritism to Wa* 3urekha -^aflis uitn prejudih^s

to all tna rights and entitlements of tne applicants

1 &. 2* Hs further argued that euen for the purpose of

ofCiciaCing appointment, auhoc appomtmont, tempoiary

appointtflbnt f the senior inoot poraon shuulc haue oeen

conaiuered ali^iuie to hula the post of U»ccurei/prmcipal.

it uas furtner argued thdt doth the applicanta in the Z

0^ are hawing n*ic* (Nursing; and they have the sxpsrisQ'es

of ^3 years and 22 years respectiwely; uhereae ns* iurskha

SsMSf though Phil in Nursing is hav/ing only 6 ye^fra

sxperience as iister Tutur* In the absence of an/ rulea

ano criteria for appointment* the responaente had acopteo

tiie mtotnod of pick ana chuosa in an arbitrary and maistifilS
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manner and on the aforssaio grouna» ail tha iaarnd

counsels dppearMtg for tna applii^ants in tha ^ UMS wan&ad

thbf oirdev'a to ba t^uashbd and uantao tm- apfjusntfsam^ of

of them i*8« Nra* ifiaalaah BaJaJ ana t^a« iushil Pucjl to

the poat o<i the Daaia of tneir aaniority*

7« Tha learnao counaala appadiing for cha raaponuanta

1, ^ anu 3 fi.lao tha Recruitment hulea of for aireet

recruitment of 3anior Lecturta;r/LtiCturer/erincip«l. The

post of Principal and Lecturer are Group poata thm«a

nawe not been craatea yet for uant of sanction from che

niniatry of Home Affairs* i^o extra ramunaracion i.a edfti-**

aaibla to the incumbent for holaing the poat of Lecturer

or Principal till the poat la regularly created by tlie

niniatry of Home Affaira in consultation with tha iMipi9rt*

want of expenditure, rtiniatry of Finance. Tha Rulaa,

according to them, is still under finaiisation and £.nay

propose to adopt the racruitnidnt rules of ^llila fur

Srfacruitmant of Uicturer/ianior Lbcturer/Prxncipal of

the Nursing ujllega unoer the LNJPU HoapiCal. /^t«r tfm

po^ts are created ano regular pa/ acalea aanctlofiefi enfii the

racruitmbnt rules ara finalised, UPiC will be aakeo to

tne poat ano tu atslect a regular incumoent to holu i,i« post

of Principal/Lectursr • Penua.ng section of c.n*> of

Inoia. Dhe responuents 1 o. 2, after aue oeliberaLioAt •*

is raflacted frjm tha filea prouucad oefore tne norft^Xe

chay made adhoc appointment on the basis of the prapoead

rocruitment rulea and tha ordera of the i*liniatex of ^alth

and dedical l^-OiCBtion uere obtained before f1a» iurekha ^4ta

yaa appointed aa Lectuier ana subsequently uhan aha uaa

appointed as Principal* A copy of the Notinga Oaceci

alongwith che due approval of tna ilinister hao baen annaaitil
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officiating basis as Hrincipai, uollege of Nursing and the

orders were issueo under the signature of t ne tfien Joint

Secretary ^fledicalj» after the same bad been approwad by

the uhief secretary. They have also annexed a copy of the

letter datea 24.11.iya2 as 4nnexure-C to support their

contention. Thay have argucd that it xs not the Additional

fledxcai Superintendent, LNJPN Hospital, uto is competent

to fnaKe this appointment, but the competent authority is

the Government of the National Capital Territory, iielhi to

make such appointment of Senior Lecturer/Lscturer/Principai

in anticipation of formal recxuitmant by UP3C to these

Grade 'A' posts. Arejoinder has also been filed by the

applicants reiterating the awerraents made in the 2 OAs.

After hearing the learned counsels, ue have come

to the conclusion that both iTra. Kamlesh Bajaj and Mrs.

Sushil Puri are senior to tne Respondent Ms. iurekha 3ama

as oister Tutor, but if we go by tne draft riseruit Hulas

proposed to be adopted oy tne Government of the National wdpital
Territory of ueihi, the reHuisite qualifications for Principal
in the grade of fb.o7.^b-5UUd is a Masters jiegree in Nursing
uitn adwancao specialisation in Nursing, anu for Lecturer
the requisite qualification is a Masters decree in Nursing
from a recognised Institution/University ana for both 5 years
total experience of NursL ng including two yeae teaching
experience•

9- ule do not rely on the extracts of relevant
notes but ue perused tne ralavant records in tnis regard.
The matter ragardrng frUing up of Group post rn the
uollege of Nursing is only to run the affairs of the
CoUega in a araootn manner tiil tne posts are regularly
created ano sanction recerted from the Govern,nent of Jnora,
Ministry of Home affairs in consultation ur th the^ be
of expenditure, ,'linistry of finanoe. The recruitment rules,
which are in tne procass nf i-t^ •i.naiisation, are also expected
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to tako time in consultation with UP3C and iloPT* thsrafor8»

stop gap arrangements hawe to be made. It is true tnat

in the relevant file, the Hon'ble Minister of Health and trie
that

Secretary (Medical^ have obsorued^^the seniority should oe
strictly adhered to in making aohoc appointments* ahiie

dealing uitn tne subject, we also noted that Firs* 3« wasan

jiama was Qfficia,L.iQ as Principal since december ana

wdS due to retire on 3Qth June 19^4 and as such it was

absolutely necessary to make appointment quickly of a

suitable candidate from amongst availaole candidates. to

fill up the vacancy due to superannuation of firs* S® wasah * it

has alsomade clear in the file that no extra remuneration

uouid be made to the incumbent. Theie are 2 posts

of Lecturers and according to them there were 3 claimants viz.

a) Ms. Surekha Sama, Master of Wursing (1986), M« Phil®

in Nursing vlSSd^j 5 years teaching experience as

Sister Tutor®

bj i%s. Sushil ftjri, Master of Nursing (1987^; 20 years

experience as Sister Tutor®

cj Mrs® Kamlesh Bajaj, Master of Nursing il993;j /I

years experience as Sister Tutor®

1u. dhile examining the 3 cases, thay took into account

the Recruitraant Rules followed by AIIMS wherein the essential

qualification was S years experience in all with minimum of

2 years teaching experience in Nursing, after obtaining the

prescribed Post~graduate qualification. By implication,

the respondents inferred that the seniority could be counted

from the date the Masterfe degree was obtained in Nursing

by the candidates® The upper age iimt prescribed by AililS

is 50 years and of the 3 Sanaioates available, only Ms.

Surekha Sama was found to oe below 5u years and botn i'lrs®

•'
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. . j ^ QiiQhi 1 Puri wars abo'^e bU yearsKarolesh Bajaj arad ^rs. bushii Hurx w
Ion fnund thut Ns. byreKha baroa bad obtained^ of age. It uas also touna cnuw .»

tr,e «ast.rs Degree in Dureing in 1386! enereae the ether
2 candieataa abtainea their eagreaa in 1DDi ana 1967
raapacately. In additien, the raepdhdents aiao fe. .d that
lla. ierakha iafa had ddha M.Phil. also in Nursing, ahich
cna ether eanpieates did net pesaeas. Therefore, en tnase
cenaiderations. Ma. Durekha 8a">a uaa the only candieate
found eligidle for recruitment as Senior Lecturer ana

after her appointment as Senior Lecturer, she automaticaliy
bererae eligible for appointment as Principal on adhoc basis.
sJe t»e carefully gone through the rieal ajntencions in this
regard.

11, The Recruitment Rules are still in the process of
finalisation and the same is likely to take some time.
.The posts of Senior Lecturar/Ucturer/Principal have not yet
been sanctioned by the Gov/ernment of India, mnistry of
Home Affairs. In the absence of any Hacruitmant Rules,
ana in the absence of reguUr sanction for creation of these
posts, the respondents, after due delioeration, found tnat
Ms. aurekha Sama is senior on the basis of her having

obtained the Masters jjegree w earlier than the two, i.e.

19Bd; whereas firs, iushil Puri obtained the degrea in 19o7

and Firs. Kamlesh Bajaj obtained the same in 1993. if
go strictly by the year in uhich the Masters Degree is
obtained and ue go by 5 years total experience of uhich

2 years aha old be teaching one and that he candidates
should be 5u years or below, -ue find that Ms. uurekha

Sama is the only c andidate eligible to hold tne post of
Senior Lecturer/Principal.

y®

12 4 grievance, can only arise, if there is

violation uith respect to recruitment rules, tenure ana
^ ® 1



I

1?
-10-

othar conditions of aeruice. Itiis admitted by both ths

^ parties that the posts are not yet sanctioned anu that no

extra remuneration is provided for holoing the charge of ths

• post of denior Lecturer/principal- The Hacruitroent Hules

are unoer process of finaiisation. The respondents propost:

to foiioo the Rules of tie Alllld for direct recruitment of

Principai/denior Lacturer/Oacturer» yhen the posts are regularly
created.

Sanctioned aincj, / j|-je rules laid down for eliyioiiity

have 06-0 followed dy the respondents as is indicated by ma

departmental files placed before us. The notings on the file

are clear and un-ambiguous. On the basis of tte criceria

laid down by the Alls'iS, che respondents have conclusively

established that Ms. Surekha Sama is the only eligible

Candidate for the post of Senior Lecturer/Lecturer ' and also a,

for Principal and that is the reason why she was first

appointed as Senior Lecturer and subseguently as Principai.

The crucial oate of cdterrain in g the inter-se seniority ia the

year of obtaining the Wasters XJegreaj 5 years total experience

including 2 years teacnrng exparience and So years of age*

Tne net result has been that the c canoidaces, who are aoove
fis. 3. Sama

bu years, who are junior to .yj so far as the Payree is

concerned, were consa-oered, but were found ineligibls. The

contention of the learned counsel for the applicant is not

correct that they were not considered. The files indicate

that the candidature of f'k's. Karalesh Bajaj and firs, oushri

Puri was considered first for appointment of aenior Lecturer

and both were found ineligible and that is hou Ms. iuxekhs
Ocs u. a d. 33"

Sama was appointed as benior Lecturer. Once she was lone
OB

candidate eligible, she was eligible to^^appoin a wanior

Lecturer, and once she got the berth of Senior Lecturer,

she could easily be appointed as Principal to fill up vhe

vacancy caused as a result of the super-annuation of Mrs.

3. uJasan. when no Recruitment Rules exist , there ds no

I
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violation of any statutory rules mandatory or directory.

Tht Government of the National Capital Territory of ifelhi

at the highest level has taken a decision, after due deli*"

deration, to appoint Ms. aurekha Siaraa, uho a»-corQing to

them is trie only eligible ana ^'raost qualified candiuate to

hold the post of Principal atotd: in the exigencias of public

Service without any extra remuneration till the Group 'A'

posts ai'e craatad after receiving sanction ftom iTinistiy o®

Home Affairs in consultation with i'Tinistry of Finance, Govt.

of India and iathe meanwhile, the draft recruitment rules

also could be finalised ana UPSC would thers be reqw'-'atsd

to advertise the post and select a candidate, who t'utrills

all the qualifications. Till this is done, though Ws.

Surekha Sama fulfils the qualifications, but the appointiSBOt

is made only on a temporary/adhoc basis till the regular

incumbent joins, after the post is created on receipt of

sanction from the ctovernment of India* The &op gap arrange

ments made is on the basis of merit and on the basis of

Ms. durekha Sama bsing the only eligible candidats against

the other 2 i.e. Mrs. Kamlesh Bajaj and Mrs. Sushii. Puri

oeing ineligible to hold even the post of Senior Lecturar,

leave awiue tne post of Principal. The balance of canveniants

is in favour of the respondents, since they are the best

judges of the situation* and they have taken a conscious

decision strictly following the rulas of seniority i nco r pox a 18d

in ttie Rute of aIIMS, which they propose to adopt. The

Candidate appointed by them is not only eligible but is

the most qualified also and the respondents 1 c. 2 have

the power to appoint a suitable candidate till the posts

are created, till the UPSu advertises and makes direct

recruitment to fill up the post of Principal/Senior

Lecturer/Lecturer. The rules of transaction of business

also confer the power on the Government of National

.Capital Territory of itelhi ^.e. rlinratar ano the Secretary

• . » » t X
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to cancel an irregular appointment mads without any

jurisdiction by the Additions! lledical Superintendent of

LNSPN Hospital and the same rules of business also v^est

them with full powers to make appointment after selectingtUi-
frora . .

most qualified candidate- amonyst 3 available candidates.

The additional Medical Superintendent is not at all

competent to make even an adhoc appointment to any uroup

'A' post; whereas the fiino. ster and Secratary Incn^rge of

Health and fiedical dducation el's fully campei^ent to oo

30. There ia a bonafide exercise of discretion and powers

vested in the Minister and Secretary and they have folioweu

the procedures for deciding the seniority on the basis

of the aIIMS Rules for anpointraent of Senior Lecturer

and subsequently for appointment of Principal and

Ms. Surekha Sama for the post of Principal. The Minister

assisted by his Secretary is the, gorapt tent authority

in terms of the rules of transaction of business to

make adhoc appointments in anticipation of regular

appointment by UPSd. ye do not find any defect or

irreguferity iac! warranting judicial intsrvantion. ye

are f ortified. in our view by the Hon'ble Supreme

Court dtecision in the case of Rangaswamy as Appell^t vs«

Government of AP as a respondentAlR l&yO - SC - S35«

it was laid down that it is not for the courts tu adjudge

the suitability of the candidates or to scrutinise trie

releuancy of quaiificationt and recruitment rules, uneiss

fchsy are un-reasonable or violative of any ;irtii-ie of

Constitution or in-consistent with any statutory rules.
the

It fails within the domain of Lxscutive to fr^me recruit

ment rules, to prescribe qualification for selection of

suitable c andidates to fill up the vacancy by promotion

or by direct recruitment. In case of any grievance, in

#»#13
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W that respect, the appropriate authority must be fuovad

for rewieu of prescribed Ljuaiificiition• Courts must

refrain from assessing the relevancy and suitability of

qualification of the candidates#

13« During the course of arguraent and in the OA they

have raised and td<en the plea of malafide# The onus

lies on the applicants to prove by concrete instances

andproper pleadings that there uas an ulterior motive

to eliminate I'irs. Kamlesh Bajaj ano Mrs. aushil Puri#

Chile going through the pleadings on record, ue do not

^ find that the applicants have cited a sxngle instance to
establish any sort of maiafioe on the part of either

Joint jecretary or on the part of Jecretary or on the

part of the ilinister# as observed oy the whiaf Justice

Chanara chud in K» Nagraj vs# state of A.P®

3C 523 t3b;, "the burden to establish the malafide is a

heavy buruan to discharge# siagus anu casual aliegcitione

suggesting that a certain act uas done uith an ulterior

motive cannot be accepted without proper pleadings and
m

. f adequate proof". Je do not find any pleadings or svidenee

to prove malafide on the part of the respondents# Ail the

contentions raised by the learned counsels for the applicants

are un-tenable« However, i'is# 5# 5ama wiii not be entitled to
ahy pay, aiiouancas for tnese posts i.e. Lecturer as well as
Principal nor this stop gap arrangement wouio yive any weiyh-

/in ooth the tays in selection for both these-posts as ueii as for aeniori'ty
"grados# find any mis-use or abuse of power

conferred by RuJe s of transaction of Govarnment business

and therefore, judicial intervention is totally un-caiied

e •
e • • a "I ^
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for and the OA ia dismissed in limina as devoid of

any merit or substance leaving the parties to bear their

oun cost# s^;;copy of this order may be placed in both

the Q<!^s»

MEfiBER Ui

Pup

iJ*P. bHrthWA^
•itMdtrt iJj


