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Hon"ble Mre BeKo Slngh-

This J.A. NO1408/94 by Mrs, Kamlesh Bajaj and
OeAe NOo16U6/94 Dy Mrse Sushil Furi have been filed against
Jrder No«F/89/12/54/317 (Annexure A~]) dated 9e7e1554 and

Order No«F/89/12/94/LN3PN/229/7470 {Annexure A=i=dje

Za The agdmittsa Fécts of tiwse cases are that the
respondants 1 « 2 have appointed. Mse Surékha %%ﬁ viug their
aforesaid orgers as the Principal of the uoliégéruf Nursing,
Lo< Nayak Jai Prakash Narain Hospitale This wllege, before
uﬁgradation was g schaol df Nursing since 1%36e The gchaol
was upygraded into a Lollege of wursing as per the decision
of Lt. Governor tagken in 1992, In order to implement the
decision, the College startsd functioning since March 33?3;
The admission  started from August 1993 POT BeScCe (Honse
in Nursinge 0Mrs. Kamlesh Bajaj, who is the applicant in
0.A. N0o+1409/94 was appointed in the School of Nursing
as Sister Tutor on 6.5.1971 and ‘rs, Sushil Puri was
appointed in the School of Nursing.as Sister Tutaﬁ on
8.12619724 In the Seniority List of ths Sister Jutors
teaCning in the Nursing school, who were brought on the
staff of the College as Sister Tutor were Mrse. Kamnlesh o
Bajajs, Mrs. Sushil puri and Mse . Surekha Sama, and the iallzzzgii
de3Ce (Monse, 1n Nursinge 1n the list of tegcning staff,
the name of Mrse. Kamlesh Bajaj is at 3l.No.4, the name of
Mrse Sushil Puri 1s at 5le WOW5 ano that Mise surekha samg
1s at S5leNosl1le The Colleye proposed co nave one Principal
and £ 3enior Lactﬁrers/Lacturers Ppending s anction/approval
of the Government for creation of thase Fostse In tha
menawhile, it was decided in the exigencies gf public

service, to fill up the post of Lecturers/sSenier Lecturers
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in the College of Nursing. The casesof all the 3
Candidates vize Mrs. Kamlesh Bajaj, Mrse. sushil Puri

and Mse Surekha 3ama were considered by the respondents
and is‘SUFBkha Sama was appointed as a Lecturer gnd the
first order under challenge is her appointmant as a
Lecturer. Subsevquently, she was appointed as Prina;pai
after having been appointed @arlier as a tecturer in

the Uollege of Nursing. The applicants in the present
UAs have challenged the aforesaid 2 grders passed by

the respondents on the ground that the;gzliulatiue of
Accicle 14 and 16 of the .onstitution anc that the
respondents ueréj?hstifiea in cancelling tha‘urdera of
the Additionagl Medical duperiniendent, LNJIPN Hospital,
who appointed Mrse. Kamlesh Bajaj as srincipal only after

24 hourse According to him, the respondents have acted

in bad faith. The relief prayed for in 2 GAs are the

Same and the same ayguments have been taken by the

applicants against the appointment of lMs. Surekha Sama
and therefore, these < 0As have been clubbed togechnaer,
since the issues inuolvéd are identical and ths same
orders have been challeng;d'by both the applicants.

The relief prayed for in both the UAs are tnat the
Tribunal should quash the impugmed aréer at Annexure A=l

and Annexure A-I-A4.

3. A notice was issued co tne respondent, who have

. o ‘ 10ns
filed the reply anu contested the applicant, ana grant
of relief prayeu fore e heard tne learned counsels fur
the partiss at great length andu perused tie records of

the case and departmentql file prodguced before use

4o Wwe heard the learned counsel Shri. ®.K. Kapoor:

for the gpplicants anu the arguments continued on several

datese We heard Mre R.K. Kapoor on 259.7.34 and for the

Y

respondents we heard 3hri Surat Singh for Respondents 1 & 2

) " 4 oesd
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and Mrse Shyamla Pappu and Shri Jog 3ingh for Respondent
Noe3 isee i15e Surekha Samae e again heard them un,S.B.Qé
when 3hri M.£. Kapoor appeared for tne applicant and shri
ﬁurg;iﬁingh ant ahri Jog singh @ peared for the respondents
1; 2 and 3 respectively. 3hri R.K. Kapoor, 3dnri Pe Verma
and ghri N.KQ singh g peared for the applicants on He5e594
iR Jede Noe16U6/94 with UeAs ND14U9/94 and Shri Surat Singn,
Mrse Shyamla Pappu, Shri Jog singh and Shri Anil ARDit
@Ppe ared on behalf of the respondents 1y 2 ang 3 respectively.
The arguments were concluded on 27¢5419594, when Mre Heke
Kapgor with Shri M.k, dingh argued for the applicants and
Shri Jog Singhy ———— and Shri Surat singh argued
on behalf of the respundents 1, 2 and 3 respactively. The
le arned counsels for the applicants have argusd that Mrse
Mak lesh Bajaj and Mrse Sushil Puri were the senior most
Sister Tutors appointed in 1971 and 1972 respectively and
Subsequently they obtained their Masters Uegres also,
which is the requisite qualification for appointment as
Lecturer/Principal and that they were over-looked in the
appointment df Lecturers/Principal in Comparison to iMse
Surekha Sama, who is appointed on 21.1.1965 and accoraing
to the learned counsel, she wes not come within the zone of
conslgeration Pur the posc of Lecturer/Principale He
further argued that the applicants iMrs. Kamlashyaajaj and Mrse
sushil Puri were not even considered by the respondents 1 @ 2
whils = making the appointment of Mee Surekha Samg to
the post of Lecturer and Subssquently to the post of Princiﬁal,
and since they did not get any response from ths Tesgondents
an their'representation,,they have approached this Hon'bls
Tribunal for redressal of their griauénces.
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ions
Se The se applic.ntk: were filad on 11.7.94. It

was Purther argued that no show Cause notice was issuved

to the applicants because it amunted to their supersession,
as result of mﬂ"’t“?m. on 9.7.1994. Therefore, the:e
was clear violation of Principle! of Natural Justice in
cancelling the order issued Dy the AdUitional Medical
superintengent appointing Mrs. Kamlesh Bajaj as the
Principal of the callege of Nursing, LNJPN Hospital. The
applicants Mrs. Kamlesh Bajaj and Mrse. Sushil Puri soth
have bean supor-h{d and ignored. It was furcher argued

that no UPC was held for the purpose of regulaer appuintment
for the post of Principal and as such the impugned oroer

is against all norms and procedurss and that it i8& without
Jurisdiction, because respondents Noa.1 & 2 are ot compecant
to make such adhoc appointment without holaing UPL meeting

far the same.

De It is further alleged that the respondents have acted
malafide and on the principle of pick anc choose in oruse
to show Ffavouritism to Mse. Surekha sama with prejucice

te all the rignta_ and entitlements of tne apulicants

1 &« 4« He further argued that even for the purpose af
officiating appointment, achoc appointment, temporary
appointment, Lhe senior most person should have bDeen
Considered eligivle to hold the post of Lecturer/Principsh.
it was further argu<d that both the applicants in the 2
U#ds are having MeSc. (Nursing, and they have the gxperience
of 43 years and 22 years respectively; uhereas Ms. surekis
Sama, though Me Phil il:l Nursing is having anly & ysars
experience as Sister Tutor. In the absence of any rules

and criteria for appointment, the respondents had adopted

the method of pick and chnaa;ﬂ in an arbitrary and malasfice



maAner and on the aforesaid ground, all the lsarmd
cauas«;ela aapo‘M for the applicants in the £ UAs wanced
the orders to be quashed and wanted x® appozntment of &y
of them 1.8 Mrs. Kamlesh Bajaj and Mrs. sushil Puri to

the post oA the basis of their seniority.

7e The learned counsels appearing for the responuanis
1, £ anu 3 flled the Recruitment nules of ALINS for wirect
recruictment of Senior Lecturer/Lecturer/Brincipal. Tne
post of Principal and Lecturer are Group'A' posts anu thase
have not been created yet for want of sanction from che
Ministry of Home Affgirse. No extra remuneration is gdmi=
ssible to the incumbent for holding the post of Lecturer
or Principal till the post is regularly created by the
Ministry of Home APfairs in consultation with the uLepast-
ment of Expenditure, Ministry of Financee. The Rulas,
according to them, is still under finalisation and Lnhey
PPOpose Lo adopt the recruitment rules of ALIMS For
frecruitment of Lecturer/Senior Lecturer/Principal of

the Nursing College under the LNJPN Hospitals After the

POSLs are Created and regular pay scales sanctioneu ano the

recruitment rules are finalised, UPSC will be asked W adueriise

Lhe post and tu select a regular incumpent to holo iLhe post
of Principal/Lecturer. Penuing sanction af the Governaent of
india, the responcdents 1 & 4, after due deliberacion, ae
is reflected from the files prouuced before tne dorfole wourt,
they made adhoc appointment on the basis of the propeses
recruitment rules and the orders of the Minister of Health
and Medical towation were obtained before Ms. surekha Sams
was appointed as Lecturer and subseguently when she uas
appointed as Principale A copy aof the Notings dated 1u.. .54

alonguwith the dus approval of the Minister had been annexed



officiating basis as Principal, wollege of Nursing and the
orders yere issued under the signature of tne then Joint
se8Cretary \(feuical,, after the same had bsen approved by
the chief secretary. They have alsc annexed a Copy of the
letter dated 24.11.19%2 as annexure=C to supuort tnaix
contentions. They have argued that it 1s not the Additional
Medical Superintenuent, LNJPN Hospital, uhp is competent

to make this agppointment, but the Competent authority is
the Guvarnmeﬁt of the National Lapital Territory, lelhi to
make such‘apﬁointmant of Senior Lecturer/Lacturer/Principai
in anticipaticn of formel recruitmsat by UPSC to these
Grade "A' posts. A rejoinder hgs also peen filsd by the

applicants reiterating the awerments made in the £ JAse.

Be After hearing the Learned counsels, we have come

to the conclusion that both Mrs. Kamlesh HBajaj and Mrs.
sushil Puri are senior to tne Respondent Ms. Sorekhag Samg -
as sister Tutor, but if ge go by tne draft wecruit kulss
PrOposed to be adopted oy the Governwent of the National Qagizaig
Territory of welhi, the reqyuisite guaglifications for Principal
in Lhé grade of dse37.U=5UUUJ is g Masters Legree in Nursing
with aGvanced speclalisation in Nursing, anu for Lecturer

the reguisite qualification i1s az Mascers veyres In Nursing
From a recognised Institution/Uniu&rsity ant for both 5 years
total experience of Nur@.ng.including two yeams teaching

experience.

B We dg not rely on the extracts of relesvant

notes but we perused the relevant records in tihis regarde.
The matter regarding fFilling up of LGroup 'A4' post in the
wollege of Nursing is anly to run the affairs aﬁ’the

College in a smootn manner till the POSLS are regularly
created and sanction received from t he Gov&rnmént of India,
finistry of Home AfFfairs in cansultation with the H8partment
aof hxpenditure,,ﬂinistry of Finances. The Ietruitment rulss,

which are in the process,aﬁ\flnaliSatian, are alse sxpected

o
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to take time in consultation with UPSC and wPT, theréfara,r

stop gap arrangements have to be made. It is true thnat

in the relevant file, the Hon'ble Minister of Health and the
Secretary (ﬂedical)nave‘obsarvedﬁtha senio

strictly adhered to in making achoc appointmentse

rity should pe

while

desling witii tne subject, we also noted that MEse Je Wasan

$8Rm9 was officiacig as Principal since Uecember 1-54 and

was gue to retire on 3Uth June 1994 and &3 such 1t was

absolucely necessary to make appointment quickly of a

suitable candivate from amongst available candidates.to

fill up the vacancy due to superannuation of lirse 3. wasan. ztl’
been . . . '

has also %aae clear in the file that no extra remuneration

would be made sxskarie

of Lecturers and according to them there were 3 claimants viz. .

a)

b)

cJ

1U0

the Recruitment Rules followed by AIIMS wherein the esssntial 3

to the incumbent.

There are .

2 posts

Ms. Sufakhé Samé, Master of Nursing (1986},\M. Phile

in Nursing (1588,; 5 years teaching experience as

Sister Tutor.

Mrse Sushil Puri, Master of Nursing (1987,; 2U years

experience gs Sister Tutor.

Mrse Kamlesh Bajaj, Master of Nursing (1883); <1

ysars experience as Sister Tutor.

while examining the 3 cCagses, thay took into gtoount

gualification was 5 years experience in all with minimum of

2 years teaching experience in Nursing, after obtaining the

prescribed Post-graduste gualification. B8y implication,

the respondents inferred that ths seniority could be counted

from the date the Piaster% degree ygs - obtained in Rursing

by themcandidates; The upper age limt prescribed by AIING

is 50 years and of the 3 Bandidates available, only Ms.

Surekha Sama was found to be_bDelow 50 years and both Mrse

¢
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Kamlesh Bajaj amd Mrs. Sushil Puri uaré above 55U ysars

of agee. It was also found that Mse swrekha sama hat obtained
the Masters legres in Nuxsingiin 1986; whereas the other

2 candidates obtained thair'degraes in 1993 and 1987
respectively. In gudition, the :aspandants alsg found that
Ms. surekha Sama had done MePhil. also in Nursing, which

the othsr Cc andicates Gid not PosSseSSs Thecefore, on tnese

cofisiderations, Ms. surekha safla was the only canudidate

found eliginle for recruitment as senior Lescturer and

after her appointment as Senior Lecturer, she automatically
hecane eligible for appointment as principal on adhoc bagise
Je hwe carefully gone through the rival mntentions in this

regarde

11 The Recruitment Rules are still in the process aof
finalisation andvthe same is likely to teke some time.

ihe posts of Seniar Lecturer/Lactuxer/?rxncipal have nNot yet
peen sanctioned Dy t he Government of India, Ministry of
Home Affairs. In the absencie of any Recrultment Rules,

ana inthe absence of regular sanction for creation af‘tnase
posts, ths respandents, after due deliperatvion, found tnst
Ms. Surekha Sama is senior on the basis of Ner having
obtained the Masters iBgres kR earlier than the tuc, l.e.
1986; whereas Mrse. aushil Purl obtained the degree in 1967
and Mrse Kamlesh Bajaj obtained the sams in 1853, If e
go strictly by the year in which the Masters Uegree is
obtained and we go by 5 years total experience of which

Z years should be teaching one and that,ths candidates
should be 5u years or below, we find that flse sSurekna

Sama is the only c andidate eligible to holg the post of

Senior Lecturer/Principale

12« "4 grievance. can only arise, if there is

violation with respect to recrultment rules, tenure and
H

soweltu




other conuitions of ®rvice. Itjis admitted by both the

partiess that ths posts are not yet sancticnsd and that no

extra remuneration is provided for holuing the charge of the
post éf senior Lecturer/Principale. The Recruitment nules

are unuer process of finalisatione The resgondents propose

to follow the Rules of the AIIMS for oirect recruitment aof
Frincipal/senior Lecturer/Lscturer, when the posts are reguiarly‘

_ created.
sanctioned and . The rules laid down for eligioility

have besn followed 0y the respondents as is inuicated by he

departmental files placed before us. The notings onthe file

are clear and un-agmbiguous. 0On the basis of the criteria
laid down by the AIIMS, the respondents have conclusively
established tﬁat Ms. Surekha Sama is the only eligible
candidate for the post of Senior LectUrer/Leciurarfand;alsag
for Principal and that is the reason why she was first
appointed as Senior Lecturer and subseyuently as rrincipale
The crucial date of aatermining the inter-se saniority i3 the
year of obtaining the Masters Jsgree, 5 years total esxperience
including 2 years teaching experience and 54 years of .agee.
The net result has been that the < Canoidates, who afe above
lise 5e 3ama
oU ysars, who are junior to 4 50 far as the ieyree is
cufncernasd, were cons.dered, but wsre found inellgiblsQ Thé
contention of the learnsa counsel for the applicant is not

correct that they weie not considereds. The files incicate

that the candidature of lirse Kamlesh Baja] and frse Sushil
Purli was considered first for appointment of Senior Lecturer

and both were found ineligible &and that is how ils. sSurekhg
' ‘ - deciarsd as
Sama was appointed as senior Lecturer. Unce she was 4 lone
“ . ., + . aa . = - .

candidate eligible, she was eligible to”appalntigs senior
Lecturer, and once she got the berth of 3enicr Lecturer,

she could easily be appointed as Principal to Fill up the
vacancy caused as a result of the super-annuation of Mrse

Je wasan. when no Recruitment Rules exist , thersds no

N
4
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Lecturer/Lecturer.
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violation of any statutory rules mandatory or directory.
The Government of the National Capital Territory of Delhi

at the highest level has t aken a decision, after due deli=-

beration, to appoint Ms. Surekha Sama, who according to

them is tne only eligiple anu & most yualified wndidate to

hold cne post of Principal anx in the exigencis s af public
service without any extra remuneration till the Group CA°

posts are created after receiving sagnction from Ministry of

Home Affairs in consultation with Ministry of Finance, GOVEC.

of India and in the meanwhile, the draft recruitment rules

also could be finalised ana UPSC would then be regquested

to avertise the post and select a candidate, who fulfils:

all the gualificationss. Till this is done, though lMse
surekha Sama fulfils the gualifications, but the appointment
is made only on a temporaryfadhoc basis till the regular 
incumbent joins, after the post is created on éaceiﬁt af
sanction from tne Government of Indiae. The sop gap arrange=
ments madé is on the basis of merit and on thaibasis of

Mse. surskha Sa&a being the qnly eligiple canuicate against
the other 2 i.6. Mrs. Kamlesh dajaj and firse sushil Puri
peing ineligible to nold even the post of senior Lectulsl,
leave asiue tne post of Principal. The balance of convenignce

is in favour of the respondents, since they are the pest

judges of the situatiocny and they have taken a consciocus
decision strictly following the rules of seniority iQCOEQQEdt%é;
in the Ruls of AIIMS3, which they propose to adopte The |
Candidate éppointed‘by them is not only eligible but is..
the most qualified also and tte respondents 1 o« 2 have

the power to appoint a suitable candidate till the posts
are created, till the UPSL advertises and makes direct

recruitment to fill up the post of Principal/Senior

The rules of transaction of buSiness'

also confer the power on the Government of National

capital Territory of Delhi jpee

-

fiinister and the Secretary




to caﬁcel an irragular“appnintment made uithnut:any
jurisdiction sy t he Additiona Medical 3uperintendent of
LNJPN Hospital and the same rules of business also vest
them with full pouers to make appointment after selactingthéi?
most gualified candidaggéggongst 3 gvailable candidates. .
The Additionalvmedical Supsrintendent is not at all
competent to make even an achoc appointment to any Group
"A' post; whereas the Minister and Jecretaly inchurge of
Health and Vﬁdiéal Lauc ation are fully compe.ent to Go
sge Thers is a bd&aﬁide‘exercise of discretion and pouwsIs
vested in the Minister and Jecretary and they have followed
the procedures for deciding the senicrity on the basis
\}' of the AIIMS Rules for appoihtment of Senicr Lectursr
and subsequently for gppointment of Frincipal and
fMse Surekha Sama for the post of Principale. The Minister
assisted by his Secretary is the competent agthofity
in terms of the rules of transaction of business to
make adhoc appointments in anticipation of regular.
appointment by UPSC. e do not find any defect or
irregulrity zm{uarranting judicial intervention. ue
- are fortified.in our view by XeAXX¢ the Hon'ble Supreﬁsk
| Court decision in the case of Rangaswally gs Appellant u@;ﬂ
Government of AP as a respondent.= AIR 195U = 50 = 535;'
It was laid down that it is not for the courts to adjudge
the suitability of the candiuates or to scrutinise the
relevancy of qualification, and recruitment rules, unelss

thay are un-reasonagble or viclative of any arcicle of

Constitution or in-consistent with any statutory rules.
the :
It falls within the domain of Exscutive to frame recruit-

ment rules, to prescribe gualification for selection of

‘suitable c andidates to fill up the vacancy by pramotiaﬁ

or by direct recruitment. VIn case of any grievance, in




/in ooth the
gradu Se

that respsct, the appropriate authority must be moved

for review of prescribed gualification. dLourts must

refrain from assessing the relevancy and suitability of

gqualification of the candidatese

13 furing the course of argument and inihé JA they

have raissd and taken ths plea of malafide, Thse onus

lies on t he applicants to prove by concrete instances
andproper pleadings that there was an ulterior motive

to eliminate ¥rs. Kamlesh Bajaj ano Mrse. sushil Purl.

While going through the pleadings on record, we do not

find that the applicants have cited a slngle instance to
establish any sort of malafice on the part of elther

Jdoint secretary or on the part of zecretary or on the

part of the Ministere. AS observed oy the chief Justice

fire uhgnara Lhud i1in Ke Nagraj vse. atate of A.Ps (1985

S 523 36,, "the purden to establish the malafide is g3
haauy'burden tao diécharge; vague anu Gasual allegations
suggesting that a certain act was done with an ulcerior
motive cannot bDe accepted without proper pleadings and
adequate proof's Je do not find any pleadings or eviderce

to prove malafide on the part of the respondents. All the
contentions raised by the learned counsels for tne aﬁ?liaﬁﬁts
are un-tsnablee Howsver, Ms. 5. Sama wiil not pe entitled to
ahy pay, allowances for tnese posts l.e. Lectursr as well as
Principal nor this stop gap arrangement wouic give any weigh-
tage in salactiqnmfor both §hese-p0$ts as well as for senim:%tg;
Tde We do not Tind gny mis-use or abuse of power =
conferred by aules of Fransactlon of Lovernment bpusinees

and therefore, judicial intervention is totally un=-called

..0:'}4—




for and the U0A is dismissed in limine as devoid of
any merlit or substance leaving the parties to pear their

own coste A®opy of this arder may be placed in both

the JA4se
A ’\ ‘ /}Y\;f T i
(B.Ko SINGH) (Jers SHARMA,
MEMBER { A/ MEMBER (3
Pup




