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New De lhis November 17, 1895
HON'BE MR, S.R.ADIGE MEMBER(A)

Smt, Sushil Kaur,
w/o Late S,Harcharan Singh
WS working with the Steel

Authority of India Limited, Ispat

Bhavan, Lodhi Road,

New De 1hi - 110003,

R/o EA=-407, Maya Enc lave, G=8 Area,

I\BW Dre lhi - 110364. .......AppliCaﬁt.

BY Shri B.S?.Jain; Advmate.
versus

1. The Comptroller & Auditor General
of India, Bahadur Shah zafar Marg,
New De lhi

5. The accountant General( A & E)
Punj ab, Chandigarh( 160017),

(Formerly A.G., Punjab, Shimla),

3, Union of India
through

Secretary,
Ministry of Personrel,
Public Grievances & Pension,
Morth Block,
New De thi =-11000L .
4, The Secretary to the Govt, of India,
Ministry of Finance,
Department of Expenditure, .
New De lhi - 110001 «e..BeSpondents,

By Shri J.Banerjee,Advacate

JUDGMENT

In this application, Smt,Sunil Kaur, legal
. and widow of 1@
heir / ShTY H%rc%a}.‘gn Singh, former UDC , Office

of A.G.Punjab, Shimla has sought a direction to

t‘heres;)ondengtsv to extend to her the benefits of
GOI's orders contained in Finance Ministry's DM s

; o i h
dated 16.6,67 ag amissibla 0 ?,riste ‘nquand‘

as had been given to Shri T,5.Thiruvengadam and
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others vide Hon'ble Supreme Court's judgment d ated
17.2,93 and to direct the respondents to give to
the applicant family pension w.e Jfd27.,2,82 , the
date of her late husband's death in acc ord ance with

Finance Ministry's O.M. dated 844,76

2. Shortly stated Shri Harcharan Singh joired
as UDC in the Aquntant ®reral Punjabts Office
Shimla on 18.4.5¥ and worked in that office till
12.5.63 . According to the applicent, Shri Singh was
went on deputation to. the post of Accountant,
Hindustan Steel Ltd, {(now SAIL) a CPSU on

13,5,63 where he remained on deputatiom till
1.5,66 and thereafter upon his request d ated
26.3.66 (annaxure-A3) for absorption, he was
pemanently absorbed in SAILw.c. f. 2.5,66 (Ann‘*mw-A@}«
and served in SAIL upto 27.2.82 on which date he
expired (Annexure=A$, upon @ ich the app licant was

given compassionate appointment,

3. The applicant thus avers that her husb ard
rendered s qualifying service of more than 15 yoars
under the Central Govt, from 18,4.5i to 2,5.66, and
there after he served SAIL till 27,2,32, At the time he
left the Central Govts to join a FSU there was no
provision of allowing pro rata retirement benefits
to Govit, servants, but as per Finance Ministry's Q.M.
dated 10,11.60(Annexure 3 ), Central Govt. servants
who joinded PSUs/Autonomous bodies in the public |
interest were entitled to an anount equal to what
Govt, would have contributed had the Officer been on
CPE terms under the Govt. together with 2% interest

thereon for the period of pensionable service

under the
0e Govt, The applicant stat2s that as far as
ﬂ\
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she remembers her hquanCL adsid not get this amount
and in case the position /. otherwise that amount
may be adjusted against the arrears of pension/
family pension claim @d by the applicant, It is
further stated that subsequently, pemmanent Central
Govt., employzes on deputation to and permanently
absorbed in PSUs on or after 16,667 were made
eligible for pro rata retirement benafits for their
service under the Central Govt, vide Finance Minstry's
OuM. dated 16,6,67 and their family was also

made entitled to family pension vide paragraph 8

of Finance Ministry's O.M. dated 8/4.76 (Annexure- Yo
The applicant further states that by the Hon'hle
Supreme Court's judgmeat in D.5.Nakra Vss UOL =~ AIR
1983 SC 130 whereby fixing a c;,ate for retirement
benefits was held to be arbitrary, and on the basis
of the Hon'ble Supreme Court's 'judg!'ﬂ@;'lt dated 17.2.93
in the case T.3.Thiruvengadam Vs, UOI & others =1993
(24) ATC 102, the applicant is also entitled to

pro Tata retirement benefits to her husband till
27.2.32and family pension thereafter, but her
representation addressed to the respnondents dated
17.2,94 was rejected in May,l1994 (A mnexure=-A2),
compe lling her to file this application,

4, The respondents in their reply have contested
the O,As They state that the question cannot be |
brushed aside whether Shri Harcharan Singh got

the CPF from SAIL or noty They further state that
Shri Singh is not entitled to pro rata pensionary
benefits as per Govt. instructions, including the

recent instructions issued on 3.1.95 (Annexure=~R1  Jis

bec ause the concept of payment of prorata pension

on sbsorption in a CPSU came into existence w.e,fe

A
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16,6567 énd there was provision for payment of
prorata pension prior to that date, Furthemore thesr
point out that those Govt. servants who were absorbed

in PSU's between 10,11,60 and 15,6,67 were entitled to
the retirement benefits envisaged in GOI's OM,

datad 10,1160 provided that the absorption was
made in the public interest but in the present case
Shri Singh tendered regination from Govt, service
which was accepted w.2,f, 2,5.66 to take up a

CPSU appointment on his own volition. Since this
absorption was not in the public interest, he

was neither eligible fgr the benefits as
contained in GOI's O.M. dated 10,10,%0 nor entitled

for the pensionary benefits under O.M, dated
16.6.67 and the judgments relied upon by the

app lic ant were ir:elevant.

Se : The applicant had filed rejoinder in which
the Resp.'s dvermen ts that the applicantts
hu-sban;ditopkf @'plmymmt in ths PSU/on his oun b adh
wlition A28Boan specificdlly deried, 2nd it has/
enphatically stated that the qppbicdnt was sant on
deputation to HSL(now SAIL)end was Bhsorbed thers
in the public interest, It is further asserted that
the @pplicant never resigned from the 0o vte servics
but the Respondents on theigz_nused the words
"resignation™ in their order d@ ted 22.3,.69 which

wa8s only a8 technical resionation.

A
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Bs I have heard shri 3,5, Jain for the

-5

egpplicadnt and shri J, Banerjesy; for the respon=-
dents, I ha3ve 8l e perused the materials on

record, and have mnsidered the matter cdrefully.

7 It isnot denied that the spplicentis
husband wds 8bsorbed in HSL wWw.s.f. the same

d@te his resign2tion from the Centr®l Govt, wés
2ptep ted T esul ting in the termination of his

lien there.{Annexur @ A=5). There w8s thus no
bredk in service. From the Teply filed by the
Respondents it 8ppedrs that they h3ve rejected

the cl@im for pror2t2 pansionsery benefits, becAuse
according to then his absorp tion in the PSU w2s
not in the public interest but on his own wliton,
and 38lso bacluse he did not sa2tisfy the conditions
l2id down in the Dep@rtment of Pensions .M.

déd ted 3.1,95,

8. Al though the 2pplicant in her rejoinder
hag contended that her husband wag absorbed in

the PsSU in the public interest; it is noticed that
in pa8ragrdph 4(6; of the 0.A. she 2dnits that her
husband requested for 2bsorption in HSL uwhich wese
dgreed W and moreover in her rapresen tétion

déted 17.2.84 &ddressed to the Accountant General,
Funja2b (Annexure AB) ehe has stated that har
husbénd's c8se ués exBetly similar to thetof

shri H.3, L8l who w2s 8lso on deputdtion from

office of thes A.G,, Punjdb and was finally &hsorbsd

in HSL in 1866, I note th&t shri H,3, L&l had

fil ed D.ﬁ\._ 527/87 in the Hyderabad Bench of AT

7



dlso cl@8iming prorétd pensiona@ry benefits

which w@s disposed of by 3n exh@ustive and

well considered judgmaent on 14,4.88 allowing the
praver Wea.fs 1.8,76 (AISL] 1988(3) P.53) vhersin
it was conclusively hald that $he 2pplicant hag
rasigned from the Govt, service on his own wlition
to join t’ﬁe PSUs Thus manifestly the applicantis
assartion in her rejoinder that her hush@nd had
resigned from the Covt, service 2nd was @bsorhed
in the PSU in the public interast, does not stend
scrutiny, but in the light of the Tribunal fs
judgment in H,B, L3lf%s ca8se (Supra), the chdllenge
to which in sLP (Civil) No. 14434 of 1988 wasg
disnissed by thg Hon'ble Supreme urt on 9,1.89
AnnexuTe RI=-2) that faet that shri HErcharen singh
wasg 8bsorbed in the PSU on his own wlition Qoald

not deb@r him from the pror2td retirement benefits.

9. bming to the contents of ept. of
Pensions 0.M, dated 3,1,95 it @ppears that the
said 0,M, h38s been issued in the back groumd of
the Hon'ble Suprene hurt's judgnen t in

Thiruveng@dam's case (supra).

Jh
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That judgnen t noted the contents of Rule 37 CCS
Wik

A A Govt, serv@nt who h2s begen pamitted

to be 8bsorbed in @ segrvice or post in or

under @ corpor2ticn or comp@ny wholly or

substen tidlly ouned or controlled by ths

Govt, shall, if such 8bsorp tion is decl@red

by the Govi. o be in the public interast,

be deemaed to h8vs retired from service from

the d@te of such @bsorp tion and shall be

eliqgible to receive ratirenent benefits

which he m@y havpn elected or deegned to h2vs

el ected, 3nd From such d@te @3 may he

detemined, in 2coordénce with the orders

of the Govt. @pplicéble o himu

Provided that no decl@ration regdrding

absorp tion in the public interest in @

service or post in or under such corpo=

r@ tion, company or body sh2il be reqguired

in respact of 2 fGovte sarvnt whom the

Govt. m2y, by order, declére to be 3

scientific gnployee. ®

It noted that Rule 37 provided that 2 Jovi,
serant who wds pemitted to be @bsorbed in serwvice in
a Central Govt, Public Undertd8king in puwlic interest
be degned o h3ve retired from service from the dete
of such 8bsorption 8nd would be eligible to recsivs
retirement benefits in 8ccord®nce with the orders
of Govt. @pplicdble to him., It wds not disputed in
Thiruveng3dem's c@se (Suprd) that hs was permitted
to be 2bsorbed in .the Cen tral Govt, Public Undertaking
in the public interest @and must be deened to have
retired from Govt. service from thg date of his
absorp tion 8nd wes eligible to raceive the retirement
benefits. The Hon'ble Supreme Durt further observed
that it was no doubt correct thdat the retirement
benefits envisdged under Rule 37 were to be

detemined in accorddnce with Govt. or ders,but a

A
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p lain redding of the Rule didnot penﬁit any
classificdtion for gran ting the retirenent
benafits, UWhen the Rule specificdlly provided : :
that all the persons who fulfilled the pre-conditions
prescribed therein were deened to have retired

from Gowvt. service from the date of @bsorption &nd |
would be eligible t receive retirement bensfits,
the Govt, while grénting benefits culd not deny ths
s8mea to some of thgn on the basis of 2rbitrary
classification, All thoss persons who fulfill ed
the onditions under Rule 37 were 2 cl@ss b} them~
sel ves @nd no discrimin2tion could be permitted
within the s@me cl2ss. Government's action

in restricting the benefits under the revised 0 .M.
d2 tad 16.6.67 only to those who were 2bsorbed

after that date went contrary to Rule 37 and could
not be sustdined. Accordingly Shri 7.5, Thiru- |
vengadam's appeél {(who after about 15 years

\in Govt. service w@s parma@nently absorbed in 2
Pulslic Under taking uhe-n‘ he retired on 1.4.84) was
2llowsad, C"‘*nd the Respondents were directed to

grant pror2t2 pension and other benefits to

shri Thiruvmgaéam under thé Fin2nceg Ministry's

C.0. datad 16,6.57,

10, In this mnnection it is specificelly b
be noted that Rule 37 CCS (Pension) Rulzs, 1972
8s it then stood required the @bsorp tion of the

Govt. servent in the PSU in the public interest.

in f‘a'c't the Finsnca T’%inistryls o.M, dated 18‘11.56

2s well 2s 16,6.67 @leo required the Sovt. servent's
, :

permanent trdnsfer to the PS) in the public interest,
P , ' it

\



However, the Respondents in their rejoinder

have 8ppended copies of Oep t. of personnel

.M. dated 21.4.72 (R3~1) as well =as

25.,3.77 (RD-Z) whereby the requirement of getting
@bsorbed in the PSU in the public interest wasg

Q
no longer ma8de/pre~condition &nd sven those

peménent Govt. servents who had been or were
@ppointed in the PSU on the basis of their
gpplicdtions in reaesponse tc press 2dvertisenen ts,
circul2tion of vacancies etec, @nd who uers
absorbad on permédnent b2sis in such PSUs in which
they were 8ppointed were 8lss made eligible for

payment of retirement benefits,

e, It is perh%ps for this redson that
7

Rule 37 CCS' (Fension) Rules, 1972 uads 2manded
by D t, of P ensions Notific2tion No. 4/15/88/
P&PU(D) d2ted 9.10.91 published as 5,0, No.
2740 in the Gazotte of India deted 2,11.91,

. whersby the requirmment of 2ssorption in the pibhe
mlenil :
” REP for eligibility for retiregnent banefits

w8s specificdlly deleted, which runs 2g follows:

"ule 37, Pension on Absorption in or ,
under @ corporation, compény or
of body ‘

§1) A Sovt, serv@nt who his bean
permitted to be @bsocrbed in @ sarvips or
post in or under & rpordtion ar Gmpény

wholly or subst2ntidlly ouned or contro=" .

lled by the Gentral Jvt, or 2 Sta tg

Govt, or in or under =2 Body controlled

or financed by the Centrzl Govt., or a

St8te Govt., shall be degnad to he ve

retired from service from the date of ,

such 2bsorption and subject b sub-rgl e 3)

he shall be sligible o receive Tatiremant

benefits which he may haye &lectad, or
desmed o havg elected, 2nd fFrom such
d8te @g may bg detaminad, in 2coordénce
with the orders of ths Centiral oo vk, appli=

Cable to himn

EXPLANATION = m s of 8hsorp tion shall be-

(i) in case @ Govt, gnployee Jjoins
P : ‘
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that corpor2tion or company of body¥

(ii) in c3se 2 fovt . enployes initiglly
joins @ cormporation or compdny or
body on foreign servics tems by
retdining @ lien under the Govi.,
the date from which his ungudlified
rasigna@tion is accepted by the Go vt

(2) The provisions of sub-rule (1) shall also
apply to Centrdl Govt. serv@nts who @re pemitted
to be @bsorhed in joint sector undertdkings,
wholly under the join ontrol of Centrdl Govi.
and 35ta o vtg/UTAs or under the joint
control of twa or mors Std3te GO vis, /UTAs.

(3) thers there is 2 pension schene in @ hody
cwntrolled or findnced by ths Centrdl Govt. in
which Govt. servent is 2bsorbad, he shall be
entitled to sxercise option ei ther to count the
service rendered under the Centrdl Govt. in that
body for pension or to receive pror@ e retizanen t
benefits for the service renderad wnder the
Cen trdl Govt. in @ccordence With the orders isSued
by the Centrdl Govt.™

12, Hence the requirenent of 8bsorp tion in ths

public interest in the PSU would not Sppedr to

be 28 necessiry pra-mndi‘éian for grént of retirdl
banefits, which is @lso supported by p2rd 4(i)
of the Deptt. of Personnel 0.M, d2ted 31.1.,86
which statas that the :esign&itian from Govt.
service with @ view o secure gnployment in 2
Centr@l public enterprise Qith proper permissg ion
will not ent2il forfeiture of the Service for the
purpose of retirement/teminal bensfits, In such
c’ases,b tha Govt. servdnt concerned shall be
deened to have retired from service from the dite
of such resign2tion and shall be eligible W .
receive 811 retirenent/tsrminal benefits 2s
adgnissible under the relevant rulgs 3pplicible W
him in his parent org@nisation. The mntents
of Deptt. of Pensions 0., dated 3.1.95 h@s to be
S~




viewed in the 8bova background, This C.M.
regduires fFul filment of the follnowing condition
before the benefits of O.M, 42 tad 16.6,67 cén be
axtonded, sven if the Govk. servant was abs@rbe’d

in the CPS3U prior to 16, 6,87,

(1) the @bsorbee would have to satisfy

all the tems and conditions reqgarding
grant of retirement henafits 8s 12id
down in Fin&nce Mministry's 0.M, dated
16.6.67 8s amended by “Hheir 0.7, '
dd ted 19.6.72. B

If 2cco rding o the Respondents! con tention that
the spplicent's husband does not fulfil this
4 haw ”

ondition (i), they shouldAindicata:ispecif‘icﬁlly
Wwhidch of the conditions in Fin@2nce Ministry's
0.M. dated 16.6,67 2s @mended DY their 0 .M, d@ted

e
19.6.72 omd not satisfied by the @pplicéntts

Yov

hushand becduse the initidl burden of .u rests

g Whe fhe 7 bl [fus bhos #dF bun dine by fhe ﬂ,f/‘mwimifﬁ
upon thefke make;\assertimn’.\ If it is tge :
Respondents'! oon ten tion that tha applicdnt wis
not absorbed in HSL in the public interest, but
on his own wlition and hence does not satisfy
that condition which specified in Finance Ministry! 5
0.M. dated 16.6.67, 1 have 2lreddy noted that the
requirement of being abeorbed in the PSU in the

public intsrest, is no longer a pra-canditisn'f‘m:

entitlenent to the retiral benafits.

(ii) The second condition which reguires
to be fwlfilled in Fin2nce Ministry's
0. ddted 3 1,95 that the absorbae
should ha@ve proceeded (enphisis
supplied) to the HSU in the public
interest @nd w2s a8bsorbed thers prior
o 16, 6.1967,

Adnittedly the applicdnt's husband wis 8bsorbed

/1\
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in HsL before 16.6.67, @nd it is also not denied

that the @pplicant's husband proceeded there

initially on deput?tion, An orgdnisation bqrmwls
staff from other orgénisations on deputatién,
when it ca@nnot fill @ particuldr v@cancy from its
own resources, and it is nsacesaafy to fill up the
vagancy in the public interast, The f2ct that
the tonsent of the person going on dgputation to
that ofganisation is takan‘} does not make ksuch *7
deputation in the public interest 2ny lass.
Hence this cenditibh must be deemed to h3ve been

s8tisfied.

(iii) the 2bsorbee should have received the
retirement benefits a@s per Findnce
Ministry's G.f“,. dstﬁd 1{3011:6G Viz.
an amount equdl to what Govt. would
have contributed had the of ficer bsaen
on Contributory Provident Fund tems
under Novemment, together with 2%
simple interest thereon for the period
of his pensionable service should hB8ve
been credited to his CPF Account with
the PSU as @n opening balance within
one yedr from the dd@te of his/Her
pemanent absorp tion,

The
The reguirenent tha@tj@bsorhee should h8ve recsived

an amount equdl to what the Govt. would have
contributed hadd the officer been on {on tributory
Pro sident Fund temm under Govt., together with
simple interest thereon 2t two percent for the
period of his penéionable service under Govt.

may ‘be cradited to his mntributory Provident Fund
fceount with the PSU 2s 8n opening ba2ldnce on the
datg of pemanent @bsorption - i121d down in

Finénce ﬁiniﬁtry's O.M, dated 10.11.60 itself

A
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appedrs to be bsced on the 8ssump tion thet th
afficer was p@manmtly transferred to the 0P SU
in the public in terest, but 8s Rule I7 5 (Fension; :
qul gs, 1972 2s @mended in 1991, no longsr makes
p@manmt transf‘er/abwrg:xticn in the Psy in the
public interest @ necessany pre-condition for
grant of retirement benefits, ~van if the
absprbee did not receive tha retirenaent
benofits @s per Finance Ministry's 8.0, 43 ted
m.ﬂ.sc}th'qt should not debar him for grént of
the Totirement bensfits, morse particularly 3s the
dt. 3. 1.85 :
paragraph 4 of 0.M./itself stdtes that where
the retiramnnt benefits 2re grénted, pF benefits
received in tems of C.M. d®ted 10.41.60 would
haye to be refunded by the 8bsorbee to Govt.
together with interest @t the pr gscribed rate
thereon. In any event the 8pplicdnt herself
has stdted that she-is not 2u@re whathaer her
hushand had been paid this sum or not,@nd in c2se
this @2mount was received by her 1&8te hushand whe
hasg of fered that the s3me could be 3djusted
against pgﬁsic;n/f‘amily pension being given

har,.

13, Thus the oontents of 0.0, deted 3.1.95
cénnot be @ barrier to the 2pplicadnt’s 18te

husbend®s claim to pror2ta retirsment beneflits.

14, ns stdtad @bove in the c@se of O.A. 527 /87

H.3, L8l VUs. C & AG of India & Ors, decided by

# s
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tf-we Hyderabad Bench of the Tribunal on

14.4.88; in which judgment the pror&td oo
retirement benefits to the 8pplicdnt Were
alloved under very simil@r cireumstances,

;‘m the Respondants were d ir ected o extend

to him prorétd retiremaent benefits Wesef e
1.8.,76 for the service render ed by ‘him in the
centrel Govt. from May, 1952 to 11,12.67.

sLe (CA Mo, 14434/88) Filed by the £ & AGI
ag2inst the Tribunal judgnent 02 ted 14, 4,88
wag dignissed by the Hon'ble Supreme ourt on
9.1.8¢., sSimilarly, shri J.M, Paul who had
been refused prord@t2 penslon by the omp troller
. Auditor Generdl of India Filed 0.A. No,1521/93
sseking directions to the Respondaents o extend
to him the pror2i2 retirement ben ofits 8s had
been given to Shri H.3. 2] wha-was simileply
situdted, @nd the Tribunal by its judgment
dated 13.12.93 in that ¢ .A, 8llowed tha prayer
and dir ected the Rescondents to grént the
prordtd pension to the applic®nt from the

42 te of his retirement., Agdinst that judomen
the RAST Filed SLP {CA No.16725 & 16726/94)
Wwhich was dienissad by ths Hon'ble SupTeme
murt on 14.11,94, similarly onas shri J.3 0oeal
filed 0.A. No.B860/93 praying for grant of
pror@ta retirement benefits, which h&d been

“rgfused to him by the Respondents, That

ft
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CA . uls disposed of with ths judgment
fated 17.1.94 whergby the applic?tion was
2llowed and the Responden ts were directed to
grant the applicent prordté pension W.sef.
1t.8.76- sLp (CA No. 16554 /94) filed DY the
tnion of Indi2 w@s dismissad by the Hon'ble

Suprema ourt on 28,11.84,

15. In the light of the fect that the
proréta retirement ben ofits have been grantad
to the similarly situdted persons vize
a/shri H.3. Lal, J.m, paul and J.R. Goel,

g the d@ial of these benefits ’q;'(]ﬁhe present
applicant'!s late husband woul d/\arbitrary and

discriminatory, @nd hence viola tive of

Apticle 14 of the nstitution.

16. In this connection we m8y also note
that in D.A. No.1915/89 decided by the Tribungl
on 30.,7.90, 9nt. Mundresh 3818 Nagdr who wés
the legdl heir of the la@te Shri Aop. NGB T,

a central Govt. servent who went on depu td tion
to ORGC 2nd was subsequen tly abscs:;*bed there,
~uw@s allowed pension@ry benefits adnissible o
her 12te husband for the period of service put
in by him under the Govt. which gualified for
pension@ry benefits. The Respondents h3ve
not shoun me 2ny material to ledme o mnclude
that the such judgnent déted 30.7.90 h2s baen
gu2shad or set 2side oOr mﬁharmise wag modified,

hence thet judoment seens to Decoms final .

(+
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17 . In the Tesult this 3pplication succeads and
is 2llowed, W the follouwing extent:

(i) in the bac¢k around of the various rulings
cited 8bove, the Respondants 8ra directed
to gr3nt pror2t2 pension and other :
benefits o tha aggplicﬁnt's la te husband
under the 0.1, dated 16.6,67 red8d with
o.M, daisd 3 1.,:;, which will be pﬂyahlﬁ
to hls legdl heir; end

(ii) the Respondents 2re further directed
o grént family pension to the 8pplicant
herself 8t the prescribed rétes weas.f,
the date of hsr husband's de2th i.e.
27.2,1982 in acecorda@nce with Fingnce
Ministry's 0.1, d@ted 8.4.,76 subject b
there baing nothing contdined in the
relevint rules or instructions which
dsbars @ widow who h&s bgen given
employmen £ in 2 public sector undert@king
mnsequent o the dedth of her husband
there, from cl@iming such family pension,

18 . These directions should be implananted within
four months from the date of receipt of 2 wpy of

§

this judgment. No costs.

(5.8, 20I3E)
Mgnbar (A)
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