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-1UR3MENT

In this application, Smt.Sunil Kaur, legal

^^S'̂ HarcKran Singh, former UDC , Office

of A.G.Punjab, Shimla has sought a direction to

the respondents to extend to her the benefits of

GOI's orders contained in Finance Ministry's O.M.

dated 16,6.67 adnissible to husband

as had been given to Shri T.S.Ihiruvengadam and
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others vide Hon»ble Supreme Court's judgment dated

17,2,93 and to direct the respondents to give to

the applicant family pension w,e,f J 27.2,82 , the
date of her late husband's death in accordance with

Finance Ministry's O.M. dated 8.'4.76,>

2. Shortly stated Shri Harcharan Singh joined

as UDC in the Acc ountant General Punjab's Office

Shim la on 18.4,51 and worked in that office till

12,5.63 . According to tl^ applicant, c>hri Singh was

went on deputation the p6st of Accountant,

Hindustan Steel Ltd, (now 3AIL| a CFSU on

13,5,63 where he remained on deputation till

1,5,66 and thereafter upon his request dated
26.3,66 (Annexurs -A3) for absorption, was

permanently absorbed in oAIl^i?»e»fe 2,5,66 (Anr^xure—A4)»
and served in SAIL upto 27,2,32 on i/vhich date he

expired (Annsxui:e-A6, upon A ich th® applicant was

given compassionate appointment,

3, The applicant thus avers that her husbarrf
rendered a qualifying service of more than 15 years

under tl^ Central Govt,' from 18.4,54 to 2,5466, and

thereafter he served SAIL till 27.2.32, At the time he

left the Central Govt,' to join a PSU there was no

provision of allowing pro rata retirement benefits
to Govt. servants, but as per Finance Ministry's OMt

dated iO.li.60(Annexure ^3 ), Central Govt. servants

who joinded iPSUs/Autonanous bodies in tte public

interest vgere entitled to an amount equal to what

Govt. would have contributed had the a fleer been on

CPF terms andsr the Govt. together with 2?^ interest
thereon for the period of pensionable service

under the Govt, The applicant states that as far as

,4^
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she remembers her husband did not get this anount
ya s

and in case the position oti-^rvdse that anount

may be adjusted against the arrears of pension/

famiiy pension claim ed by the applicant. It is

further stated that subsequently, permanent Central

Govt, employees on deputation to and permanently

absorbed in fSUs on or after i6,'6|57 were made

eligible for pro rat a retirement bena^flts for tlieir

service under the Central Govt, vide Finance Minstry*s

O.M. dated i6.6.'67 and their family was also

made entitled to family pension vide paragraph 8

of Finance Ministry's 0,M. dated 8/4,76 (Annexure- ^ ).

The applicant further states that by the Hon'ble

Supreme Court's judgment in O.-a.Nakra Vs»' UOI *" AIR

1983 SC 130 whereby fixing a date for retirement

benefits was held to be arbitrary, and on the basis

of the Hon'ble Supr^m® Court's judgment dated 17|2,S3

in the case l.S.Thiruvengadam Vs. UOI 8. others -1993

(24) AIC 102, the applicant is also entitled to

pro rata retirement benefits to her husband till

27,2.32and family pension there after, but her

representation addressed to the respondents dated

17,2,94 was rejected in May, 1994 (A nnexure-A2;,

ccwipelling her to file this application,

4, The respondents in their reply have contested

the O.A, They state that the question cannot be

brushed aside v^^ether Shri HarCharan Singh got

the OFF from SAIt or not/ They further state that

Shri Singh is not entitled to pro rata pensionary

benefits as per Govt, instructions, including the

recent instructions issued on 3,l,95(Anr#xure~ R1 )»f

because tl^ concept of payment of prorata pension

on absorption in a CFSyi came into existence w.e.f,
/fs
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16^6,67 and there was provision for payment of

prorata pension prior to that date.f Furthenoore +hv

point out that those Govt, servants who v^re absorbed

in JPSU's between 10.il^'60 and 15,6,67 were entitled to

t!^ retirement benefits envisaged in GOI*s 0,M.

dated 10,^1160 provided that the absorption was

made in the public interest but in the present case

Shri Singh tendered regination from Govt, service

v^ich was accepted w.e.if,^ 2,=5.66 to take up a

CISij appointment on his own volition. Since this

absorption was not in the public interest, he
was neither eligible for the benefits as

c ontainad in GOI«s O.M. dated J Q,10.60 nor entitled

for the pensionary benefits under 0,M# dated

16,6.67 and the judgments relied upon by the

applicant were irrelevant,

epplicont hod filed rejoinder in Ohidi

th 8 Resp, *s a uerm ts tha t th8 appl i can t«s

husband took anploym san t in the PSU on his oun

ml i tio n §/h e aci f i ca11 y i ed, en d it ha 3/

snphaticaily stated that the applicant was sent on

deputation to HSL(now SAIL) and wa3 absorbed ther©

in the public interest. It is further asserted th^t

the applicant never resigned from the Govt. service
oun

but the Respon den ts on thetr^ used the words

"resignation" in their order da ted 22,3.69 which

was only a technical r esigna tion .
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6. I have heard Shri 3,3. 3ain for ttie

applicant and Shri 3, Sanerjea, for the respon

dents, I ha\/8 also perused the materials on

reco rd> ?n d have oon si dared the matter carefully.

7 • Itisnot dan i ed that the applicant's

husband uas absorbed in HSL u.e.f. the same

date his resignation from th g Can tr®! Go vt, ua s

accepi ted r esul ting in the termination of his

lien th ere. (An nexur a A-5). There was thus no

break in service. From the reply filed by the

Respondents it appears that they have rejected

the claim for prorata p an sionary b efi is, because

according to then his absorption in the PSU was

not in the public interest but on hi s own uol i ton,

and also because he did not satisfy the cond: i s

laid down in the Depa rtn en t of Pensions C .!*!.

dated 3.1,95,

8. Although the applicant in her rejoinder

hs-s cent landed that her husband usg absorbed in

the PSU in the public in tares i t is noticed that

in paragraph 4(6) of the 0 .A . she adnits that her

husband requested for absorption in HSL which was

agreed to and moreover in her representation

dated 17,2,94 addressed to the Acxjountant Gaierai,

Punjab (Annexure A8) die has stated that her

husband's cass was exactly similar ts that of

Shri H.3, Lai who uSs aigo on dfsputation from

office of the A.G,? Punjab and uss finally absorbed

in HSL in 1966. I note that Shri H.3. lai had

filed 0.A. 527/87 in the Hyde rafaad B eh of cat

/l^
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31claiming prorat® pensionary benefits

which was disposed of by an exhaustive and

well considered judgm^ton 14»4.88 allowing the

prayer w,e,f, 1,8,76 (AISL3 1988(3) uherein

It was conclusivsly held that it e applicant had

resigned from the Qs vt. service on his own yolitidn

to join the PSLi, Thus msnifsstly th a'appli c®n t* s

assertion in her rejoinder that her husband had

resigied from the Qd vt, serxdce and was absorbied

in the P SU in the public interest, does not stand

scrutiny, but in the light of the Tribunal 's

judgment In H,B. lai's csse (Supra), the challaige

to' which in SLP (Civil) No. 14 434 of 1908 was

disnissed by the Hon *bl e Sup rer e Court on 9.1,89

Annaxure f?3-2) that fact that Shri HSroharan Singh

uag absorbed in the P SU on his own volition would

not debar him from the p ro ra ta reti ren an t benefits#

9, Doming to the con ten ts of Cpp t. of

P en sion s 0 .fl, da ted 3, 1,95 it app gar s tha t the

said O.fl. has been issued In the bad< ground of

the Hon'bl e Suprdne Oourt's judgmnt in

Thi ru van ga dam ' s case ( Supra),



That judgrt t no tsd the contents of Rule 37 CCS

(Paision) ailes, 1972 as it th^ stood^read a a undar ;

•' A Qo vt. saruQnt who has bgen p eim 1 tted
to be absorbed in a service or post in or
under a asrporation or company wholly or
substantially owned or controlled by the
& vt, shall, if such sb'sDrption is declared
by the Go vt. to be in the public interest,
be deaned to have retired from service fiom
the date of such absorption and shall be
eligible to receive retir an ai t b ^ efi ts
which ha may have elected or deaned to have
sleeted, apd from such da ts as may be
determined, iri accordance with tie orders
of the fi)vt, Spplicable io himt.

Provided that no declaration regard-ing
absorption in the public interest in a
service or post in or under such corpo
ration, company or body shall be required
in respect of a Qo vt, servant whom the
Go vt, may, by order, declare to be a
scientific Gfnployee, "

It noted that Rule 37 provided that a So vt,

seran t who was permitted to b e absorbed in service in

a trai Go vt. Public Undertaking in piijilc interest

be deemed to have retired from service from tiie d^te

of such absorption and would be eligible to receive

retirenent benefits in accordance with the orders

of Qo vt, applicable to him, It was not disputed in

Th i ru van ga dam • s case (Supra) that he was permitted

to be absorbed in the Central Go vt. Public Undertaking

in^ the public interest and must be deemed to have

retired from Go vt, ser vi ce from the date of his

absorption and was eligible to receive the retirement

benefits. The Hon'bl a Suprens Oourt furttier observed

that it wag no doubt correct that the retiranent

benefits envisaged under Rul e 37 were to be

determined in a ceo rdan ce wi th Gov t. or dars^but a
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p lain raiding of ths Rul a did no t peimit ^ny

classification for granting the retirement

ba^8fits♦ iJiai the Rule specifically provided

that all th a parson s who ful fill ad the pre-conditions

prescribed yrerein ware deemed to have retired

from Govt. service from the data of absorption and

would be eligible to receive retirement benefits,

the Govt, while granting b^iefits csuld not deny the

same to some of th en on the basis of a jdDi trary

classification. All those persons who fulfilled

the conditions under Rule 37 yere a diass by then-

selves and no discrimination oould be permitted

within the same class. Government's action

in restricting the beiefits under 1h e revised O.W,

dated 16,6.67 only to those who were absorb ed

after that date want contrary to Rule 37 and could

no t b 8 sustain ed. Accordingly Shri T. S. Thiru-

vengadam's appeal (who after about 15 years

in Go vt. service was permanently absorbed in a

Pubilic Undertaking whsi he retired on 1.4,84) wag
I

allowed, and the Re^ondents were directed to

grant prorata pension and other bi^iefits to

Shri Thiruvangadam under the Finance Rinistry's

O.F!.,dat8d 16.6.67.

10. In this oonngction it is ecificaily to

be noted that Rule 37 CC3 (paision) iRulas, 1972

as it then stood required the abscsrption of the

Govt. servant in the PSU in th e p ubl 1 c in ter es t.

In fact the Finance Ministry's O.M. dated 10,11.60

s well as 16,6,67 also required toe Govt. servant'sa

permanent transfer to the PSU in the public interest,
yfs
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However', the Respondents in their rejoinder

have appended copies of Dept. of Personnel

D.Pl. dated 21.4.72 (RD-1) as yell as

25.3,7 7 ( R3-2) whereby the r equir an on t of gett ing

absorbed in the P3U in th a public in ter ast wa s
Cv

no longer made-^pr3-c»ndition and even those

perm an ant Go vt. servants who ha d been or were

appointed in th e P3U on the basis of their

applications in re^onse to press a dvsrti sen ts,

cir cuiation of vacancies etc. and who were

absorbed on permanent basis in such PSUs In which

\ they Were appointed were also made eligible for

paymgitof reti rem en t b en efi ts.

It isp.erhaps for this reason that

ftjl e 37 CCS (pension) Rules, 197 2 am^ded

by t, of p en sion s Notification No, 4/15/88/

p&py(0) da ted 9.10.91 published as s.q . No.

274u in the Gazette of India dated 2.11.91,

, wherry the requirgnant of absorption in thehuMc
imtitiC ^

^ VS!B for eligibili ty for retirsn an t b?jiefi ts

wSs specifically del eted, which runs as follousi

Rul e 37, pension on absorption in or
unci'af a corporation, (Sm'i^ny or
of bo dy

^C1) A Go vt, seri^ant who h^s bem
pewiitted ixs be absorbed in a service or
post in or under a Ocrpo ration or Qompany
wholly or substantially owned or con t to -
lied by the iSentral Qd vt. or a Stats'
Go vt, or in or under a Bo dy con troll ed
or financed by the Cen tral Go vt. or a
State uDvt., shall pg desued to hs yg
retired from service From the d® of
such' ab so rption and subject to sub-rSi8(3)
he shall be eligible to receive rpti rodent-
benefits which he may ha yg Hectad, or "
deemed to hayg alec ted, and from such
date as may be determined, in Scrxirdance

with the orders of the Central Govt. appii„
cable to him,

EXPLhMATION - oats of absorption dnall be-
(i) in case a go yt, <enployee joins
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that corporation or company or bodyf

(11) in c^sq a Go vt . eroployea initially
joins a corporation or rompany or
body on fo rsign ssrv/ice teim s by
r e to in in g a 1 i ^ unde r th s Go ut» j
tha date from uhich his unqualified
rasignation is accepted by tiie Go vt.

(2) The pro'>/ision s of sub-rule (1) shall so
apply to Cantr^l Go yt* servants uho are^ permitt ed
to be absorbed in joint sector undertakings,
uholly under the join oon trol of Central Govt.
en d Sta ta Go vt»/U 7A s or und e r th e jo in t
control of two or mo re 3ta ta Go vts, /UJAs.

(3) tjiera there is a pension schetie in f body
controlled or financed by the Central Govt. in
which Go vt. seryan t is absorbed, he shall be
entitled to exercise option either to count tHa
ssrvics rendered under the Central Go yt» in that
body for pension or to rsceiuQ prorat>a retirene^t
benefits for the service rendered under the
C^ trai Govt, in a ccor d^n ce ii th the orders issued
by the Central Govt,"

12, ce the requirensnt of ab so rp iron io tjq a

g_ubl i c interest in the PSU would not appear to

be a necessary pre-condition for grant of retirsi

benefits, uhich is also supported by pa^a 4(1)

of the Deptt. of Personnel O.M. da ted 31,1,36

which states that the resignation from Govt,

service with a view to secure amploym en t in a

Central public an terprise with proper permiss ion

will not entail forfeiture of the service for the

purpose of retir am an t/term inai benefits. In sucn
\

cases, the Govt. servant oon cam ed shall be

deemed to have retired from service from the d^te

of such resignation and shall be eligible to

receive all r eti reman t/terminal bsn efi ts as

adnissible under the relevant rules applicable to

him in his pasr^ t organisation. The contents

of Dap tt, of pensions 0J1. da ted 3,1,95 has to be

A
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yieued in tha abo va background. This C.M.
rrfluiras fulfilment of the follouing condition
bsfore the benefits of 0.M. dated 16.6.67 can be
ext^ded, even if the Govt. servant yas absorbed
in the CP3U prior to 16,6,5?.

fil the absorbae would have to satisfy
all the teims and conditions regarding
grant of retire en t benefits as i^id
down in Finance ninist^'s dated
15.5.57 as m ded by-iilslr .
d® ted 19,6 ,T2»

If according to the Taspon den ts' con ten tion th' t

the apnlicant's husband does not fulfil this
-f llidW

cDHdition (i), they should^ in dlcate.;|sp ecifically
whidh of the conditions in Finance Ministry's

O.M. dated 16.6. 67 as amended by their O.M. da tad
19,6,72 tt«*e not satisCiedby the applicant's

husband because the initial burd^ of rests

upon thfili tB makeiassertlon^ If it is tns
Respondents' oon ten tion that the applicant was

not absorbed in HSL in the public interest, but

on his own volition and hence do as no t satisfy

that condition which specified in Finance Ministry *s

O.M. dated 16.5.67 , I have already noted that the
requirenen t of being absorbed in toe P5U irL.«10
Q_ubjJ.c interest, is no longer a pre-condition fo
enti tl an an t to the retirai benefits.

I r

(iil The S8(»nd condition which requires
to be fulfilled in Finance Ministry's
O.M. dated 3,1.95 that tha absorb99
should ha ve pro ceeded (snp basis
supplied) to toi CPSU in the public
interest and was absorbed there prior
to 15, 6,19 67,

Afdnittedly toe applicant's husband was Sbsorbed

A
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. „ „ c and it is also not denied
in H3L before lo.o. Df» nu aw

Wt the applicant's husband proceeded there
_j i14-a 4"'ir\n ftn o 1 t!ton bo vsinitially on daput^tiont wn oiy

staff from other organisations on deputation,
uhen it cannot fill a particular vacancy from its
oun resources, and it is necessary to fUl up the
vacancy in the public interest, The fact th
the eonsait of the person going on deputation to
that organisation is t?kan^ do es no t make such
deputation in th e publ ic in terest any lass.
,Honoe this condition must be deaned to ha«B bean
satisfied.

(iil\ the absorbea should hays raceived the
' ratiremen t banef its as per nee

Ministry's 0 .Pi. dated l0.1i.5U vxz.
an amount equ^l to uh^t Go yt* uoui a
hays cbntributad had tt^a officer be^
on Oontributory Provident Fund te jn s
undar Govemment, togather with 2_
simple Interest thareon for the period
of his pensionable service should n£ ve
be^ credited to his CPF Account with,
the P3U as an opening balance within
one ys® r f rom• tii b da ta of his/her
psimanent absorption.

The raquirenent thaty^absorbee should hSya received

an amount equal to what the Govt. would have

contributed had the of f 1cer b on Osntributory

pro 'idant Fund term under Govt*, together with

simple interest thereon at two percent for the

period of his pensionable service under Govt.

may be credited to his Osn tribu to ry Pro vid n t Fund

Account with the P3U ag an opening balance on toe

date of permanent absorption « d.iafcd down in

Finance Win is try *s ,0 .Fl» dated 10,11.60 itself

• ^
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appears to be bsssdon the assimption that
offic-— yss perman^tly transferred to the CP3U
in the public interest, but as Rule 37 CC 3 (Pension)
Rules, 1972 as amended in 1991, no longer makes
permanfTit transfer/absorption in the PSJ i>- '-he
3ublic interest a necessary pr e-con dirlon for
gran t of rstircjn en t benef1ts, if the
absorbee did no t r ecei ve th a-retiren an t

brefits as per Finance Ministry's 0 .M . dated
10.11.50; til should not debar him for grant of

the retirement b^sfits, more particul'-rly i
d t, 3, 1,95

paragraph 4 of 0,M*./itself states that where
the rBtirsm.-r)t benefits are granted, CPF benefits

received in terms of 0 .fl. dated lu.11.50 would

have to b e refunded by the ab so rbea to So vt,

together with interest at the prescribed ra te

thereon. In any event the applicant herself

has stated that shssl-s not ausre whether her

husband had bean paid this sum or not^and in .cSsq

this amount pas racei vad by her la ta husband whe

bag offered that the same could be adjusted

against p^ sion/ fam il y pension being gi van to

her.

13, Thus the ron ten ts of 0 .M. dated 3.1.95

cannot be a barrier to the applicant's 1®te

husband's claim to pro rat® retir^ent b^sfits.

14^ As stated above in the case of 0.A. 527 /87

H.B. tax 7s. C & AG of India & Ors. decided by

P
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the Hyderabad Bendh of the Tribunal on
14.4.88, in tfhich judgm en t thepror<='ta - =•

retirsndnt b^efits to the ap plican t were

allowed under very similar ci rnim s tan ces,

the Respondents were directed to extend

to him prorata retirem-an t b eft ts w. e. f ^
1.8.76 for -His service rdiderad by him in rha
Central Go vt. from May, 1952 to 11.12.67.

SLP ( CA to. 14434/88) Fil ed by the C& AGI
against the Tribunal JudgniSit dated 14.4.88

u^s dismissed by the Hon'bl e Suprsne fjiurton

9.1.89. similarly, Shri 3.M. P'-^ul who h-'d

been refused prorata pension by the ODmptrcilar

a; Auditor Ga^^^al of India fil ed 0.A, No, 152-1/9^
seeking directions to the Rsspondaits to extend

to him the prorata retirgment benefits as had

been gi van to Shri H,9. L®! whbrwas similarly

situated, and the Tribunal by its judgm ait

dated 13,12,93 in that O.A, allowed the prayer

and directed tJie Resp-ondants to grant ths

prorata pai sion to the applicant from the

date of his retirement. Against that judgn^^t

the ffi:AGI filed SLP ( CA •No. 167 25 & 16726/94)

uhich ua© diamissedby thg Hon ®bl e Supreme

Oourt on 14.11.94, similarly one Shri 3.R.Goq1

filed O.A. to.860/93 praying for grant.,g-f
prorata retirsnent benefits, which had b

refused to him by the Respondaits. That

A
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O.A . was disposed of with thg judgnent
dated 17.1.94 whereby the application w^s
allowed and the Respondents were directed to
grant the applicant prorata pension u.e.f.
1.8.76-. 3LP (CA No. 16554/94) fil ed by the
Union of India was di3nissed by the Hon^ble
Sup rem9 Court on 28.11.94,

15. In the light of the fact that the

prorata i^artirsnent benefits have bsen granted
to the similarly situated persons \dz,

•S/Shri H.B. tal, 3 .M. paul and 3.R. Go el t

the denial of these benefits to the p resent
f}t

applicant's late husband would^arbitrary and

discriminatory, ®nd hence viola tive of

Articl 3 14 of the Don sti tu tion .

16^ In this connection we may al so note

that in O.A. No .1915/89 decided by the Tribunal

on 30.7 .90, 3nt. Flmdresh flaia Magaj. who w<as

the legal heir of the late Shri A.P. wagSr,

a cgbtral Go vt • servant who went on deputation

to OnGC and was subsequently absorbed there,

;jas allowed pensionary benefits afj^ie^ible to

her late husband for th a period of service put

in by him under the Go vt. which qualified for

pensionary benefits. The Re^ondsnts have

not shown me any material to 1 ead me to conclude

that the such judgmeit da ted 30 ,7 .90 ha s bsen

quashed or set aside or otherwise was modified,

h^ce that judgnent seen s to become final.

fV
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17, In the result this application succeeds and

is ailoued, to the following extent;

(i) in the back ground of the i/arious rulings
cited above, the Respondents are directed
to gr^nt prorata pension and other
baiafits to the applicant's late husband
mder the O.fl. dated 16.6,S7 read with
0 , dScid 3,1.95, which will be payable
to his legal heir; and

(ii) the Responden ts are further, directed
to grant family pension to the applicant
herself at the prescribed rates u.e.f,
the date of hsr husband's dgSth i.e.
27 . 2, 190 2 in accordance ulth Finance
Ministry's 0 .M . dated 8.4.7 6 subject to
there being nothing contained in the
relevant rules or instructions which
debars a uidou who has been glu^
enploymant in a public sector undertaking
con sequel t to the death of her husband
there, from claiming such family pension.

18. These directions should be imp! en en ted ultnin

four months from the date of receip t of a copy of
4

this judgment. No oasts.

(S.R. AOIGE)
^ Menbar (A)

/gk/


