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IN the central administrative tribunal
PRINCIPAL BENCH

NEU DELHI
**♦

O.A.No, 1318/94. Oats of dscision.

Hon*bl® Smt, Lakahroi Swaminathan, Mafubsr (3).

Rai Kumar Vsrma (MES 46005),
Uppar Oi\/ision Clark,
Command ^orks Enginaar,
29 3, The Mall,
Maerut Cantt. ••• Applicant

{8y Adyocats Shri K,0,S, Rajan)

.EJLSEil

1, The Union of India through
The Chief Enginaer,
Central Command,
Lucknou-226 002.

2, Tha Chief Engineer,
Bartilly Zone,
Sarvatra Bhauan,
Station Road,
Bareilly Cantt,

3, Tha Command Works Enginesr,
29 3, The Mall,
Maerut Cantt.

(By Advocate Shri M.M, Sudan)

ORDER

Respondents

/""Hon^bl® Smt. Lakshmi Suaminathan, Member (3udicial)J7

In this application, the applicant has impugned

the transfer order dated 31,5,1994 uhsrsby the applicant

has been placed for posting from Mesrut to Allahabad

(Annaxurs A~l),

2, The brief facts of the c ass ar« that the applicant

is working as an Upper Oivisi'Ti Clark with Rssoondent

i.e. tha Command Works Engineer, Mesrut Cantgnsment sire

195 3, Since May, 1984, hs has been.uorking at

3, The applicant has impugned the transfer order
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snainly on th® ground that it wiolatss the transfer

policy as contained in the l-sttar dated 30,12,1983

(Annaxure A~-2). Hs has also referrsd to tha Army

haadquarters £nginaers-in-Chief Branch's latter dated

21st 3anuary, 1994 (Annexurs A-.4) regarding posting/

transfer to tenure stations of Group 'C and Group '0*

employsas of the W.£,3, According to the applicant,

thasa instructions of 21.1,1994 regarding posting to and

from hard tantirs stations hatfc bean violated® Hs has

^ rafarred to tha Warning List issuad on 6th Oacsinber,

1993 (Annaxure f.-3) in uhich 4 U.O.C.s (at 3,Nos, 24,

34, 35 and 40) of tha list annsxad to this letter sm-

ployad at i^serut wars put in the Warning List, Accord

ing to tha laarned counsel for the applicant, having

regard to the provisions of para 2(fa)Cii) of the trans-

far policy letter dated 21,1.1994, thssa Upper Olvision

Clerks uho have bean put in tha Warning List, sf^ould

be posted out of Maarut to accommodata the parsons

uho were to be accommodatad after thair hard tanure

posting before tha applicant can be transferred Prom

nearut as proposed to be dons, under the impugned

order. The applicant alleges that tha rsspondants

have arbitrarily and illegally uith mala fide intention

effsctsd the impugned order of transfer in wiolatist

of the transfer policy dated 21,1,1994. This has ra-

sultad in tha retention of those Upper Division Clarks
•y);
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yh© ars in th® Warning List and who ars serving

at Maerut, and without any basis tranafsrrirt| those
/

in the impugnad list including tha abolicant®

Another ground tak«n by the learnad couns«l for ths

applicant is that tha ordsr ^ tranafsr ralating to

p«ac® station cannot be rssortad to as par pars

6 of tha policy latter dated 30,12®1983 sxcsot with

tha prior approval of the Enginosr-in-Chisf, This

has not bean obtainad. Therefor#, order of

transf«.r cannot be considered as on adminisf.rativs

grounds and is also illagal as it did not have tha

aporoval of ths compstant authority* Ths applicant

also alleges that as par paragraph 16 of the transfer

policy of 1983 the persons ^reaching* tha age of 55

years are not sobjacted to posting out. The ,

applicant states that since his date of birth is

6,4,1940, he has complstsd 54 years and 3 months

. approximately and that the proposed transfer is

illegal and vlolative of the guidalinss on aga factor,

4® Ths rsspondsnts, in thair r9ply, have deniad

the above avernmsnts that the impugnsd order cf

transfer is illegal and hava submitted that the ci

should be dismissed. The rssponrfants, in their rsply

have stated that the policy letter on which the

applicant relies viz, letter datad 31,12,1983 has

baan revised vide Army Headquarters, Cnginegr-in-

Chief's Branch letter N©, 79040/OCCi), dated 25th

Tebruary, 1991 CAnnexur® Thsy havs sxplairisd

ths reasons for preparing a uarning list which is
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to ha^B^r-Jady pansl of psrsonnsl for th® purposs of

V- posting to tsnure stations uhsn voluntasrs are not

rsady, Thay haus stated that inclusion o^* one's nama

in the Warning List does not imply that the oostlng

will be issued invariably# Thsy have also cTarifisd

that posting/transfer of civilian subordinate staff

from one station to anoth^^r in W£S is controlled by

ths Chief Engineer at Command level on the guidsllnas

issued vide the aforesaid letter dated 25»2»1991. Thsy

have averred that as par this policy letters th«

applicant has bean posted out as psr the impugned order

dated 31.5,1994, Shri Sudan, Isarned counsel for

th« respondents pointed out that this order is a gen-»ra-

-L-

order and doaa not pertain only, the applicant r It

is neither arbitrary i-or illegal

5, The main contention of the respondents is that

the Army Hsadquartsr*s letter dated 21 ,1 ,1994 as men

tioned in para 4,6 of the application {Annexurs 4-5)

is not a bonafids document. They have stated that para

2(b) of the said latter has not bean followed in

planning the posting of personnel by the Chief Engxi-* r

Headquarters Central Com-riand, Shri W.^, Sudan has

referred to the letter from the Army Headquarters,

Enginaar-in-Chief*s Branch, Ney Delhi dated 8,8,1994

(Annexurs B-2), In this letter, a specific mention

has bean mads to this application and "the letter

dated 21 ,1 ,1994 relied upon by ths applicant. The

respondents have clarified that they have verified
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and found that the above modifisd oolicy has not bean

Issuad by the Haadquartsrs and tha ciroumstances under

which such a pseudonymous policy was issued is imcfsr

investigation, Thay have also directed tha Chief

Enginear, Central Command, .Lucknow to review and

implamant the posting as if such a modified policy had

not been issued and the applicant asked to withdraw

the case thereafter,

5, With regard to the age factor, Shri Sudan

has referred to para 14 of the posting/transfer policy

letter dated 25,2,1991, which,according to him, is 4

relevant policy. In this paragraph it is provided that

psrsons having attained tha age of 55 yaars at® not

to be posted out except at their requests to stations

of their choice. Since the applicant had not attained

55 years at tha time when the Impugnad transfer order

was issued, there was no violation of any policy provisims#

Shri Sudan relying on the judgmenteof tha Suprerat

Court In Shilpi Bpse & Others v. State of Bihar f fiJR 1.991

(78) SC 532-401^7 and Union of India &Ors, v« 3,L., .flbfatts

£ 1993 (2) 3LR 5BS^ and the decision of this Tribunal

in Gulati y, UQI & Ors. (O.A. No. 1905/94 dated

10,10,1994) and N.N. Oabnath v. UOI & Ors. (0,A,PI©,208l/94

dated 15,11,1994) ( copies of the last two cases placed

on record) submits that since the impugned transfer order

does not violate any mandatory statutory rules nor has

any ground of malafide befeng proved in this casa against
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any of, tha officsrs for issuing th» sam®, th» ord«t

is Isgal and ualid and ha has submittsri that tha

application should accordingly bs dismissed®

7, Shri K.B.S, Rajan, isarnsd counsal For ths
lastly

applicant has/urged that ev«n if It is assunsd that ths

policy Isttsr dated 21.1.1994 rslisd upon by the

applicant has not been issued-by the competent

authority as stated by them in tf^sir letter dated

8th August, 1994 (Annexure fl-3), m\/m then till ths

January letter is cancelled, ths same is valid and

should ba applicable.

8. I have considered the argusmants of the Isarnsd

counsel for both ths partias and ths rscords. It is

settled lau that tha order of transfer can bs challenged

on ly on two grounds, nam «iy, -

(i) Violation of statutory rules| and

(ii) Malafida.

In this case, thars has been no allegation of violation

of any statutory rules not any procaf of mala fid#
concern'sd

against any/officer. The respondents have stated in

their reply that the latter dated 21.1.1994 on uhich

tha applicant heavily.reliss upon has never been issoad
Therefor®, th • aues tion of - cancollatiop •of a non-extant

document goes not arise,
by tha competent authorityj|̂ / Tha earlier transfer policy

guidelines issued on 30,12.1983 (Annsxure A-2) filed

by tha applicant has also bean modified by ths later

policy letter datsd 25,2,1991 in which a reference has

been made to th® earlier instructions/guidalinesCAnnsxure

R-l). Therefore, the app 11canli claims basari on ,

policy instructions/guidelines are of no avail.
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9• In tha facts and circumstancas of tha case,

I find that thsr® has bsen ns yiolatlon of any at®"
or any

tutory rul®s 01? quidslras/suffici«nt ground to

hald that tha raspondsnts hava actad in any nalafid®

mannar to •:y.»rrant any infetrfsrtnca yith .-th» impufn.sd
t'ii" ( ,.U: . 5 I • •'?tf

tr®n:S:f»|4 In this regard it yould bs sufficient to
. . « , th»rsfsr to ona of ths judgsmants of/Suprams Court,

rsfarrad to above (Union of India w, S^L. Abbas -

Supra) in which the Supremo Court has h®ld as follows#-.

* Who should fas transfarrad whera, is a

matter for ths apprppriats authnrity to

dfflcids* Onltss tha ordsr of transFar

is vitiated by malafidas or is made

is violation of any statutory provlsians,

th® Court cannot interfar® with it„

ordering tha transfer, thera is no doubt,

the authority must keep in mind the guids-

linss issued fay ths Sovernment on the

subject,*

10. In viau of the above, since tha respondents havs

neither violated th® transfer policy gui dalin as/.-or acted

in a malafide manner, this application lacks merit and

IS drsmissad. Tha interim order dated" 28.6,94 uhieh hag

bean axtandad from time to time is vacated.

^^0 oosts. JcJ^xX.
(amt, Lakshmt Suaminathan)

Member (3)


