IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI
*R%

D.A.Na, 1318/94, - Date of dacision,2 (2 9%
Hon'ble Smt. Lakshmi Swaminathan, Member (J).

Raj Kumar Vaerma (MES 46006),

Upper Oivision Clark,

Command Works Enginsar,

29 J, The Mall,

Meerut Cantt, ses Applicant

(By Advecats Shri K,B,9, Rajan)
versus?

1. The Union of lndia through
The Chiaf Enginser,
& Central Command,
Lucknow=-226 002,

2. The Chief Enginesr,
Bareilly Zone,
Sarvatra Bhawan,
Station Rpad,
Bareilly Cantt,

3, The Command Works Enginesr,
29 J, The Mall,
Masput Cantt, ees Raspondants

(By Advocatse Shri M,M, Sudan)

O_R_D_E_R

[fﬁan‘ble Smt, Lakshmi Swaminathan, Membear {Eudicial);7

In thi$ application, the applicant has impugned
the transfa: order datasd 31.5,1994 whersby the applicant
has bmen placed for posting from Meerut to Al1ahabad
( Annaxurs A-1),
2 The brief facts of thecase ars that ths apolicant
is working as an Upper Divigim $l§rk with Respondant $a§37

i.e. ths Command Works Enginser, Mesrut Cantonemsnt sirc e
Ein Luﬂ‘-/,,u L wki? LT

1963, Since May, 19B4, ha has bmnjuarkin"{g at Maprut,

3 The applicant has impugnad the transfer order




mainly on the ground thaet it violates the transfer

policy as containad in the 1sttar dated 30.12,1983

{Annaxurs A=2). Has has also refarrad t= ths Army
Hamadguarters inginamrs;in-chiaf Branch's lsttar datad
21st January, 199& {Annexurs A-4) rsgarding posting/
transfer tg tenure stations éF Group 'Y and Group 'Df
employeas of the M.E.S. ﬁcéarding to the apnlicant,
thase instructions of 21,1.1994 regarding posting to and
from hard tsnure stations haw hesn violatad, Has has
rafarrad to the Warnimg List issusd on 6th ﬂgca@bar;
1993 (Annexurs 7=3) in which 4 U.DuCes (at S.Nos. 24,
34, 35 and 40) of the list annzxad to this lstter =me

ployed at Maerut wers put in the Warning List, Accord

ing to the learned counsel for the applicant, having
ragard to the provisions of para 2(b){ii) of the trans-
f or policy latter datad‘21,1.1§9ﬁ, thase Ungar Division
Clerks who have bean put in the Warning List, should

he posted out of ﬂéarut to acceommodata the pargons

who were to be accommodated aftar thair hard tanure
posting befors ths applicant can be transferred from
Mearut as\perased to be dons, uwndser the impugnesd
ordar, The applicant alleges that the respondents

have arbitparily and illagally with mala fids intention
affactzd the impggnad order of transfer in violatim

aof the transfer policy dated 21.1,1994, This has ra-

sulted in the retention of thess Upper Division Clsrks




who are in the Warning List and who ars serving
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at ﬁuarat?and uithéut any hasis transferrim thoss
inm the impugnad list including tha apolicant.
Another ground taken by ths learnsd counsel for tha
aéglicant is that the order of transfer relating to
pagce station cannot ba rasorted to as per pa#a

6 of ths policy letter dated 30,12,1983 sxcept wulth

&

the prior approval of the Enginzsr-in-Chiasf, This ﬁﬁ@y

has not basn obtainad., Tharefore, thae ordar of
transfar cannot be considersd as on gdministrative
grounds and is also illagal ss it did not have ths
apnroval of the competent autkority, Thg‘appligant
alsp alleges that as per paraqraph 156 of ths transfey
policy of 1983 ths parsons "rmeching™ ths ags of 55
years @@%ﬁ are not subjectzd to posting out, The
applicant states thst since his dats of hirth is
5.4.1940, he= has completad 54 ysars and 3 months
- approximataely and that thz proposed transfer is
illegal and viglative of the qguideslinas on ags factor.
4, Th2 respondants, in thair renly, havs denisd
the abova avernments that the impugned grdsr of
transfar is ill2gsl and have submittad that the gass
ﬁhougﬁ be dismissed., Thae respondants, in their ranly
have stated that the policy lastter on which tha
applicant relies viz, letter datod 31,12.1983 has
been revised vide Army Headquartsrs, Znginser-ine
Chisf's Branch lstter No. 73040/£1C(1), datsd 25th
ﬁ February, 1991 (Annexurs R-1), Thay havs sxplained

the resasons for preparing e warning list which is




@

to haue;E@ady panel of personnel for the purposs of

-4‘

posting to tsnure stations when voluntasrs are not
ready, They have stated that inclusion of ons's name
in the Warning List do®s not imply that the oosting
will be issued invariahly. They have alsn clarifisd
that posting/trams fer of civilian subordinate staff
from one station to anothar in MES is controlled by

ths Chisf Enginssr at Command lavel on the gquidelinas
issuad vidas the aforssaid lstter datsd 25,2.1981. Thesy
have averrsd that és par this policy lstter, tha
applicant has b=2en posted out as par the impugnsasd order
dated 31.5.1994, Shri MM, Sudan, lszarnad counsasl far
the resspondsnts pointed out that this order is a gﬁﬁﬁrai
order and does not partéin anlfiihe applicanteo it

is neither arbitraryror illegal

5e The main contention of tha raspondents ia that
the Army Haadéuartar's lasttar dated 21,1.,1984 as men=
tioned in para 4.6 of the application (Annexure A-5)

is not a bunafide document, They havs stated that para
z(p) éf the said letter has not bsen followed in
planning-tha posting of parsonnel by the Chisf Enginesr
Headquarters Central Command. Shri M. M, Sudan has
raferred to tha lettar from thae Army Headguartsers,
Enginsar-in~Chief's Branch, Neu Dalhi dat=d 8.8,1§§é
(ﬁnnmxu:s R-2), In this lstter, a specific mention

hag been made to this application and the lettar

dated 21.1,1994 reliad upon by the applicant. The

respondents have clarified that thsy have varifiad




and found that the above meodifisd policy has not been

nSn

issuad by the HaadQUartars.and the circumstances under
which such a pseudonymous policy was issued is under
investigation, Thay have also dirscted ths Chia?
Enginesr, Central Command, Lucknow to revisw and
implamgné the posting as if such @ modified policy had
not baan issumd and tha applicant asked to withdrauw

the case thareafter.

B With regard to the age factor, Shri M,M, Sudan
has referrad to para 14 of the posting/transfer policy
letter dated 25.2.1991, vhich,according to him, is a
ralevant policy. In this paragraph it is providsd thst
parsons having attainad the age of 5% y=ars are not

to be posted out except at their requests to stations
of their choice, 3inca the applicant had not attainsd
55 ysars at ths time when the impugned transfer srder
vas issuwed, thers was no violation of any policy provigims,

Shri M,M, Sudan relying on the judgmentsof tha Suprams

Court in Shilpi Bgse & Others v, Stats of Bihar / 2IR 1999

(78) SC 532-401_7 and Union of Indis & Ors, v, S.L. Shhap

£ 1993 (2) SLR 5857 and tha decision of this Tribunal

in 8.C. Gulati v, UBI & Ors, (0.A No, 1905/94 dated

10,10,1994) and NN, Debnath v, UOI & Ogs, (0.8.N0,2081/94
dated 15.11,19?&}-(‘cmpie$ of tha last tup casss placsd

on record) submits that sincs the impunned transfsr srder
doss not violate any mandatory statutory rules mor has

any ground of malafidse baéng proved in this casa a2qainst

—




any of ths officers for issulng ths same, the ordet

\ is legal and valid and he has suyhbmitted that the
apglicatiaﬁ should acce;diﬂgly be dismissad,
7. Shri K.B.S5. Rajan, learnad counsal For the

lastly

applicant hasfurged that even if it is assumad that the
policy lstter dated 21.1.1994 reliad upon b? the
applicent has not besn issuad by the compatent
authority as stated by them in their letter dated

8th August, 1994 (Annexurs R=3), even then £ill the

Januasry letter is cancelled, the sama is valid and

should be apnlicabla,
B. I have considered the arguements of the lsarnad
counsel for both ths partiss and th= records, It is
sattled law that thm order of transfer can bas challeangsd
only on two grounds, namsly, =

(1) Violation of statutory rules; and

(ii)} Malafide,

In this cass, thars has bsen no 2llagation of violation
of any statutory rules nor any prpof of mala Fids

' concerned
against any/officer, The respondents have stated in

their reply that tha letter dated 21.1,1994 on which

the applicant heavily relies upon has never besn issusd

Tharefore, the quastion of cancgellation of 2 non-sxtant
tdocumment does not arise,
by tha compstant authmritng The sarlier transfer polipgy

gquidelines issusd on 30,12.,1983 (Annsxure A-2) filad

by the applicant has also besn modifisd by ths later

policy lstter dated 25.,2,1991 in which a rsfsrance has

besn mades to thmysarliar instruction$/guiﬁalinas(Eﬁﬁ@%uga
R=1), Therefore, the apnlicantﬁclaims bas=d 5:;;933/ya3i§&

policy instructions/quidelines are of no avail,

&% »
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9. In the facts and circumstances of thae case,
1 find that thers has been no vinlation of any stae=
or zny

tutory rulms gy rghwaﬁtcpﬁ@ﬁgﬁdsurfiﬁi@ﬁt ground to

held that the respondants havs acted in amy malafids

manner to ‘warrant any intdrfarence with tha impugned

pa [ R S B 7
transferd In this regard it would be sufficient to
[

the
rafer to ons of ths judgements of/Suprame Court,

rzferrad to above (Union of Indig Ve 3,L, Abhas -

Supra) in uwhich ths Supreme Court has held as followsie

% Who should be transfarrad whare, is 2
matter for the appropriate authority to
decide, Unlass the order of transfarp

is vitiatad by malaficdss or is made

is violation of any statutory provisions,
the Coﬁrt cannot interfare with i{t, UWrils
ordering tha transfar, there is no doubt,
the authority must ksep in mind ths guidew
linas issued by thz Government on the

subjmct,®

10. In visu of the above, since the respondsnts hava
neither violated the transfar policy guidalines,or actsd
in & malafide manner, this application lacks marit and

is dismissed. The interim ordep dated 28.6,94 uhich hag

been extendad from time to time is vacated,
No cests. ai;kcfkw5?°“*”““?@' ?

{(Smt, Lakshmi Suamin&tﬁggj4'
Mambar (3)




