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OBtKER

Hon'ble, K, Huthukumar, Member m>

Applicant's OA 925/95 was rejected under Section

19-(3) of the Administrative Tribunals Act, 1985 as follows:-

gfore., on a careful per.usal of tlu.^
application"'and the connected Vor '

-  do not find been Aarred-
his grievance, if at all tnc rcncu. i. therefore,
by limitation.. The application. ^ '
rejected under Section 19(3) of the AT ,'.cL ,

The applicant moved SLP before the Hon ble Supreme

"court in Civil No. 17259/95 against the aforesaid order afK
the Apex Cour t passed the. following order

■*;

■■ The petition filed on behalf of the
petitioner before the Central Administrative, fribunalhas been dismissed on thf sround of delay. b...n
the hearino of the StP It mas pointed out lat tn._
new seniority' list which is being challenged oy
Dorit-ionsr is of May' 12, 199A and he had T .iieu lite.

- petition before the Tribunal within one year^ froiii^ tlifc
date of publication of the new senioricy iist.
Acoordina .to us, in that situation trie pe.citionei
should file a reviesw application before the^Tr^ibunal
which shall be disposed of in accordance with law,fe mate ft" clear that we are not. expressing any
opinion on the merit, of tne grievance.

I  , The Spedal Leave Petition is dismissed as
>• withdrawn,

3^ In pursuance , of the aforesaid direction, the
applicant has moved this Review Application, Although notice
'/as issued on the .RA, this could not come up for hearing - due
to reconstitution of Benches from time to time. The applicant
moved MA 1 139/98 praying that although he had been appearing

on the earlier dates, due to , the 7econstitution of the
Benches, the matter could not be heard and as he was appearing
in person he had to check the list every day. He, therefore,
desired to submit written arguments and prayed that the

rii ii iMW'i'riBt r"' i i"ii'"i i"'''
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\

-'-I- thp case on the basis of hisTribunal should^ dispose ol the ^ ^

written submissions. Written submissions were also annexe. • .
the above WA. Thereafter, he inoved another • petrtion l or

T  on to tHe Chennai - Bench of the
transfer of the Review Applio-e-,ict ■ -

t  on his transfer which was not allowed byTribunal consequent on hi^

the Tribunal's order dated 20.2.1998 and the case was listed
,-on 17.4.98. However, in the interest of Justice notice was
issued to the applicant at. his place of posting a.
iWorming him that the RA 260/95 would be taken up for hearing
on 29.5.98, In response to'this notice, applic<a,rit filod i cpl>
prayifg that as it was extremely difficult for him to ^ travel .
ati the way from Chennai to Delhi, and he was was also >.ot in
good- health. the case should be disposed of on the basis of
the written submissions already filed by him. The case came
up again on 7.6,98. The respondents have also filed reply .to

.the RA. , The respondents also filed their written submissions
in .reply to the written submissions filed by the .applicant.
The RA was again listed- on 16.10.98 and the learned counsel^
for- the applicant agreed' that the RA could be considered on

thC basis of the written submissions of the parties.
Accordingly, the orders on the above RA was reserved.

'  . From 'the order of the Apex Court it is seen that

the applicant had tried to show to the Apex Court that his OA
was not barred by time, as . he had challenged ■.. 'n.to ..>enii..- . i t'j
of the year. 1994 well within one year from , the date of
publication of the sen.iority list. It was on this ground that,
the Apex court allowed the petitioner to file this Review

■  Applioatipn. Althou.Qh ^the respondents -aver- in t^air
\ j^Linter-reply that there was no error apparent on tne race of

1



.4.

.  , , T-ihiinal in the af'oresaid OA, taking
the order passed by the i

-r ■ t hi A H o n ' b 1 e A p e x Co u r t weinto account the directions of the, Hon -U-
onoceed'to dispose of the Review Application on merits.

(i) ' Applicant's case is ' that respono-.h Ls
• overlooked his claim tor seniority and accorded the benei.ir oi
retrospective confirmation and consequent senioi it,
rc^spondent No. 2. . .

,li, similarly, respondent No.3 was confinned earlier to

the applicant even though he was lunlor to the applicant,

(111) Respondent Nos. 1, and .5 joined the post after the
applicant was confirmed and,' therefore, the applicant had to
get seniority over respondent Nos. A and 5 also. .After the

■  decision of the Apex Court in Dlrept Recruit . Class-II
Enalneerine Officers Association and Others Vs.. _ State of
Maharashtra, AIR 1 990 SO 1 607 serriorlty will have to be
reckoned from the date of Initial joining in the .appointment

V  and not from the date of confirmation and by this, ■ he would
'  rank senior' to respondent Nos.i 2 to b.

(iv) The applicant, also has averred that he had been
representing, from April/ 1 983 and he was advised irr •April,

1985 that his representation will be con.v>ioesuQ

there-fore, despite pending ' the ■ decision on tn«se

representationsy the respondents have published the seniorUv

'list before 12.S.9.4 and aggrieved by .this, he had filed OA

925/95.

j yT-'rirr-tm •



^ ...vi •. h i nn the applicant'" has
c. In the R©vi€-W Applxca-ic. n #

I„,,ed that he waa aonftr,.ad with affect fro. 30.9.35 as par
the seniority list of August, 1987 and after 1987, the
seniority.list was issued in the year 199A which showed that
the respondent No.2 was confirmed from J977 onwards. In other
words, he was confirmed with retrospective effect.

'  applicant also claims the same relief and the said tact tiSo
to the notice of the applicant only when the seniority .xxst <

-O •1994 was circulated in August, i9y4 as it

the OA" also. -The applicant furLiiet L-- -..ha-

seniority list of 1 987 was only provlsionai as also trie,

r  seniority'list '-of 1 994 and, therefore, .avers thdt tte
application was not barred by 'Limitation if his-
representations from 1983 onwards were taken into account.

S, Respondents in their coun tet -reply inave aver r eo

that the applicant has based his claim only on the gruumJ^ tncv.

,the respondent No. 2 was confirmed as Assistant (Legal; with

retrospective effect, i.e. 2,9.77 and. therefore^ claims thst

.he should also 'be given the similar tr eatment, i he

respondents furt'ner aver tiiat t.he applicasit s a Wo..-

distinguishable from that of respondent No,2 inasmuch as he

did 'not submit any representation to iris adverse CRs nor was

the same expunged, .It is stated that respondent No.2 was

considered by the- DPC in the grade of Assistant (Legal) trora

time to time but was not found fit for confirmation in view of

the certain adverse remarks recorded in his ACR, He was also

found unfit for confirmation In 1985 when the applicant was,

co.nfirmed. Therefore, the applicant became senior to

.responde.nt No. 2 because of his confirmation and because of the
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-of respondent NO.2. This was reflected in
non cont ii Wdwiuri -m

.the seniority list circulated in the year 1987. The applicant
was also promoted to the grade of Superintendent (Legal) with

1 ,, 9, 1 987 whereas the respondent No. Z w...., ...• .oi uuts. •--i''effect from

in the said, grade w.e.f. 21.2. i99K However, respondent No. 2
had filed OA 333./1 989 before the Central Admin .istr ci l-ivt;
Tribunal. Mumbai against the non-expunctlon^of his adverse
remarks in his ACR .and for confirmation and all consequential

O benefits. Since .the adverse remarks were expunged by the
respondents, he. was confirmed as Assistant (Legal) with errect

I  fr ohi 2.1. 1 977:. durlna the pehdericy ot the c.aee befci e cc..
1  . XT Tr.lbunal and the Tribunal disposed of his case directing that
!  . his case should be considered by the review DPC for promotion.

■  As a result of this, his case was considered by the review DPC

i  for promotion but DPC did not find him fit for promotion by an

]  earlier date. In view of the retrospective oonfirrnatiQn m
I  the grade of Assistant (Legal) w.e.f. 2.9.77 he became senior

i  to-the applicant and the changed position was refiecced in Urn

{  seniority list circulated in the year 1991. Respondents aver

Ahat no other benefits accrued to respondent No. 2 in service

as his date of promotion was not changed by . the review Di-'C

and, therefore, he continued to be junior to the applicant in

•the higher grade of Superintendent (Legal). The respondents

also aver that the. applicant had accepted the seniority

position as reflected in the seniority lists circulated in the

years 1983, " 1987, 1989 and 199A, They have also submitted

that although if was through this seniority list .(1994) ot

Assistant (Legal) • which gave a higher position to respondent

No. 2, this did not affect the position of the applicant

■ because the consequential benefit, of earlier prornocion had nui



a

been giver, to ■ respondent No.l continues to be .junior to
the applicant in the ne,xt higher grade^and, therefore. the
applicant cannot have any oauss of actioti on one pasi..
s©.niority iisc. • ■ , ■ ■ ■ ■

j, . we .have perused . the written submissions of the
iparties and have also perused the relevant files. • _

In the written submissions the applicant has

disputed the contention of- the respondents in the counter-reply
to the OA that the applicant had- not filed any representarion

against the adverse remarks. He submits that he had filed
representations in 19S3, 19S4and 1985 and thereafter' he was

confirmed in 1985 without answerinci his representations. 1 he

applicant has also pointed out that while the adverse remarks

were brought to his notice he", was not cjiven an, oppor tunity to

represent against the.same whereas respondent Mo.2 was asked

to furnish representation on each and every occaslo.n. He had

made representations in 1983, 198A and 1385 but was not

"Responded to,

. q ̂ i,ve fiaVe seen the f o 11 owing de t-ai 1 s o f tiie app 11 ca111

vis-a-vis the respondents as. extracted from the impugneo

■  seniority list^-

s. No.,,. iianie.. D a t e ■ o f o o rs t. i n u o u s a.p.pi.cii titjn eii t_.„D\a
"

1  .

Govt Sei'vice /pos.t of Asst.t... c,Ojitiniiat.iga
•  I.L®i3ali ■ •

S.P.M. Bh am b i 25,7.7 2
(i- ■ e s p o n d e n t N o, 2 )

25.7,72 2.9.77 Officiating

as Supdt.(L)
w.e. f.
21 2 , 91 ,



•y

J>K... Das "
(respondent No.,3)

7.8.85

K. Neelakandan 1 6. 1 2. 7A-
t a p p J- i c a n t).

p. w]. Mishra 19. 1 1.77
(res p o n d e n t N oA )

B.K. B/nargava • 9.2.7 9
(respondent No. 5)

7. 8.. 8 5

1 6 « 1 2 . 7 H

19. 1 r. 77

9.2.79

■1 ,1:79 Off Iciatincj
as Supclt.. (L)

«.©.f. 5.2.86.

30. 9.8 5 0f f i c 1 a. t. i n g
as Supdt. (L)

w. e. jf. 1. 9.. 8 7.

30.9.85 0f f i c i a ting
as Supdt. (L) ■

w.e.f..' 5.10.88.

3 0.9.85 Officiating
^  as supd t. t)

w. 8.f . 29. 1 . 89.

10. The applicant in the RA has prayed for the revision
of i-iis seniority in such a mariner that he may be put just
below respondent No.2 but above respondents No.3 to 5.

1 1 _ yi'ie respondent No. 1 in their coun ler-i eply to the
Review Application has pointed out that Yhe applicant was ,
considered for confirmation in the post of Assistant (Legal)
in the .year 1 979 by the DPC but the DPC did not recommend him

•  for confirmation whereas 5 of his juniors were recommended for
confirmation. The non-suitability of the applicant as well,as

.^the suitability of other juniors was also approved by the
H„IPSC. . As such 5 of the juniors were confirmed as Assistant-

(Legal) w.e.f. 1 .7.79 and this v»ras reflected in the seniority
list of 1983 itself. The applicant did not dispute . tliB
aforesaid seniority position. Again the seniority lists were
circulated in the years 1987 and 1989. Only in 1985 the
ap p 1.1 can t was consider e d fo r co nt i. r- mat ion w.e.f. 30.-9.85 a n d

■  because of this delayed confirmation he was shown as junior to
respondent Mos. 2 to 5 in the cadre of Assistant (Legal). 8e

that as it may, the applicant's claim to have his seniority
revised so as to put him just below r-es pen dent Mo. / taking

into account his date- of continuous officiation in the grade



I"/ 74 rannot be accepted as. we find, in
of Assistant from ..,-annc..

t,e seniority list tiat there are seyeral other parsons oho
ere senior to the applicant In the post of Assistant (Leaal,
as they have been continuously, offlolatlnQ as Assistant

"  (Legal).fro™ dates earlier than the applicant even if the date ,
rrvsf- tsikpn info account a'nd date of

of confirmation is not taken i.
■ v-iti nn is taken Into accoLint and these .juniorscontinuous otrioiation is La.fNi.-i i xnt-y-y

are not parties beiot e u.>.

)- • ' , ■ -

As regards his representation stated co have oeen

sent in 1983^ 198A and 1985/ the applicant cannot raise this
'  grievance as it was open to him to seek legal remedy at that

point of time. Therefore, this belated plea at this stage
cannot be accepted. Besides, even in the law laid down in the
case of Direct Recruit Class-II Engineering Crfficers-
Association and Others Vs. State of Maharashtra and Otheh-"s,

air 1990 SC 1607, one' of- the prepositions - laid down
that it was not i-n the interest-of .service to

settle the unsettled position. The applicant iiad not dioputsJ
'^is seniority in the seniority lists (Of 1987 and 1989 - which

were circulated nor had he sought legal remedy at that poirit

of time, seniority lists of 1983 as weH as of 198? and- 1 989 .

cannot be challenged _ after a lapse of so many years. As laid
■  down by their Lordships of the Apex Court in K-!R.. Msiidgal and
Others Vs. R.P. Singh'and Others, 1986 .(A) SCO 531, "It is

essential that anyone who feels aggrieved by the seniority

assi-gned to hlm>hould approach the court as early as possible

as otherwise in addition to 'the creation of a sense of
■  insecurity in 1:he minds-of the 'gover nment servants there would
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also'be Icirnlnlstratlve oo.pllcatlqns and ' difficulties. - Their
Lordships have further referred to-.the observations «de by
constitution Bench of that Court in Malcom Lawrence Cecil
D'Souza Vs. Union of India which are reproduced below:-

•  Although security of service ^jnot be
used as a shield aaalnst action for

T^^iire^l^tr^if Sint^hilnt-and efficiency in PUbUc ,
:rSSt S Su;:nlirsS:h-ec ril^^in^aJi ij varied
?lSf2cter-^®Uk" oh^s'Ssitlo^ in ̂ the senicnity
Tictt ftft'ib'r havinq been settled once ...iioul- i -.be -ope-d^ajter 1-- th^
S'nterveni ng^ joeriod chosen to keep quiet.
old like seniority after a long time

result in administrative complications ana
difficulties. It would, therefore, appea, -v b«,
ril interrlt of smoothness and efficiency or servicethat suth matters^^ should be given a quietus after
lapse of some time »

13.. In ■ the conspectus of the above discussion, we

merit in" the Review Applicat.lori. itnot find any-

according 1 y rejected on nier 11,s.

do

is

(T.N.'BKAT)
MEJ^IBER (J)

(Kw MliTlHUKUKAR)
MEMBER tPi)

Rakes 1"!


