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New Delhi, this the 2fth day of July,

HON'BLE MR B, K. SINGH, MIMBER(R)

Shri Anand Singh,
Packar,

gr, No.839 Type I N.H, 1V,
Far idabad(Haryana)

Shri Om Prakash,

Packasr,

Quarter No,308 Type I, N, H, IV,
Far idabad(Haryana). ‘

Shri Ratti Ram,

Waerking as Chowkidar,

ar, No, 168 Type I I N.H, IV,
Faridabad(Haryana),

Shri Jai Prakash,
Packar, ‘
QI‘.NO.255, Type I NOH.IU
Faridabad(Haryana),

Shri Bhaguati Prasad,
working as Chowkidar,
Qe No, 1374 NH IV
Faridabad{Haryana),

Shri Ram Khilari,

Maz deor,

Qr.Ne,789 Typo I N,H.IV
Faridabad(Haryana),

Shri Ashaok Kumar

Swaspaor

Gr.No,1384 Typa I N,H.IV
Faridabad(Haryana),

Shri Ramla

working as Sueapcr,'
Qr ,No, 1439 Typs I N,H,IV.
Far idabad(Haryana), e te vy

( threugh Mr T.C.Aggarwal, Advocate),

VUSoe

Unign of India
Through-

1 Directaor, Publications Division,

1985,

. Applicants,

Ministry of Information & Broadecasting,

Pat iala Hausa, New Dolhi,

3, Shri P,Ram Dhamija,
Asstt, Businegs Managsr,
Publications Division,
Faridabzd,

.!0-.-R

( througngi/T:L.Ucrma, Advobatm),

Tsacident a,
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( deliverod by Hon'ble fr B.K, Singh, Membar (A)

This 0,A,No.98 of 1994 has baocn
filed against Annxxure A-1, whoreby the applicants
héva Bpen dsnied their paymant of Over Time Allouwancoe
§oT7a} and also rmstric%ing the same to 1/3rd cf the
pay. Tho apolicants, wha are might in number, haveo
filed representations individually and jointly and
these have bean placed at Annexure A-3, Tha
roliofs prayed for by the_apolicants iss f
a) to pay the applicants their ovortime ?
claims as per Annexure A-2 fer tho
period from July, 1992 to December, 1993 uith9u§
any restrictions, with 15% int er est
thereon within a period of one month; and
). quashing tho rule réstricting the

OTA teo 1/3rd of the pay,

On notice, the raespondents filad their
reply,lcantesting the applicatien and grant of
reglief prayed for, Haard the lsarned counsal
shri T,C,Aggaryal fer the applicant and Shri M,L.V-rma,

for the respondents and also perussd tha recorde,

Both the rival parties have filesd thao
Circular No,15012/3/86-Estt,(Allowance), Ministry of
Persannel, Public Grisvances and Ponsians(dopartmant
of Persannsl and Trainihg) Now Delhi datad
19,3.1991, This_d.m. issued by the the Ministry of

Persennal (PG & P) rolates to the payment of cverwtims

allowance ta Centrazl Government ghployees, Both *“ho

part ies rely on 0,T,A, peor hour in excesss of ona heur

of the prascribed poriod cf werk, as containecd in

paragraph 2 ef.the 0,M, The applicant s challanga

paragraph 2(ii) of the said O, M,

ég////,
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y(ii) The maximum Overtime Allouanco

para 2 reads as under:

admissibla tea 2n employes in a

month shall not exceed tha amount
corresponding ta Ovasr Timas Allownnce
payable for 1/3rd of monthly wor'ing

hours, "

The learnad counssl for the applicants,
Rowgver ,argqued that the applicahts have baon
éategdriQSQd as Operative Staff and, tharofora,

ha has Claimea that péragraph 4 of the 0,M, will ha

applicable, The General Secrestary of the Joint

Coungil of Central Governmant Employsas & Workers,
vide Annexure A-4, fssusd his reminder datoed 4,12, 19203
claiming that out of 17 manths bills 9 menths yore
nanding with Asst,Businsess Manager Foacdor Staras,
Fsridabad, In this letter, it has zlss baen

mantiened that Choukidar duties were dispensed with
with sffect frem 1.12,1993 in the dispensary byilding
whaere the "Collected werks af Mghatma Gandhi! warth
of about ®,4 lacks were kept, In this reminder he has
requost ed fer.the payment of the outstandinmg Hills

of 0.T.A,

The learnsd counsel for tho anplicants
veshomaently argued that the watchmen and Chowkidars

are required te work fram 5,00 p,m, to 9,a,m. in

the morning that is for 16 hours a day when

the normal prescribed perisd of working is enly

8 hours and as éuch each one of them is performing
the job of two persons and they should be pompersat o
iﬁ moneta;y terhs, He further submitied that if

they are nat compensated it would mean thoir

exploitat ion by the Goevernment of India,

In raply to the various avermonts

made in the 0,A, and also ta the argument

\ &a////,
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learned counsel fer the applicants,Shri M,L,Verma

iaarned counsel far the respondents relied on ths

0.M. of 19,3.19%1 of the Department of Parsonnel

and Training and stated that the rabthb of ocvor-timo

allowance, has been revised w,e.f. 1,12, 1990 and

‘has been paid accordingly, H=z clearly conc-ded that

there is ra restriction imposed by the Governmant
Deptt, of expanditurea

ef India, Ministwy of Financo/in regard to ths

paymant o% aver-time allowancs te their staff,

He further stated that the reasons for the 0,M,

restricting the over-tims .allcwance fram ths

maximum permissible limit of 1/3rd to 1/6th of tho

woking haurs in a mocnth LS :due to the fact that the

Government vide department of P & T Office Mamo., Na, 15017

dated 19.3,1991 had revised tho rate for over-time

allowancs Tetrospoctively w,e.f,1,12,1990, This

copy has also besn annexed hy hboth the respand.nts

and the applicants, It is enclosod with tha

countor reply as Annaxure R-1, It is furthar

submitﬁod that sincs the 0, T,A4, rat es wvero anhanced

considerably but since thp Gchrnment had vids

Ministry of Finance(Dopartment of Exponditure) 0.M, No,

21011/32/89-E-t§§ited 18.4,1991 restrictod tha

expen-iture for slubsequent years, that is, for 1670-01

when the ever-time allowance ratss yares enhanced,

the division was cempollad to take @conomy moasur s

to corralafe ths.expanditure on 0, 7,48, within the

‘funds made availablo to it under tho budgotary

allocations based on thoss erders, The

respondents héva also enclossd a copy cf tha

aforesaid 0.M. datad 18,4,1991 as Annaxura R-2(AY, TFhis
d&m. issued by the department of Expenditure, Ministry
of Finance fixes ths upper limit for paymant of

0.T,A, to. 1/6th of the total working he

Urs in a nanth
Q_@//
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as against maximum ef 1/3rd working hours permitted
under the normal circuhstances, The 1/3rd limit

has to be treated as the maximum limit and a werkor

is not entitled to ciaim over time allowanco unto this
limit as a matter of right, There is an éltcrnativo
method of campensating.the staff put on ovar-time
duty, that is, by granting compensatory lcave to tham,
The learned counsel cateqgerically statod that becauss
of the paucity of funds and becauss of the limited
budgetary allocation, there is ne option fer tho
respondents but to pay the over tims gut of tha
budgaotary allescatien and Fof the remaining peried

of over-tims performed, the omployse would hn ent it 1ad
to the grant of campeﬁsaﬁery leave. They havo enclosed
the Governmentt's instructiens in this regard vidaog
thoir Annoxure R-2(B) with the counter raply, Tha
funds aro a conséraint and on account of rasourcao
crunch, the rsspendants have svolvad an altornativa
procedure of granting cempensatsry leave in iieu of
payment of cash, He dreu attsntion of ths Court to
paga 5 to show that they have paid the allowances

te the sxtent of availabls funds an the dates niyen

below:
S.No, Date Rate Monthly ' Pariod
} Uotk :
23,7,92 @ 1/6th Adril-Jane, 1092,
9.12,93 - do- July-Sept,, 1992
28, 2,94 ~do- Oct,,92-Fah, ,19c3,
5.4,1994 —do- April,92-feh, ,1c03,
<Qifi;9§§nt -do~ April,93-March, 1cng,
to PAO)

-y - o -,
- - - e = e o e s s -
- = e

8nd for the rest, because of paucity aof funds

it is stated by the learnad Counsel]l f

@/ °r the Trearndant g
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it will not be possible to componsate them in
the form of cash, He further arguod that the
action bF the respondents is neithsr arbitrary
noT against tho principles of natural justica and
that there is no exploitation pof thé staff, The
Hon'ble Supreme Court in a catsna of judgments

"has hold the view that policy decisions of Govsrnmont

invalving financefdo not Fall yithin thae PUT VLA

of judicial reviesuw by the ceurts, Thasso arce matters

solely within the domain of the &xecutive and tho

Courts éxarcising the power in their writ jurisdiction
under Article 226 of the Constitution are barrod

from interfgringy with the decisions takan in ths

intergst of national sconemy, This was clarifind

by tho Hon'ble Supreme Court in Umesh Chandar vs, 04N, 5,C.

and others AIR 1989 SC 291 followod in soveral

judgments in JU 1994(2) SC 170 Union of Indiz _and othors

ve.Saiogntific Werkers Association(Rend,) Kanpur & othors,
uﬁeredn it was held that in ths interest of

naticnal econemy and social justice the Government

can =von modify a ssttlement or an award reachor

as per clauss 21 of the J,C.M, Scham=, in

the intersst ¢f natlpnal gconamy,

It is ueli-settlcd that the powor to
frame rules, to fegulate conditions of service undar
proviso to Rule 309 of the Const itution, antails with
it the power to amend er alter the rules with

retrospectiva effact as was held in Yy S.Wadhora vs,

HYnion of India , 1968(3) SCR 575, Raj Kumar vs,

dnisn of dia(1975) 3 SR 963, K.Nagraj_ and othors

VS. State of Andhba Pradaesh and_another, 1985(1)sce

523 and Shatg of 3 & K bs. D.N.Khosa. snd ~thors,

" tho rinht
1974(1) SCR 771, It is equally uell-settled that/~cerued

L.
P .
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to a person cannot bg ta@én auay, OTA is not

a vegted right:and dees nat form

nart of the emoluments of a Govarnment servant, Tha
basic pay, DA, HRA and CCA etc, are part and

parcsl of their emeluments but there is no vasgtad
right as regards OTA and taking into coneidorat ion
thes resource crunch, the Sovsrnment aro fully
competont to refuce the‘uorking psrio- of OTA,

In the instant casae, fhe rate of 0.T;A.was incroased
but ths limit of the 0TA has been reduced from
1/3rd to 1/6th, in view of tho increase in tha

amount payable. This is mainly bocause the

amount of budgetary allecatien has nat incrcasead

cerresponding to the increasoc in the rates of 0, T,4,

The Circular of tho Department af Expenditure,

_ \
Ministry of Finance, which is fully empowerad to

"adopt measur as tefﬁbétécOnomy in Government exnenzae
has issued a O.M.luhich has been enclosed by tha
respondents with their counter=raply and this
circular is also a decisian of the Savar nment énj
caniot ba qugsthnsﬁﬁy the Court,

As regards the 16 heurs work ~ut in
and monstary compensation claimed, it may bre

pointed out that thsre is a directive reqarding

reductiem ¢ f staff to tho extent of 10% in tha
int erest of national scenomy and every qgover nmant
servant is known te be a 24-hour emplay as and ho

cannct take the liborty that it is. nnne af his sch
. assigned to him

to perfiarm the dutleslaf watch ant yard, Hes yil

be entitlsd to payment -of OTA as per the 0,Ms issyoad

by the 20 PT uand alse the O0.M, issusd by the Donart, ment

of txpanditute, Ministry of Finance and nething

more and nothing less, The Govearnment havyg Gynlyad

an alftnrnate mathgg of mompen 1
> N sat 2 fyen
pensat ing the emplsyenihy
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grant of compensatory lsave in liey of cash
payment and this is alseo a pelicy decision cf the
Govsrnment to grant rest to the employees if
othoruiSs there is a ressurce crumch and there is
a possibility of fatigque to an employ e2 affecting
his efficisncy and capacity, The compensatory
leavs can be availad of by an employc: teo tako
rest faor ovsr-time tuty put in by him, These ara

mat ters of policy decision strictly falling

within th» domain of the Executive and it would bo
unjust and unfair for the Courts to interfere in

matters 1ike this,

In view of ths aforesaid obseruations,
I do not find any merit in the applicatiaon and the
same is dismigsad leaving the partiss to brar

their own casts,

( 8.R%ingh )
Memb=r (A)




