- - > AT Sy e et
T nyenn, e e - % A A
’

s

Ty

mbnt s i b mie i 3 e

A IN THS CENTRAL ADmImIsTraTIvE TRIBURAL
AN NEW DELRI

O.A. Ro. giygjog 199
) T.A.Ro.

DATE OF DECISIOK . 19=7<0g

Constable all auddin

"e-e.Petitione:

, ;
None forthe applicant { - +e.hdvocate for — =«

£ F peti tioner(s)

VERSUS )

YOI throuh the agqry - . o
and Ors,

v . -+« .Advocate lor
Sh, Surat singh Respondents. _

ir

CORAM

The Hon'bie &fiV;Raﬁalfri“s‘hh an, Ve e Chais

| Ar man{ )
The Bon'ble s@0tiLaskshpi Swaminat han,

Member (J)

-
[ ¥
.

£

1. To be referred to the Reporter or no:2ves

. N 2. Whether it meeds to be circulateg to ¢cha-
" Benches of the Tribunal? Ro.

-

)

(Smt .Lakshmi SHaminqtﬁEE/S
Hember (J)

e 0 e et e 5 et e e




IN THE CENTRAL ADVMINISTRATIVE TRIBJNAL

PRINCIPAL BENCH 4

NEW DELHI,
OA 944/9;;.

New Delhi this the 19th day of July, 1999

Hon'ble shri VgRamakrishnan, Vice ChairmansA)
Hon'ble Smt,lakshmi Swaminathan, Member (J

Constable Allauddin
No,’1332/N=7 7491/DAP,

Vvl Bn.,2elhi Police

resident of New Police Lines,
K W Camp, New Delhi

oo APplicani
(None for the applicant )
Versus
1.Jnion of India through the
Additional Commissioner of Police,
Northern Range, Police Headquarters, b
I,P.Bhawan, New Delhiy
2;The Additional Deputy Commissioner of
Police, North District, Civil Lines,
Delhi, oo Respondonts
(By Adwocate shri surat Singh )

ORDER (ORAL)

(Hon'ble gmt,Lakshmi Swaminsthan, Member (J) a

Thig is @ 1994 case and although the case had bzen

called out twicg none had appeared for the applicant, We

have heard shri suraf’ Singh,learned counsel -and also perused the
records,

2, The applicant is aggrieved by the order of punishment
passed by the disciplinary authority dated 27,3.92 punishing

him with forfeiture of 5 years approved service permznently

for a period of 5 »{(Ieirs entailing reduction in his pay
proportionately inﬁime scale of pay, during which time

he would not earn any increment, An apoeal filed by the

applicant against this order has been modified by tho
appellate authortty by its order dated 20.7,93 reducing

the forfeiture of 5 years approved service permanently for

a period of three years,




,2 o
34 The sbove punishment orders have been passed agalnst the E;)-
ﬁapplicant after holding a departmental enquiry against him undsr |

gaction 21 of the Dg;hi Police Act, 1978 and the relevant rulesy
t of L T
The relavanELcharges levelled against the applicant read as

followss =

@ I, Prem Soni, Insprs1/C Crime W/Cell, North Distt.,
charge you ConstsAllauddin, No.1332/N that you while
posted in North DisttiLine went in the office of
DCP/North( SIP Branch) on 15J4.91 in connection with
sanctioned of Earned Leave on the ground of illness

of his wife., You threatened Sr.Vidhya Dutt of SIP
Branch, North District that in case his leave

application for 30 days was not granted you would
be produced before the Imam Abdullah Bukhariy

The above said Act.amounts to gross misconduct
indiscipline and unbecoming of a Police Officer?d
Which render you liable for departmental action U/S
21 of the Delhi Police Act., 1978.°

4y Four prosecution witnesses have been examined during the
enquiry and the Inquiry Officer in his report dated 31492 has
stated that the witnesses have fully supported the incident and
according to him the exact date was mentioned to which the

applicant had not given any reply. He has also stated that in
the defence statement,the defaulter has contended that he did not
even go to the DCP North Office on 17,491 or 18;14.91 and hence

the question of giving threats on 1734491 does not arise, In the

statement i&ﬁ?’gv the PW 4 SI Anil Kumar(page 37 of the paper
book )Lthat the defaulter had produced an application on 15,4.91
and DCP/North had ordered 1+l leave and accordingly he had
written the leave order on the application and marked the sare
to RI/North/ASIP/OB,

5¢ The applicant has taken a number of grounds in assailing
the punishment orders, According to him he had not committed

any misconduct at ally He has stated that in the order dated

355701 ordering the disciplinary enquiry, the date of miscenduct
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has been given as 174491 but in the charge sheet dated %-28«G1,
the date of misconduct has been altered by overwriting frem

17,401 to 154,91, He has also pointed out that the disciplinary
authority in his punishment order cated 2743792 has not menticned

the date of commission of mis~conduct, He has stated that he had
[g3%
on

Proceedecktwo days duly sanctioned casual leave from 16, 4,91

which alsc appears to be corraborated by the statement of PW 4,
SI Anil Kumar, in the departmental proceedings, Another ground
taken by the applicant is that SI Vidya Dutt,PW 2,who had given
written ststement about the threat allegedly given to him had
not produced written complaint stated to have been addressed

to the Addl,Deputy Commissioner of Police, According to the

applicant)if they had produced the same during departmertzl
enquiry the date of alleged mis—conduct would have been clarified
beyond doubt, He has also'submitted that non production of this
relevant document has resulted in miscarriage of justice in seo

¥~
as
fafkhe is concerned, He has alsc emphathically denied that he had

threatened & the eomplainant, SheVidya Dutt, SI,PW 2,

6o In the reply filed by the respondents, they have centroverted

.
the above factsy According to them, they have conducted the

disciplinary proceedings in accordance with the relevant rules
and there is no infirmity, They have also stated that the threat
held out to the SIP by the applicant was totally umbeccoming of

a member of a disciplined forc%%g§§%£g%8%gtgd%h€%reat of going

to the Imam; if he was not allowed to avail leavg,g%'he has tried
to inject religious/communal tones into an official matter which
in itself is of great concern, particularly in a disciplined
force, They have tried to justify‘dgé passing of the punishment
orders issued by the disciplinary éuthority as well as the
appellate authority, Revision petition submitted by the applicant

has alsc not been entertained as there was no provision of revision
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in Delhi Police(Punishment and Appeal) Rules at the elefent
times In the reply they have stated that the written sﬁatement
of the then SIP(North) is on record and all the relevant
documents were given to the applicent, However, the reply is
vague regarding the request of the applicant for supplying the
written complaint of SIP(N) to him,

7. In the rejoinder filed by the applicant he has

reiterated his averments in the OA, including the discrepancy
in the date of the alleged mis-conduct i.s.' whether it was
154191 or 1754791y He has stated that initially it was stated
that the petitioner visited the office on 17,491 but when
they came to know that the petitioner was on casual leave for

two days on 16,4/91 and 17.14,91,' the SIP changed his wversion

and due to this reason, the date of the charge was altered from

17.4:91 to 15.4,91, According to him,when the disciplinary

enquiry passed his order, 17.4,91 was the date of the alleged

mis-conduct as told to him which was the wrong date as he was
on casual leave on that day. He has also reiterated his
averments in para 5(V) stating that the respondents have

themselves admitted that there is a written complaint of the

SIP on record which has not been given to him or exhibited

during the statement of PW 2 SIP, He has submi tted that had the

copy of the complaint been provided to him, he would have
effectively cross examined PW 2 SIP on the point,particularly
of the date of mis=conduct,

8. We have carefully considered the pleading, documents

on record and the submissions of the learned counsel for the
respondents.,

o The allegation made by the applicant that there is
overwriting in the charge=-sheet dated 5.12.91 is boms out by
perusal of the copy of the charge sheet itself where in the 4ih

‘line, the date which origihally appears to be 17.4,91 has been

. - B arana
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2 .
overwritten to show 15;45013 .The date of the alleged

mis=conduct assumes importance when it is read with the
relevant®facts that the applicant was apparently on sanctioned?
casual leave for 2 days i.e. 1634791 and 1744301 as testified
by PW 4, Anil Kumar in the disciplinary proceedings. It is

also relevant to note that in the punishment order passed by
the disciplinary authority the date of commission of t@e
misconduct is not at all mentioned, except statingiannzﬁcident
of threat was held out by the defaulter constable to the SIP

which was totally unbecomingof a member of a disciplined forcesl

From the documents on record, we find force in the submission of

the applicant that the respondents have not mentioned the date

of commission of the misconduct correctly and have altered the
same even in the charge sheet from 177491 to 1574791, We also
find force in the contention of the applicant that in spite

of the fact that the respondents themselves have stated that

a written complaint was given by SI Vidya Dutt, PW 2 which is

on record, a copy of the same had not been given to the applicant,
In the facts and circumstances of the case this document is @
relevant document and merely stating that it is on record is not
sufficient, We are of the view that non=supply of this document
has caused prejudice to the applicant. It is also relevant to note
that he is stated to have threatened the SIP on 177491 but
according to the applicant he was already on two days duly
sanctioned casual leave for 1674791 and 17:'4.91. Therefore,

the contention of the respondents that the applicant had tried

to threaten an officer based on religious sentiments does not

appear to be bome out by the documents on recordi
103 There is yet another reason why . the punishment orders

are not sustainable; There are apparent discrepancies in the

allegations as given in the charge=-sheet, namely, that the
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applicant had threatened SI Vidya Dutt of SIP ch that in
case his leave application for thirty days is not granted, he
would produce him before the Imam Abdullah Bukhari and what
has been stated in the disciplihary inquiry is that this witness
has stated that the applicant had stated that in case he was not

permitted to meet the Saheb today itself because he had to

celebrate Id;festival the next day, he will take him to the Imam,
In other words, in the charge=sheet it is stated that the
applicant threatened SI Vidya Dutt of SIP Branch that in case

his leave was not granted, and on the other hand in the
disciplinary proceedings PW 2 has stated that the applicant had
stated that if he did not permit him to see the Saheb today itself)
he vould produce him before Imam Abdullah Bukhari which,

therefore, shows the contradictionsd

11 For the reasons given above we find merit in theo

averments made by the applicant in the OA that there is no

evidence of the charge having been proved or any mis-conduct
on his part, as alleged in the charge=-sheet dated 5/12,91. We
are aware of the powers to be exercised by the Tribunal under

judicial review as expressed in a catena of judgements of the

Supreme Gourt(See for example UOI VsiPermananda (AIR 1939 SG 1188),

QL Vs.Upendra Singh (JT 1994(1)3C 568) and State of Tamil Nadu,

on the alleged charge acainst the applicant on which the disciplinary

P

Vs.A,Rajapandian (AIR 1995 S 651), However, as per the discussion

above, it is clear that there was no evidence of mis =conduct

proceedings could have been helds

12, In the facts and circumstances of the case the OA succeeds
and is allowed. The impugned punishment orders of the disciplinary

authority dated 27.3.92 as well as the appellate athority's order

JE VI
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dated 205'7.92 are quashed and set asidell Pespondg are directed

to give the consequential benefits to the gpplicant within tup

" months from the date of receipt of a copy of this order. No order

as to oosts.

‘. ! );. /)— M /
{smt.Lakshmi Swaminathan) (V.BRamakrishnan)
Membexr(J) Vice Chairman(A)
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