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IN THE CENTRAJ, ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

NEW DELHI.

OA 929/94

New Delhi this the 2oth:day of July, 1999

Hon'ble Shri V,Rarnakrishnan, Vice Chairman(A)
Hon'ble SmtoLakshini Swaminathan, Member (J)

Shri Rarn Dutt,
S/0 Shri Khacheru Mai,
R/0 E-289,Gali No, 13,
Khazoori, Delhi-92
working as Head Constable
VIIIth Battalion,
Delhi Armed Police, Delhi,

(By Advocate Shri M.K.Gupta )

Versus

1.Commissioner of Police,
Indraprastha Estate, N/Deihl-2

2,Addl,Commissioner of Police(AP&T)
Police Headcjuarter,
Indraprastha Estate,
New Delhi-110002

BoDeputy Commissioner of Police,
Ilird Batalion, Delhi Armed Police,
Kingssay Camp,Delhi,

(By Advocate Shri Jog Singh, learned
counsel through proxy counsel Shri
S.K.Gupta )

ORDER (ORAL)

(Hon'ble Smt.Lakshmi Swaminathan, Member (J)

The applicant who was working as Head Constable with

the respondents has been imposed punishment by order dated

27,1,93. On appeal this penalty has been confirmed by the

appellate authority by order dated 6,12,1993,

2, aforesaid impugned orders have been passed by

the respondents after holding a departmental enquiry ordered

against him on 1.8,91 on the allegation that while he was pos

in III Bn, DAP on 25,7,91 he was detaiified at O.D.lock up
Oh-

for production of^undertrial. It was stated that at abaur

11.35 AM an undertrial^ Shanti Dumdum,involved in case PIR

No,299/^86 u/s 379/411 IPC P.S. Patel Nagar, Delhi was handed

over ia the lawful custody of the Head Constable for productioa

P.

.Applicant

.Respondents
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' in the Court of M.M.Delhi. The undertrial escaped from IiisVl/^awful

custody at about 1,30P.M, but he did not report the matter to I/C
v"

Lock up or any other senior officer. On this ground the apolicant
he

had been charged that/Sas concealed the facts about the escape f

the lady undertrial upto 6.05PM with ulterior motive, thereby

contravening Standing Order (SO) 52.

3, As mentioned above, the disciplinary authorit^r^ after

perusal of the relevant documents, including the Enquiry Officer's |
!

report and the representation made by tte applicant, imposed j

punsihment of forfeiture of one year approved service permanently i

for a period of one year entailing reduction in pay of the applicant i
during which time be would not earn increment. 1

by one stage in the scale^ Thid punishment order has been confiriBed j

on appeal by tl« appellate authority by its order dated 6.12.1953. f
I

4. Before conclusion of the aforesaid disciplinaiy i

proceedings against the applicant, a criminal case had also been j
filed against the applicant and the undertrial Shanti, ty the I
State in the Court of Metropolitan Magistrate (MM) Delhi for the |

. Isame rncident, namely, the escape of^ undertrial Shanti from the j

custody of the applicant on 25.7.91. This o.A. has been filed on [
j

6.5.94 praying that the impugned punishment orders passed on the j
1,

conclusion of the disciplinary proceedings should be quashed and I
iset aside with consequential benefits. Apart from tlte gz'ounds |

taken in the OA, Shri M.K.Gupta,learned counsel for the applicant

has sutroitted that during the pendency of this OA,tV« aforesaid j
criminal case filed against the applicant (FIR 135/91) by the i

state has also been concluded by the learned M.M.Delhi l.y order j

dated 2,2.96(Copy placed on record^.He has contended that since !
i

tie criminal case has been concluded wherein it has been held |
]

that the prosecution has completely failed to prove its case |

against the two accused persons beyond-=—shadove of all re<-.sonable I
i

doubta, under the provisions of Rule 12 of the Delhi Police {
]'

(Ebinishment and Appeal) Rules, 1980 (herein after referred to as |

tV^ "Rules"), the punishment orders passed against the a-onllcant
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In the disciplinary proceedings will also have to be queshW^and

y set aside. Learned counsel has also relied on the judgement of

the Hbn'ble Supren^ Court in CaptoM.Paul Anthony Vs.Bharat Cold

Mines Ltd, and Anr. (JT 1999.(2)SC 456 para 34). He has sulmltted

that the witnesses relied upon ty the State in the criminal case

as well as relied upon by the respondents in the disciplinary

proceedings are the same, except one Shri Yogesh Sharma (P/J-2) ,

Learned counsel has contended that in para 5 of the judgement of

the learned Delhi, it has been stated that prosecution has

even not proved the basic ingredients of the offence alleged against

tl^ tv/o accused persons so as to connect them with the of5-nee in

cjuestion, which has also been referred to again in para 1, that

the prosecution has completely failed to prove its case against

the tv^o accused persons beyond shadov? of all reasonable doubts.

He has sulanitted that although the departmental proceedings in

this case had concluded before the conclusion of the criminal case

against the applicant, nevertheless since the crimincal i:asa

against tte applicant has not mer<?ly on technical ground;-:

but on the merit itself under Rule 12 of the Rules

j
i

t

the punishment orders passed as a result of the disciplinary

proceedings have to be quashed and set aside. According no 'lim

none of the ^i^iceptiore provided in clauses (a) to (e) of fehe Rule^is

applicable in this case,

5. The next ground taken by the applicant is that under

Rule 29(3) of the Rules, it is provided that dismissal or rem-:-val

from service shall normally follow a judicial convictiori,. "or

finding of guilt in a departmental enquiry for negligence resulting

in the escape of a prisoner. He has emphasized that when in the

disciplinary enquiry the competent authoi^ty has come to the

conclusion that there is negligence resulting in the escape of

the undertrial, they were required to impose penalty of dismissal

or removal from service when the criminal case ended in con^iTictlon

of accused. Learned counsel for the applicant has also submitted
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that under Rule 12 of the Rules even if the diski^'ilnary

•j proceedings are concluded prior to the conclusion of tlra criminal
}case, on acquittal by the criminal court the applicant would |

be entitled to have the disciplinary proceedings and punishment I

orders quashed and set aside# He has also submitted that the i

specific ^o-latioiunder S.O, 52 has not been stated

and hence the charge is not clear .

6, We have seen the reply filed by the respondents and also i
fheard Sh.S.K.Qupta^ proxy counsel for the respondents. Proxy councol |

for the respondents has submitted that in the present case the j
i
•J

disciplinary proceedings had started and concluded much before |
i

theccquittal of the applicant in-fik criminal case (FIR 135/91). j
e- i

He has submitted that since there was no bar for holding^disciplinarj'
!

enquiry^merely because tte applicant has been acquitted does not

necessarily mean that the punishment order in the disciplinary

enquiry should be quashed and set aside. He has submitted that

the Criminal Court in its order dated 2,2,96^ besides holding

that the prosecution has failed to prove the offence beyond

reasonable doubt has also referred to tT^ ^fact that the

sanction fgr prosecution under Section 197 Cr.P.C. had
obtained

not been/in the present case. He has, therefore, submitted that

IMs is also a factor which 'has been taken into account by

the criming court\ in acquitting the applicant.

With regard to the judgement of the Supreme Court in Capt.M.paul

Anthony' case (Supra) he has submitted that in the disciplinaw

proceedings^apart from the evidence on recort^v/ho have been

called, the E.G. had ^so referred to certain Daily Diary-Sntries

(DD3) which were not part of the evidence in the criminal court,

and therefore, this case is not applicdiie to the facts of the

present case. He has also subnitted that Rule 12 as well as Rule
of the Rules are not applicable

29(3)/to the present facts and circumstances of the case. I® tteg

/«:

circumstances he has- subnitted that the o_A is witltout an? merit?

and the same may be, dismissed.
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7, We have carefully considered the submissions mad

3^^arned counsel for the parties and perused the records.

8, Rule 12 of the Rules provide as follov^s:-

° Action followinq judicial acquittal- When a police

officer has been tried and acquitted by a criminal

co,urt, he shall not be punished department all v on

the same charge gr on a different charge upon the

evidence cited in the criminal case, whether actu<3lly
led or not unless-

(a) the criminal charge was failed on technical
grounds, or

(b) in the opinion of the court, or on the Deputy
Commissioner of Police the prosecution witnesses
have been won over; or

(c) the court has held in its judgement that an
offence was actualJ.y committed and that suspicion
rests upon the police officer concerned; or

(d) the evidence cited in the criminal case discloses
facts unconnected with the charge before the
court which justify departmental proceedings on
a different charge; or

(e) additional evidence for deparcmental proceeciin-.s
is available, "

(emphasis added)

From the above it is seen that Rule 12 deals with the

situation where there is a departmental action following judicial

acquittal. Here admittedly the impugned action and orders relate

to action taken in the departmental proceedings prior to the

conclusion of the criminal case. Wfe are unable to agree i^th

applicant's counsel contentions that under Rule 12 of the Rules,
once the criminal court has acquitted an accused police official,then
it precludes only action being taken against him unless any of the
exceptions under clauses (a) to (e) are applicable. In the present
Case, the fact is that the disciplinary proceedings were initiated

against the applicant on 8.3,91 and had been completed in 1993 i.e.
well before the conclusion of the criminal case by the M.M's order

da-ed 2.2.96.'

bw the
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A\9^^ On careful perusal of the judgement of the learnec^^^^
dated 2.2»96 it is seen that in para 5 it has been stated that

i^ispite of a number of opportunities, prosecution failed to bring
on record any incriminating evidence against the tvyo accused persons

\fiiich could have linked them with the present offence in questioHoi
At the end of the paragraph it has also been stated that all these
lacuna completely shake away the very ground beneath the prosecution
case, so as to connect the tw,o accused persons v;ith the o'fence in

question. In this para, the learned judge has also stated that in
the absence of any such testimony, it cannot be presumed that
accused Shanti had run away from the custody of Constable Ran Dutt
and was subsequently apprehended by the police of Ps Nabi Karim,
Apart from the aforesaid lacuna, in para 6 of the judgement, the
Criminal Court has also stated that the prosecution has also not

procured any sanction U/s l97 Cr.P.C. for the prosecution of accused
HC Ram ajtt, which was a pre-requisite condition tor his prosecutiono
In the concluding paragraph it is stated that in view of the
above discussion the accused are acquitted. We are not impressed
by the arguments advanced by the learned counsel for the applicant
that in this case the lacuna noticed by the Court that the

prosecution has not procured any sanction under Section 197 Cr.PoC.
for the prosecution of accused is not at all material as the Court
held that theprpsecutlophad failed to prove the case'against the
tv;o accused persons. We cannot ignore the fact that the lacuna of
sanction under section 197 CrpP.C. has, in fact, been ^oted by the
criminal court which is one of the reasons which led to the acquittal
of the applicant..

10. The reliance of the learned counsel for the applicant on the

Provisions of Rule 29(3) Is also not tenable. In the sub-rule
It has been provided that dismissal or removal from service shall
normally follow a judicial conviction, for finding of guilt In a

departmental enquiry for negligence resulting in the escape of a
prisoner. This rule imposes no bar on the respondents to hold a
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disciplinary enquiry in such circu.mstances and impose anVj^er
qiunishment other than dismissal or reooval in accordance with the

relevant law and rules. In a number of judgemoits of the Supr eme
Court (For example see State of Raia.c;t.h^n Vs.B.K.Meena anrf Ore.

(JT 1996(6)SC 684, Kusheshwar Dihey Vs.Rharat Gnkinn t->-w

aiTd^OrsCJT 1988(3)SC 576}) the Supreme Court has held that there
is no bar to hold disciplinary enquiry simultaneously or as
parallel proceedings when a criminal case is pending in the
Criminal Court. The Court/Tribunal cannot also exercise their
power to restrain the disciplinary proceedings in all cases

automatically in the context of good administration. Havinc rega d
to the provision of Rule 12 of the Rules, we do not therefore, see
any bar on the department having initiated disciplinary proceedings
or completed thaw rfien the criminal case was pending. Admittedly,
the applicant had not obtained any stay o: der from any competent
forun to restrain the respondents from holding the departmental
proceedings.

• ^

heira?foiw'''" " Capt.P..^thony..s case(scora)
«Since the facts and the evidence in both the proceedings

namely, the departmental proceedings and the criminal
case were the same without there being any iota of
difference, the distinction, which is usually drmn as
between the departmental proceedings and the criminal
case on the basis of approach and burden of proof,v^uld
not be applicable to the instant case,'"

^ - In the present case the above observations of the Sjpietne
douit/lapt .P^Anteony-S. case(supra) that the criminal case as also t
departmental proceedings were based on identical set of fact
also not applicable. As pointed out by Sh. S.K.Gupta.leamed proxy
eounsel, in the disciplinary enquiry which was held against the
applicant, certain other documents, namely, DD entries had also
been relied upon which were not part of the documents/ evioonce
an the criminal case. Therefore, the ratio of the Judgement

ne

s are



I 4 -ai

1 •
i5~Anthony's case(^uprQ) Is not applicable to the fac

x-

present case, [

l.S» ^'or the reasons given above, we see no oierlt in this case
I

and the same is accordingly dismissed, Ko or<ter as to costs, |

ishroi Swaminathan

Member(J) Vice ChairmanCa>

(Smt«I*€ikshmi Swaminathan) (V, amakrishnan)


