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CENTRAL ADMINISTRATIVE TRIBUAL
PRICIPAL BECH: NEW DELHI

0.A. No. 2453/93
and
882/94

New Delhi this the >3 Day of October, 1987

Hon’ble Dr. Jose P. verghese, Vice Chairman (J)
Hon'ble Shri S.P. Biswas, Member (A)_

0.A. No. 2453/93

shri H.A. Arfi, '

son of Late Shri Anwar Al

Resident of 47/9, Rajpur Road,

Delhi-110 054 petitioner

(By Advocate: Shri K.C. Mittaj)
’ and Shri R.K. Khanna)

-Versus-

1. Union of India, through
Secretary to the
Government of India,
Ministry of Home,

New Delhi-110 001.

2. The Union Public Service Commission,
through its Secretary,
Dholpur House,
New Delhi.

3. Secretary,
Department of Perscnnel & Training,
Government of India,
New Delhi. Respondents

0.A. No. 882/94

shri G.K. Dikshit,
5 Kaka Nagar,
New Delhi-110 003. petitioner

(By Advocate: Shri K.C. Mittal
and: Shri R.K. Khanna)

<\Versus-

1. The Govt. of India,
Ministry of Home Affairs,
Through Director, CPS,
North Block,

New Delhi.

2. The Secretary,
Dept. of personnel & Training,
Government of India,
New Delhi. ’ Respondents

(By Advocate: Shri VSR Krishna)
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"ORDER ~ Sy

Hon’ble Dr. Jose P. Verghese, Vice Chairman (J)

The petitioner in OA No. 2453/95 was - appointed
ae Joint Secretary (Home), Delhi- Administration, a
cadre post"w.e.f. 24.1b.1983 and .appointed as Deputy
Secretary in the Ministry of External Affairs w.e.f.
16.11.1983. He worked in deait Ehbassy from 21. 2-1984

to June, 1987 as First Secretary wh1ch in an equ1va1ent

P

to the post of Deputy Secretary, Ministry of External
» Affa1rs, Government of Ind1a He was included in the
_select list, approved by the Union Public Service

pommission on 6.3.f98§ and remained on a‘se1ect list

officers till regu]ar~appo1ntment to IAS was made on

29.7.1987; The claim Qf= the 'petitioner in this

application 1is that even though he has held a cadre

post of equivalent senior post continuously from

. 24.10.1983, he was dehied the benef{t of officiation of

a senior post equivalent to IAS cadre post, in terms of
dut1es,_ responsibilities and pay for the purpose of
sen1or1ty in IAS in accordarice with rules. It was

Qtated on beho1f of the pet1twoﬂer that the condition

.of ut111sat1on of SDR for the purpose of seniority in

IAS was rigidly applied in this case while the same was -

removed in the cases of two officers:junior viz., Shri

Gopa1 D1x1t and Smt. “Savﬁtri Kashyap. It is pertinent

RS

. to ment1on here that'Mr ‘Dixit is the petitioner in OA
:Noi4 882/04 . The pet1t1oner Shri Arfi is c1a1m1ng the
benef1t off1c1at1on on “an equ1va1ent cadre post as

‘:adm1sswb1e urder exp1anat1on (4) below Rule J(3)(b) of

CR )‘;,.';lr'

the IAS Sen1or1ty Ru]es of 1954, which was den1ed to

h1m on "the on the alleged over. ut111zat1on of the SDR .
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and while the same was granted to the p tifioner in OA
No. ‘882/94. It was also stated by the petitioner that
the condicion of utilisation of SDR or over utitization
of the same was not always applied to so rigidly in all
cases. It was relaxed in the case of the petitioner 1n»a
OA No. 882/?4 and in the case of one shri S.P.Raje of
Maharashtra, the benefit of the ex-cadre post was
granted, without applying the " rule of the over
utilisation of SDR. Accordingly, the petitioner is
claiming that his seniority should be re-fixed in
accordance with the crucial date of 6.3.1985 that teing
the day Un1on Pub11c Serv1ce ‘Commission has approved

the se]ect 115t conta1n1ng h1s name and also claiming f

‘the consequent1a1 benef1ts of _ref1xat1on of his

ent1t1ement of 1980 -as the year of allocation.

2. The pet1t1oner in OA No. 882/94, is a1so‘»
claiming his sen1or1ty w.e. f the crucial .date on
which he started to perform the duties of an IAS pbst»
viz., 22.5.1985 and consequent1y makes him entwtued to
1980 as 'the year of allotment. According to h1m, his
name appeared in the Se]ect List for promotion to IAS
1n the year 1985 on the recommendat1on of the Screening.
Committee lin December, 1984 and was appointed on the'
IAS cadre post of Add1t1ona1 D1str1ct Magistrate, De1h1h'

w.e.f. 22.5. /1985 vide De1h1 Adm1n1strat1on Order No.

‘ F 30/1/85- SI dated 22 5 1985. He reported to the Govt.

of Goa w.e. f 13.2.1986 aga1n on an IAS cadre post of

I
{ -

i Commwsswoner (Sa1es— ax, Enterta1nment Tax and Excxse}

1n pursuance of transfer order issued by the Mwnwstry

L.
-, Tt
RN

\ of Home Affa1rs by ’an " order dated 7.6.1986.

4

PR

Thereafter, by an order dated 13.2.1986, the Ministry

[T




of Home -Afféiré passed gn oéder' transferr1ng§;;ﬁe
petitioner to Andaman and Nicobar where he reported for
. dUty_jn the IAS cadre post of Secretary to the
Administrat{on on 24.7.1986 and éontinued to hold the
said post till his regular appoihtment to IAS  vide
order of DOP&T dated 29.12.1987.  Even though he
continued td ‘ho1d IAS cadre post since 22.5;1985, it
was subm1tted by -the pet1t1oner that the credit of

A-th1s period of holding the IAS cadre post was not given

'po the petitioner while his sen1or1ty was fixed in IAS.

A 3. It is pertinent ’téf mention that the
.. petitioner Jin 0.A 882/94 became.a member of DANI Civil
§Se(v1ces< from 17 1.1966 and had rendereo more than 20
years gﬁA services at the time when his appointment was
»former}y made to ;AS and 1t was stated that 1n
iaccordancek with thé DOP&T Notification dated 18.1.1988

weightage of at least six years should have been given

to the petitioner, both for the purpose of assignment'

. of year: of allotment to IAS as well as seniority. In
Shqrt the petitioner in OA Né. 882/94 is c1a1mihg the
period between 22.5.1985 the date on which he started
off{ciation on the cadre'Apégt of an IAS and 'the
212.7.19864 the date.dnfwhﬁChfthe_bénef?t was actda]]y
_giveﬁ to‘_the pet{tibner' bx-the fespondent, for the
‘puquse of fixatiqn of thgféeniority of the pétit{oner

. in IAS.

.4, The rerondent on the other hand, rcjecfed
g{:ghg;rgpreeﬁﬂtation of the pet.t1oner in OA No. 882/94
.../on the .oround that 12 7 10°6 ha< been correct]y f1xed

x

in the case of this pet1t1ﬁner since that was ‘the date

e E
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when the petitioner had joined dut er availing of
eerned Jeave for 22 days w;e.f. 20.6.1986 to 11.7.1838
and according to the respondents the petitioner was
rightly denied the benefit of continued officiation
w.e.f. 22.5.1985 due to a preak in period, durwng this
leave period. It was stated that appropriate orders
have been passed to consider this leave period as &
break in ‘service and in the light of the said order,
the petitioner' could not have been granted the benefit
of continued officiation w.e.f. 22.5.1985 and he has
been granted the -benefit of/hjs seniority from the date
on which he joined the office after availing of earned
Jeave of 22 days viz. 12.7 1986. The petitioner in
his rejofﬁderu has stated thafihe'has not received any
intimation frem.the M{nﬁéfry of“Home Affairs or De}hf
Administratien or any other'édtherity with regard to
any terminafion of hfs cadre officiation during the
periods and the same according to him is not issued to
him at any time, and that his seniority was wrongly

fixed w.e.f. 12.7.1986 on the basis of over

utilisation of SDR.

5.‘ it was sfated by the petitioner that by an
order deted 4.3.1993, the Pres%dential Order was‘%ssued
where1n necessary utilieatien of SDR under the Rules
have been conveyed to the pe+1t1oner It was stated in
the safd was as per the Rule 3(3)(ii) of IAS
regularization of Seniority Rules of 1987. 1In para 2

F‘the said order it was stated that while calcutating
the year of a11otment the period of officiation 1n the
ca1d cadre post of the off1cer< was not in fact take.

1nto account due to over utw‘wsatwon of SDR, but the
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petitioner along with Smt. Kashyap submitted their
representation stating that her seniority was fixed

under strict aplication of some Rule, which remained

operative of a short period. Had their appointment to’

IAS had been delayed just by three weeks, they would

have been covered by the weightage formula for- fixation
of siniority? They' had also represented that the
substantive vacancies in the IAS against which fhey
were appointed had become avéi]a]e long before their
actual. appointment and it.was gtgted in the said order
that the representation ‘and the undue hardship stated
by'the‘ petitioner due to strict apb]ication of Rufe 3
(3 (i7) of Senjority -Rules was considered by the
.Pqésident and the Presidént was pleased to exercise the
p9wer-éva11ab1e to him under Rule 2 of the All India
Sefvices‘ (Conditions of Service Residuary Matters)
Rdies, 196C for re]axinglthe_requirement of Rule 3
(35(11)»,of the Seniority Rules as to count the period
of officiation 1in the cadre post for determination of
the year of a]]otmént fn IAS in the case of both Mr.
bixit as well as Smt. Kashyap. Thus; the ground of
err utilisation of SDR was not available against the
pgtitjongr in this OA“fqt denying him the benefit of
cohtiﬁued;' officiation w.e.f. 22.5;85, The said
berefit was aenieq only becﬁuse of the conéideration of
tHe respondents that there wés a  break in .service
ddring the period of .22 déys of Earned Leave w.e.f.
20.6.86 . to 11.7.86.  But for this decision the
péfﬁtioﬁer would have obtained the consideration of his

,pdSt seryice'.of continued officiation w.e -, 22.5.85




for the purpose of fixing of his seniorit
ell as for consideration for 1980 as the year

and as W

of allotment.

6. The respondents had made elaborate arguments

f these petitions and stated

at the time of hearing O
that three different sets of Rules govern the fixation

of seniority of officers appointed through  the

differéht sourcés. The officers of the various States .
services other than the state Civil Services are I
appointed to the IAS by selection in accordancz vith f,l

the provisions of Rp\e 4 ’(1)(q) of the I.A.S.

' i : : (Recruitment),Rules,'1954 readwith provisions of 1.A.S.
T

J o e

(Appointment by Selection) Regulations,. 1958, The

of the State Civil Services are appointed to

? ; members
‘i

the 1.A.S. by promotion undef Rule 4 (1) (b) of the

Recruitment Rules readwith the provisions of the I.A.S.

ns, 1955. The year

e e
Sy

TR .
o
’ : (Appointment by Promotion) Regulatio

of allotment (YOA) of the officers appointed to the IAS -

by promotion prior to 6.11.1987 was determined in

B SRR s .
L e S e i g

tyqf’ accordance with the provisions of Rule 3 (3) (b) of the. R

T

1954, hereinafter

e
-

N
%

1AS (Regulations of Ssenjority) Rules,

| i s ey

: referred to .as the Seniority Rules. The IAS

(Reguiation of Senibrity)'Rules, 1954 were replaced by,

L - : the IAS (Regulation” of Seniority) Rules, 1987 with

. o certain modifications of the then existing senjority -

rules.

7. The 1954 Rules read as under:-

“(3)(b)  Whc * 'the officer s
appointed to the Service by promotion in
accordance with sub-rule (1) of Rule 8 of
the Recruitment  Ruiles, the year of

k~ | allotment of the junior most among the
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officers recruited to the Service -in
accordance with Rule 7 of those Rules.zho
officiated "continuously in a senior: post
from a date earlier than the date of
commencement of such officiation by the
former:

Provided that the year of allotment

of an officer appointed to the Service in
accordance with sub-rule (1) of Rule 8 of
the Recruitment Rules .who started
officiating continuously in.a senior -post
from a date earlier than the date on which
any of the officers recruited to the
service in accordance with rule 7 of those
rules so started officiating, shall be

determined ad hoc by the ‘Central

Government * in consultation with the State
Govt. concerped. '

Explanation 1 - In respect of an
officer appointed to the service 1in
accordance with sub-rule (1) of Rule 8 of
the Recruitment Rules, the period of his

_continuous officiation 1in a senior post

shall, for purposes of determination of

_his seniority, -count only from the date of

the inclusion of his name in the Select
1ist or from the date of his officiating

appointment to such senior posts, whichever

is- later."

"(3Y(b) Where the officer is
appointed to the Service by promotion in
accordance with sub-rule (1) of Rule 8 of
the Recruitment  Rules, the year - of
allotment of the junior most among the
officers recruited to - the Service in
accordance with Rule 7 of those Rules who
officiated continuously in a senior post
from a date earlier  than the date of
commencement of such officiation by the

. former:

Provided that the year-of allotment

- of an officer appointed to the Service in

accordance with sub-rule (1) of Rule 8 of
the Recruitment Rules who- started

~officiating continuously in a senijor post

from a date earlier than the date on which
any of the' officers recruited to the
service in accordance with. rule 7 of those

- rules so started officiating, shall be
‘determined ad hoc by the Central

Governmert .in consultation with the State
Govt. choncerned.:

_ Exb]anation 1 - In respect of an
officer. appointed to- the service 1in

“accordance with sub-rule (1) of Rule 8 of -

the Recruitment ~ Rules, the peried of his
contintous officiation 1in a senior post
shall, for purposes . of determination of
his seniority, count only from the date of

ok
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the inclusion. of his name in tke sélect
List, or from the date of his officiating
appointment to  such senior  posts,
whichever is later.”

8.From the -above rule position it may be clear

that for the purpose of determination of senfority of DO

an officer the period of his continuous officiation in 7

a senior post can be counted only from the date of the

inclusion of his name in the Select list or from the: f%iV-

posts whichever is later. Explanation 2 to the said E
rule providgd that “4 officer shall be deem2d to have o
officiated continuously in a senior post frem a certain ..

date if during the period from that date to the date of 1

date of his officiating appointment to such senior -

_his confirmation -in the senior grade he centinues %0 R

hold without any break or reversion, a scenior sttv":?;

otherwise than as a purely temporary or logals. . .

arrangement. " "Explanation 3 to the said ru}é'f';3~

stipulated that “an officer shall be treated as havéng   |

offiéiated. in a senior post during any period in :é“'

that he would have so officiated but for his absence}on.jv
1eavé ok training. " Explanation 4 to thé said ru1e.}f' o

provied that "an Officer appointed to the Service in P,

Recruitment Rules shall be treated as having officiated

appoihpment, for a period not exceeding one year, and;{f“

.-

respect 'of'which the State Govt. concerned certifieé

. in a senior‘ post during any period of appointment to alf:>

“non cadre post if the State Govt. has certified within

'vthat-hgf“ QQuid have so officiated but for h137»}7"

. éccord@nce with sub-rule (1) of Rule 8 of <the ;Ki,é

" thres monthis - of his appointment to the non-cadre post. "’

 ;w1th:th§;fapprova1 of the Central Govt., for a furt&er’i:m?;
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period not- exceeding two years, to a non cadre - post

‘. ,-:(

under a State Govt. or the Central Govt. in é E?%e

scale identical to the time scale of a senior post. "

9.1t was further stated on behalf  of the
respondents that for counting the period of officiation
in a senior post for purposes of fixation of seniority

the following conditions should be satisfied:

(a) The officiating appointment can be
: counted only from the date of the
inclusion of the name of the off]cer

in select list:

(b) There should not be any break of

‘ reversion from the date of

appointment to the date of
~confirmation;’

(¢) If during the period of officiation
the officer went on leave or
training then the State Govt.
concerned should have certified that
but for his absence on leave or
training he would have continued to
officiate in the said post:

(d) If the officer had officiated in a
non cadre post his services in that
non cadre ‘post can be counted for
purposes of fixation of seniority
only if the State Govt. had
certified that he would have
officiated in a senior post but for
his appointment to a non cadre post
within three months of - his
appointment. If the period of
appointment to a non cadre post
exceeded one year then such a
certificate can be given only with
the. approval of the Central Govt.
for a period of two years.

10.Thus, the kespondéhts contention was that the’

decdsion~-w1th regard to the petitioner in OA No

2453/83 was correct]y taken as 29.9.1986 that veing the

..correci cruc1a1 date for determ1nat1on of his year of

.......

PR
B Ry

allotment F1n~;IAS and -according-to which the vyear of |

a]]otment;i granted to the petitioner was ~1982.

Tt

R
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Similarly . in OA No.882/94, the petitione ther in was
also granted ahd was considered the date of 1277'1986
as the crucial date for-fixétion of'sen1or1ty énd was
allotted 1983 as the year of allotment. 1t was further
stated that in case of petitioner in OA No.2453/34 that
the petitioner therein could not have been given a
higher seniority since the same was denied to the
petitioner in OA 2453/93 being senior to the

petitioner in OA 882/94.

11. We have cons{gered the rival contention
of both the parties in /both the OAs. Extensive
arguments were advanced at the Bar for both the
parties. The settled 1aw as on today, according to
the submission of the counsel, is that the
officiating appointment of a candidate for promotion
can be counted on]yAfrom the date of the inclusion of
the name of the officer in the Select List,
Admitfed1y, both the petitioners names were includad
in the Select List w.e.f. 6.3.1985. Thus, buf. for
certain other factors ‘intervening the seniokfty 'of
the petitioners should have been considered w.e.f.
the date on which their nahes were included in the

Se1éct

12.  In the. case of the petitioner in OA

2453/93, date of inclusion of the name of the

. petitioner in the Select List was not considered for

the purpose of considering the seniority and fixation

of 'theé year. of allotment for the reason that the

“-gppropriate = government had not issued the necessary

’ v:ﬁTders:aé‘ﬁto;*thél prior ~‘approval of the Central

sl ® . b o O
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Government existence of vacancies in promotion quota
: . g
as wel as a certificate stating that the said period
of continous officiation was not affected by over
utilisation of state deputation reserved quota by the
government. In the case of the petitioner in OA No.

882/94, the reason why the officiating appointment

could not be counted from the date of inclusion of

the name of the officer in ‘the said Select List was_

for the reason that there‘was a notional break in his
continuous officiation ;due to the fect that the
petitioner had”'jeined'duty after availaing earned
leave for 22 days w.e.f. 20.6.1986 to 11.7.1986. We
iere of the dpinion that by availing earned leave for
f?Z‘days; cannot by any Streteh of 1imagination, we
‘cbnsider a break in service or a break in the period
Jof cdntinupue officiation. It is immaterial whether
the order paséed in this -regard has not been

challenged. Petitioner declines to have received any

such order. In any case, an uncommunicated illegal

order could not be the reason to deny the petitioner

"his statutory rights.. Since the rule of ~over
et11isetion of deputation reserQe qbota have been
;a1ready re1axed' in the case of this petitioner, the
'denieJIOf consideratien of his =~ officiating
S appo1ntment W.€. f ‘ﬁhe date of inclusion of the name
\ of the officer in the Se\ect L1st for the purpose of
alcu1at1ng the. sen1or1ty cou]d not be ‘denied to this

j nvetitioner. We .are of the opinion, therefore the
< denial of the consjderationibf his date of “inclusion
in the Select List for the purpose of ca]cu]at1ng his

“sen1or1ty and : determ1nat1on of fhe year of allotment,

wi]l;have_ to be from the date on which hlS name has
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peen included in the Select List viz., 1988 N the

actual date of inclusion viz., 12.6.1986. The

petitioner is entitled to all consequential benefits.

13. gimilarly in the case of the petitioner

in OA 2453/93 also has peen denied the benefit of the
cont inuous officiation from the date of the inclusipn
his name in the seleét List for the purpose of

consideration of his seniority for the reasons stated

above.

e
-

14. We are of the opinion that the necessary
orders to be passed by the Government as stated.abové

should have been jssued without reference to any

‘adverse inference against the petitioner. The
petitioner has nd rq1e' to play, it is for the
Government to 1ésue appropriate orders as ani whén
necessary in the circumstances of the case. As far
as the petitioner herein is concerned that he could
not have denied under any of the }u1es the benefit of
considering the date of inclusion of his name in the

select List, be reckoned for the purpose of

determination of his seniority and year of allotment.

”‘15. This controversy has been fiua\Yy'.

concluded in the case of Union of India Vs. G.N. -

Tiwari reported in 1986 (1) sCC 83 wherein it Wwas.

held that even, tbough under the rules the Central
Government’s apprbva]-such appointment is staﬁed to
be necessry, contjnuousﬁperiod of officiation in the

cadre must be - reckoned. and giver benefit from the '

date of inclusion .of - the name of the petitﬁonér in, -
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the Select .List. Prior approval of the appropriate
" : , G

..... . government and existence. of vacancies in - th

~5’.ff ',_appeintment ‘by the appropriate -government in a cadre

'vdost nor the period offdentjnuous» officiation is
P affected; by over ,utilisation . Qf the deputation

" - ..reserve gucta.

S e " where a person other “than a’ cadre'; "
" .‘off;cer isl appownted t0- -the ‘Service® by . .-
promct on 1niaccordante w1th .sub-rule (1) of -
‘Réc ient “Ryles, the year.of -
n1ormost amongst ‘the

; rec toig~+he ‘Service: .dn .
» 4 : .accordanre WTth Ru}e' - of the "Rulés.” who ~
! off1c1ated continuo 7y,11n a sen1or ~post..
: i . from & datn ear11er“than the commencemen‘r ﬂlf
' o ~--the: ..former,” 1% the
Lo 1hza11ocat1on of the
: g the Sen1or1ty - Prov1so thereto
’ B engo1ns “that - f allotment  of an
Fleip Il I f1ter . dppo1nted “the Service ~ in
i ; ,accordance TWith', subsrule’ (1) . of. Rute 8 of
(- e K “the. Recru1tmentff Ru]es . who " started
T - jof‘1c'at1qgi c'nt1nuous1y in a senior post
o N ; Om--a. . dater irithan the dateé on which
' “,of the off1cers rec:u1ted to the Serv1ce
- : y . : ' cordance i with ‘Rule 7' -80" 'Qtarted
off1c1at1ng,* shall. be ‘determined ad hoc’ by
. . the Ce\tral‘ Government 1n consu]tatwon w:th
. . the per1od

'“f Onf1c|atxon ﬂn @' senior

) sew‘._tv
nc]us1own,”‘; , ‘List,

- i 5 h1> i off1c1at1ng
hisen or post, «wh1chever'

prov1des that .an

1

o.‘
" he
“or
as
CIn
were
1n

were ent1t1ed under
the: ent1re perwod of
,;sen1or post, for
of “their
”the d?té of

promotion quota are not conditions precedence to the;

NN
‘5/74




P e ¥

.officiating appointment from the date of inc

-16-

Central Government by
1976 accorded its

order dated Oc ober 1,

approval their
appointment in the Indian - administrative
Service. Furthermore, the respondents as
non-cadre officer could not be denied the
penefit of continuous officiation in &
senior post merely because the State

peputation Reserve Quota was over- -utilised:
Harjeet Singh V. Union of India and Amrik

Singh v. Union of India.

16. In the circumstances, the petitioner in

0A 2453/93 as well is entitled to count his

lusion of

of the officers in the Select List for the
Ve

and his seniority and ‘the

the name
purpose of consideration

year of allotment. The crucial date in the case of

the petitioner in this OA is 6.3.1985, the date on

which his name was brought in the Select List.

17. In the circuhstances the respondenits are

directed to treat th

e officiating period of appointment

of both the petitioners in OA No.

in 'the cadre post/senior

- inclusion

2453/93 and

882/94

of the name: of the pet1t10ners in the Select

List for the purpose of fxxation of his sen1or1ty as

well, the vyear of allotment.
complete this process within

receipt of a copy of this order.

18. 0O.A.

above and no order as'to costs.
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four

respondent shall

weeks from the

ié;allowed to the extent stated
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