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ClNTRwL MDWINioTBaTI ut, tribunal
PRINCIPAL BlNCH, Ncui OcLHl

OA No. 859 OF 1994

Delhi, the Day of Nousmber, 1S94

hon'bis fir. B.K.aingh, flsmberCA)

:3hri IfikEam Bingh
i/o ahri l^aroo ^ingh o„-.
LmD"'oved as Assistant Accounts Officer
in the office of D.P.D.O., Gijrgaon\Haryana}
and Resident of Village 4 P.O. Painga
•.fiodinagar) I Dist. Ghaziabad ^U.P.)

(Through Bhri N.B.Varma, Adv/ocate)

Vs rsus

1, Union of india, through

The oscretary
Govt. of India
Ministry of Defence (Finance)
NGu Oe 1 h i,

2.

3.

The Control''er Genera! of Defence Accounts
West Biock-V, R.K.Puram
Nsu De Ihi.

Ape'' i r --nv

The Control''er of Defence Accounts
(Pension Disbursement)
l^esrut Cantt. . . .Rsspr nhc nts

ORDER

Hon'ble f'lr.B.K.Jinqh. f'!ember(A)

1. This OA 659 of 1994 has been filed against Annex: re

since no order has been passed even after 6 months cr

the appTicsfit'srepresentation filed for regulariaation of^ io absence t rcm

16.3.1551 to 17. 5. 1993.

2. The admitted facts of the case are that the appUoirt i,>

an assistant accounts officer in the Defence Accounts Orpsri.".=.n

under the Gontroller General of Defence Accounts. The a: p! icsnt

has an an India transfer liability and he uas trensf.ar-£ed f-op,
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CurgaoniHaryana) to irinagar on 11.6. 1993. Hs did not joj.n

the new station and submitted medical certificates, Undor

LCo(Leav8} Rules i|'7'2, grant of leave on medical cert:.

is regulated under rule 19 which reads as follows:

19. (Grant of leave on medical certificate to gaijtted

and non-gazetted Government servants)

(l) An application for leave on medical certifir a<; is rpvJS!

°y "

(ji) a Gazetted Government servant, shai ' bo

accompanied by a medical certificate in Form

O 3 given by an Authorised Medical Attondant;

(ii) a non-gazetted Government servant, sha'^ be

accompanied by a medical certificate in

4 given by an Authorised Medical Attendant or a

registered Medical Practitioner;

defining aS^ clearly as possible the nature and probab's duration •.

of illness.

NOT£- In the case of non-gazetted Government servant, a certificatT:

given by a registered Ayurvedic, Unani or Homoeopathic madica'

practitioner or by a registered Dentist in the case o."" Janta'

ailmsnts or by an honorary medical officer emy also be ascsptod

0 provided such certificate is accepted for the same purpose in

respect of its own employees by the Government of the Jtata in

which the Central Government servant falls ill or to which hs

proceeds for treatment,

^2) A Medical Officer shall not recommend the grant of

in any case in which there appears to be no reasonapii prospect

that the Government servant concerned will ever be fit to rsouma '

his duties and in such case, the opinion that the Govjrnmant

servant is permanently unfit for Government service siaM be

recorded in the medical certificate,

(3) The authority competent to grant leave may, at its
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^ discretion, secure a second medical opinion by raquesT^imj a

Government nedical Officer not belou the rank of a Giuii

^^urgeon or dtaff durgeon, to hav/e the applicant medicuPy

examined on the earliest possible datSa

(4) It shall be the duty of the Government (*ledical Jfficor

referred to in sub-rule(3) to express an opinion both as ra-

gards the facts of the illness and as regards the necassity
for the amount of leaue recommended and for that purpose ho

may either require the applicant to appear himself or bsfore

a medical officer nominated by himself.

Q ^5) The grant of medical certificate j^unde^r^Jhi-s rule does not
itself confer upon the Government servant any right to *eaya|

the medical certificate shall be foruarded to the authority

competent to grant leave and orders of that authority auaited.

(6) The authority competent to grant leave may, in its

discretion, uaive the production of a medical certificate

in case of an application for leave for a period not oxcoeding •

three days at a time, ouch leave shall not, however, be treated

as leave on medical certificate and shaP be debited against

leave other than leave on medical grounds,"

0 3. The extracted rules above indicate that in case of a

gazetted Government servant, the leave application has to ds

accompanied by a medical certificate in rorm-3 duly signsd

by an authorised medical attendant, Admittedly, the aopiicant

is a gazetted Government servant and he uil i be govornad by

Rule 19(l), The authority to grant leave on receipt of the

application in Form-3 may, at its discretion, secure a second

medical opinion by requiestdng a Government nedical Orficer not

below the rank of Civil ourgeon or ataff burgeon, to have tho.

applicant medically examined at the earliest possiDla date,

for it shall be the duty of the Go\^rnment Pledical Officer , _
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referred to in sub-rule (3) to express an opinion both <.3

regards the Facts of the illness and as regards the naca.sxty
for the amount of leave recommended and for that purpoaa,

he may either require the applicant to appear before aim or

before a fledical Officer nominated by himself. Rule

lays down that the grant of medical certificate does^-i^

in itself confer UDC^ a Gnvernment servant concerned any

to leave; the medical certificate shaT be foruarded to tre

authority competent to grant leave and the officer ui"''' net

proceed on leave till the competent authority sanctions the

leave and communicates his orders in that regard,

4, It is also admitted that some of the medical certificatos

uere submitted by private doctors based in Modinagar uho uera

not authorised medical attendants. As stated above, nars fi'mg .

of medical certificates uithout the sanction of the lusvo pr-i>ea

for does not confer any right on a Government servant to nrocaaQ

on leave. The spirit is that the medical leave or oainua leave

cannot be claimed as a matter of right, Medical leave to be

certif&oata frcai
applied in rorm-3 has to be accompanied by a^uly autho^riasd

medical attendant and that the competent authority to sanction

the leave has to apply his mind and it is only after the

competent authority sanctions the leave and communicates the ,

same to concerned Government servant that ha can proceeu on

leave, otherwise not, sanction and communication of "•e .-ve As

a must except in emergent situations uhere one suddEnl'y .fails

ill or suffers a heart attack .or any other serious aj.tmunt

as a result of which he/she is to be admitted in the hospital, ,

Only in such cases, the conditions laid down under Rule 19 of

the CCi> (Leave) Rules can be waived by the competent authority,

5, 11 is also clear from the perusal of the records tb.jt

neither the leave was sanctioned nor had he applied j.n Fcrm-'3

O
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QV
in anticipation of his proceedino on leave.

Ffelief(s) sought

6. He has prayed that the Tribunal should issue appropriate

diisctions or orders to the respondents to regularise his ,

absence from 16.3.1991 to 17. 5. 1993 and to pay him leave

salary for the said period. He has prayed for costs boing

awarded to him. ^ notice uas issued to the respondents lHo

fileo their reply and opposed the application ana grtht of

reliefis) preyed for. 1 heard the Learned Counsel ohri K. C, oharraa•

^ for the respondents inone was present on behalf of the a? piiccrtt/
and he argued that the applicant has been charge—shee ted for

proceeding on leave without any Scinction of the comc'et&'Ot

authority. He drew the attention of the court to the mexo of

charges served on the applicant at ^nnexure R-7 dt. 22.7.1992 .

which has an article of charges. The charges read as fdf'ous^

" btatemant of Article of charges framed

against- ohri \/ikram dingh, AAO(R.Nc. 345),

• • • • •

article of charges

That the siid dhri Uikram aingh, AmO^R»No.34c

posted to the office of the U.P.O.O. 3rinagar

Q under the organisation of ,C.D,A,(PO) Heerut on
promotion to AO's grade, was relieved of his

duties by the C.D.A., New Delhi on 15.3.9HAN),

but :>hri Uikram Jingh has not reported in O.P.L.O.

orinagar so far. Jhri Uikram Jingh uas issued seveta''

communications/directions at his home address by this

o f f ice/C. b, D. A office to resume his outies inimecial-y ,

but Jhri Wikram ^ingh has neither, joined his duties

at U.P.D.O. orinagar nor he has sent any communicaticn/
fledical Certificate till date in support of his conti

nued unauthorised absence from duties. b

Thus ohri Vikram 3ingh A.A.O.is, there fore, chargoa

for wilful sno unauthorised absence from duty wef

16.3,91 without any valid reasons and for disobedisnce

of orders of superior authority. Thereby ohri Uikrsm
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Jingh has behaved in a manner unbecoming of
a IjQV/t. servant ano displayed gross lack of

of devotion to duty, contravening the provi
sions of Rule 3(i)iii) (iii) of C. C. a.l, Conduct)
Rules 1964."

7, The learned counsel also quoted provisions of tCaiCcrt;

Rules 1965 in uhich actions for unauthorised absence from

duty or for
rstayal^vg |-,ayQ been indicated. This ,:.s nnno-

xura R.Ulii annexed uith the counter reply. Lndoubtedly,

the applicant is facing an enquiry on the charge of

unauthorised absence. The Hon'ble jupreme Court, in cRo ca^e

Q of Gujarat Electricity Board Vs. A.K. Bungomal RIR 1SC9 sC

1433 has laid doun that transfer of an employee from ore

place to another is a condition of service and the employee

has no choice in the matter. Whenever a public servant is

transferred, he must comply uith the order. But if thert bo

any genuine difficulty in proceeding on transfer, it io open

to him to make represntation to the competent authority for

stay, modification or cancel "• ation of the transfer crcer. If

the order of transfer is not stayed, modified or cance^'ed,

the concerned public servant nUST carry out the order of

transfer. In the absence of any stay of ths transfer oifdsr,

Q the public servant has no justification to avoid or evade tne

transfer order merely on grounds of his difficulty in moving

from one place to another. If he fails to proceed or; tr^nsfsr

in compliance to the transfer order, he uould expose himscT to

Disciplinary action under the relevant rules, as has happanad

in the instant case."The respondent lost his service as he

as he refused to comply uith the order of transfer from one r

place to another." In the case of B.T/aredapa \J. at^.tc of

Karnataka ^66) 4ihCL, the Hon'ble Bupreme Court held that

transfer of a government servant is an ordinary incident of

service and therefore, it does not result in any alterction
of any of ths conditions of service to his disadvantaqs.
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The )au has been fully clarlfiiadin the case of ->iip-y
Boss Us. the state of Bihar 1991 (Lab.) IC (sC)360. The
Hon'ble supreme Court held that court should not interfere
.ith an order of transfer either on administrative grtunds
or in public interest or in the exigencies of service.

9. By not obeying the transfer order, the applicant has
"exposed himself to displinsry proceedings and the foundation
of the displinary proceadings relates to the charge o. his
unauthorised absence. The question of raguU.risaticn of his
leave uill arise only uhen the displinary proceedings are
concluded ana the competent authority takes a decision to
condone the ommissions and commissions on the part of the
applicant in proceeding on leave uithout the sanction from
the competent authority. No one can claim medical or earned
leave as a matter of right. One has to apply for leave and
it is the prerogative of the competent authority, in hia
discretion, to sanction or refuse leave. Unless there is a

specific order indicating sanction of leave, one cannot
anticipate the sanction and proceed on leave . If ona does

this, one exposes himself to charge of unauthorised at)5ancQ.
he _

ynauthorised absence/^has been charged in the form of ortic C
of charges and he is facing a departmental enguiry cn this

count. He uil'' have to uait till the enquiry is concluded and

the question of his unauthorised absence is decided by the

competent authority. If the decision goes in his favour and-
the genuineness of medical certificates is not doubt.ad, his

leave uill be regularised accordingly. If leave is civaiHDio

in his leave account and once it is sanctioned, he uil 9®''

leave salary and other allouancea due to him. The arpTxcatian

thus is premature since courts are not expected to :.ntorrar3
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"ith di.plinary prccaadings or paas any intar1ccotory
ordara in regard to apch proceedings. The appUoaticn
i3 thoa dia^iased aa premature, .easing the parties to
tiQctr their oun coats.

MLr'16cR(A)


