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CENTRAL ADMINL1oTBATIVE, TRIBUNAL {:47;‘
PRINCIPAL BcNCH, N&w DeclHI \-—7/
0A No, 859 OF 1994
New Delhi, the ‘Qﬂmxkﬁ Day of November, 1584
Eon'b]e Mr. B.K.3ingh, Member(#)
shri Vikeam 2ingh
3/o ohri Maroo 2ingh .
Lmployed as Assistant Accounts Officer
in the office of D.P.D.O., GurgaopiHaryana}
and Resident of Village & p'?' Painga a1~
Mgodinagar),Dist. Ghaziabad (U, P.) ... Analicany
{Through dhri N,3,Verma, Advocate)
Varsus

1« Union of india, through

The osecretary

Govt. of India ;

Ministry of Defence (Finance)

New Delhi,
2. The Controller General! of Defence Accounts

west Block-V, R,K.Puram

New Delhi.
3. The Lontroller eof Defence Accounts

(Pansion Disbursement)

Mearut Cantt, o s Hesprnr nta

0 R DER

Hon'blas Mr.B.K.3ingh, Member(A)

1. This OA 59 of 1954 has been filed against #nnex: 12 f=?

N

since no order has been passed sven after 6 months o ir

&4

B . . the applicant’is
representation filed for reqularisation oF[x;a agg;nLQ frem

16.3.1951 to 17.5.1593.

2. The admitted facts of the case are that the épvii:ivt 13

gn assistant accounts officer in the Defence Accounts Donori-ent

ey
Sl pa kA IO

under the Bontroller General of Defence Accounts. Thg =

13 s and
<ol AaCany

has an alv India transfer liability and he was tremsforiad f oo



CurgasontHaryana) te Srinagar on 11.6.1993. He did not jo.un

the new station and submitted medical certificates, Undar
LCo{teava} Rules 1§92, grant of leave on medica! cert.”icetes
is regulaeted wunder rule 19 which rezads as follows:
4 16, (Grant of leave on medical certificate to gaznttied
and non-gazetted Gerinment servants)
(1) An application for leave on medical! certifir atas mods
by -
¢i) & Gazetted Government servant, sha'? bn
accompanied by a medica) certificate in ¥torm
3 given by an Authorised Medical Attendant;
(ii) & non-gazetted Government servant, sha?y Dhe
accompanied by a medical certificate in Form
4 given by an kuthorissd Medica] Attendant er &
registered Medical Practitioner; ‘
defininy a@s.cléarly as possible the nature and probabls durstiocn .

of illness.

i

NOTE- In the cass of non-gazetted Government servant, @ cartificatu

e

Lot

given by a registersd Ayurvedic, Unani or Homoesopathi: msaica?
practitioner or by a registered DUentist in the case o7 Jdanta:
ailmznts or by an honorary medical officer amy also bo sgcaptod
providsd such certificate ié accepted for the same purpose in
respect of its own employeés by the Government of the atate in
uhich the Centrzl Government servant falls i1l or to uhich hs
proceeds for treatment,

(2) A Medical Officer shall not recommend the grant of 'suio
in any case in which there appears to be no ressonabl: nrospsst
that the Lovernment sarvant concerned will ever be fid to rasﬁ@é;
his duties and in such case, the opinion that the Govurmment
servant is permenently unfit for Government service sna't bs
recorded in the medical certificate,

(3) The authority compétent to grant leave may, at its
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discretion, secure a sscond medical opinion by regquestiny a
Government Medical Officer not below the rank of a Livi?
surgeon or staff 3urgeon, to have the applicant medica1'y
examined on the earliest possible dats.

(4) It shall be the duty of the Government Medical! Jfficer
referred to in sub-rule(3) to éxpress an opinion both &s re-
gards the facts of the illness and as regards the nec2s3ity

for the amount of leave recomméndéd and for that purpose he
may either require the applicant to appear himself or bzfore

a medica) officer nominated by himse1lf,

{5) The grant of medical certificate(gﬁﬁér‘iﬁls rule does mob i .

itself confer upon the Government servant any right to ‘eavo;

the medical certificate shall be forwarded to the authority

competent to grant leave and orders of that authority eauaited,

(6) The authority competent to grant leave may, in 1.3

discretion, waive the production of a medical certificate

in cese of an application for leave for a period not cxceeding

three days at a time. Juch leave shal)l not, however, be treatad 
as leave on medical certificate and shal! bs debited agiinst

leave othsr than leave on medical grounds,®

3. The extracted rules above indicate that in cass of =
gazatted Government servant, the leave application hus to ce
accompanied by a medical certificate in form-3 duly signed

by an authorised medical attendant, Admittedly, the anplticant

is a gazetted Government servant and he will be govarnad by

Rule 19(1). The authority to grant lsave on receipt of the

appliccztion in Form-3 may, &t its discretion, secure a 3second
mgagical opinion by requestdang a Government Medical Officer not.:
below the rank of Civil ourgeon or 5taff ourgeon, to hosve tho
applicent medically examined at t he earliest possiple dasts,

for it shall be the duty of the Government Medical) U7ficerx

i
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referred to in sub-rule (3) to express an opinion both w3
regards the facts of the illness and as regards the nacessity
fFor the amount of leave recommended and for that purgosse,

he may esither require the applicant to appear before nim or
before a fMedical Officer nominated by himself, Rule 1345}

1sys down that the grant of medical certificate does 1o:

in itself confer upon_a Governmgnt servant concerned any right

e sc Y

to lsave; the medica) certificate shal' be forwarded to tre
authority competent to grent lesave and the officer wi'? nct
procead on lesve till the competent authority sanctigns the

leave and communicates his orders in thet regard.

4, It is also admitted that some of the medical certificatau
were submitted by private doctors based in Modinagar uho wer?
not auvthorised medical attendahts. As stated above, narg fi'ing
of medical certificates without the sanction of the loave pri}QﬂL 
for dogs not confer any right on a Government servent to ﬂrocaaﬁ
on leave, The spirit is that the medical leave or saincd leaves
cannot be claimed as a matter of right. Medical leave to be
applied in Form-3 has to be accompanied by a[&?ffijgfﬁg?iigfﬂ‘
medical attendant and that the competent authority to sznctiasn
the leave has to apply his mind and it is only after the
competant authority sanctions the leave and communicutes the
same to concerned Government ssrvant that ha can procesu on
leave, otherwise not. Janction and communicetion of Ye.:ve is

a must excspt in emergent situstions where one suddenty lfa??§ :
i11 or suffers a heart attack.or any other serious aidamunt |
s a result of which he/she is to be admitted in the Fosgital,
Unly in such cases, the conditions laid down under Rule 19 ¢

the CC5 (Leave) Rules cen be wzived by the competent authoriﬁy,"‘

S It is also clear from the perusal of the records thot

neither the leave wes sanctioned nor had he applied in VForme=?
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in enticipation of his proceeding on le&ve.

Relief(sl sgught

6. He has prayed that the Tribunal should issue apprapriata‘
directions or orders to the rsspondents to regulerise his
absence from 16.3.19%1 to 17.5.1993 and to pay him leave
salary for the said period. He has praysd for costs b2irg
avarded toc him. A notice wes issued to the respondents who
filec their reply and opposed the application anc gtint of
relief\é) hrayed for. 1 heard the Learned Counse! shri %.C,obarméi'
for the respondents (none wsas present on behalf of the a;p}ic5n£3 '
and he ergued that the applicant has been cherge-shested for
prcceeding on leave without any sanction of the comretent
authority. He drew the attentibn of the court to the memo of
charges served on the applicant at Annexure R-7 dt. 2z.7.199Z

which has an article of charges. The charges read as f¢¥lows:

“ Statement of Article of charges framed
against oshri Vikram 3ingh, ARO(R.Ng, 345).

oo o v

#rticle of chearges

That the ssid Shri Vikram aingh, A#0(R,No,34%
posted to the office of the U.FP.D.0. Srinagar
under the organisation of C.D,4.(PD) Meerut on
promotion to HA0's grede, was relieved of his
duties by the C.D,A.,, New Delhi on 15.3.91(AN),
but ohri Vikram singh has not reported in O0,F.L.0.
orinagar sg far., shri Vikram o2ingh wes issued several
communicetions/directions at his home address by this
office/C.G,U.A office to resume his auties immeciat.y,
but ahri Vikram 2ingh has neither joined his duties
at U.P.0.0. arinagar nor he has sent any communicaticn/
Medical Certificate til1 date in support of his corti-
nued unauthorised absence from duties.

Thus ohri Vikram singh A.A.0.is, ther:fore,chargod
for wilful @no unauthorised absence from duty wef
16, 3.51 without any velid reaesons and for disobadiznce

of orders of superior authority. Thereby ohri Vikram

P
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singh has behaved in & mapner unbecoming of

a Govt. servant ana displayed gross lack of

of devotion to duty, contravening the provi-

sions of Rule 3(1)(ii) (iii) of C.C.a2.(Conduct)

hules 1964, 7
7. The lezrned counsel &lso quoted provisions of CCufClay
Rules 1965 in which actions for unauthorised absence from

rstayal

duty or for Zyg, of’leave have been indicated. This .3 #nno-

xurt R.VI1ll annexed with the counter reply. Lndoubtedly,

the applicant is facing an enguiry on the chéarge gf

unauthorised absence. The Hon'ble asupreme Llourt, in the case
of Gujsrat Blectricity Board Vs. A.K. dungomal AKIR 135€& oL
143% hass laid doun that transfer of an employes from ore

place to another is a condition of ssrvice and the employee
has no choice 4f the matter. Whenever a public servent is
transferred, he must comply with the order. But if ther. ba
any genuine difficulty in proceeding on transfer, it is opeﬁ
to him to meke represntation to the competent authority for.
stay, modification or cancel'ation of the transfer croer. i
the order of transfer is not stecyed, modifisd or carce?’ad,
the concerned public servant MUST carry out the order of
transfer. In the absence of sny stay of the transfer order,
the public servant has no justificstion to avoid or eveds the
trensfer order merely on grounds of his difficulty in moving
From one place to another. If he fails to proceed on tr:nsfar
in compliance to the transfer order, he would expgse hipsol¥ ﬁé:
aisciplinary action under the relevent rules, as has happenad
in the instant case."The respondent lost his service as he

as he refused to comply uwith the order of transfer freom one
plece to another.® In the case of B.,Varedapa V. otate of
Karnataka (&6) 4HCC, the Hon'ble Supreme Court held that

trensfer of a government servent is an ordinary incicdent of

Sservice and therefore, it does not result in any alterction
of any of the conditions of service to his disadvantege.
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g8, The law has been fully clarifiledin the case of 2ilpy

Bose Vs. the state of Bihar 1991 (Lab.) 1C (2C)360. The
Hon 'bls oupreme Court held that court should not interfers

with en order of transfer either on administrative grcuncs

or in public interest or in the exigenciss of service.

yg. By not obeying the transfer order, the applicant hao

~

exposed himself to displinary proceedings and the foundztlion
of the displinary proceedings re)ates to the charge o7 his
unauvthorised absence.-The question of regulzrisaticn af his
leave will arise only when the displinary proceedings are
concluded and the competent authority takes a decision to
condons the ommissions and commissions on the part of the
applicant in proceeding on leave without the sanctior from
the competent authority. No oﬁe cen claim medical or eavned
leave as a matter of right.}Ona has to apply for leavs and
it is the prercgative of the competent authority, in fias
discretion, to sanction or refuse leave. Un'ess there is @

specific order indicating sanction of leave, one canrol

anticipate the sanction and proceed on leave . If on3 does

this, one exposes himself to charge of unauthoriseg abssnce.
he ” '
ynauthorised absence/has -been charged in the form of articic

cf charges and he is facing a depaftmental enyuiry cn this

count. He wil' have to wait til] the enguiry is concluded end -

the question of his unauthorised absence is decided by the

compe tent authority. 1f the decision goes in his favour &nd.

the genuinensss of medical certificates is nct doubted, his
leave will be regularised accordinglye. If leave is avaikble
in his leave account and oncé it is sanctioned, he uil’ get
lesave salary and other allowances due to him. The arnYicaticn

thus is premature since courts ars not gxpected to .nicrfars
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with displinary proceedings or pass any inter70cut5ry
crders in regard tg Such proceedings, The application
is thus dismissed as premature, leaving the parties tg

bear their own costs,

5’i\?”
(bet .:%frliG)H)
MEMBLR(A)
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