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O.hs 550 of 1994
with

0,6.757 of 1994
0.4, 841 of 1994/
0.A.1531 of 1994

Date of Decision: “7.1© Y

0,8.520/94
Shri Kul Bhushan Madan ese Applicant
Vs,
\ Union of Indie & Ors. ess Respondents
0.A,751/94
: Shri A.S, Gupte & Ors, ees HRpplicant
. Vs,
Union of India & Ors. vees Respondents
0.8.841/94
Shri Mahesh Ahluwalia eee Applicamt
Vs,
b Union of Indie ves Respondents
0,8,1531/94
Shri Anjan Sain Gupte ess Rpplicant
- Vs,
Union of India ess Raspondents

CORAMS Hon'ble Shri JePe Sharma, Member (3J)
Hon'ble Shri BgX, Singh, Member (A )

Shri R,D. Kewal Ramani, counsel for the applicant

Shri B,B, Raval, Gounsel for the applicant
Shri M.K. Gupta, counsel for the respondent:
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1, Whether to be referred to e
the Reparter?

2. Whether Reporters of loga) X
NeUSpapers may be allowsd to
8ee the judgement?

1 Whether their Lordships wish X
to see the fajir copy of thg
Judgement

4, Whether to be circulated to %
other Benches?
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CENTRAL ADHINISTRAT IVL TR1BUWAL
PRINCIPAL BEWCH: iviw UELHIg

OeAs 550 of 1994
with

O.A. 757 of 1994
O.A, B41 of 1994
O.A, 15310f 1994

Neu Delhi, this the 7 #A day of October,19594
Hon'ble Shri J,P, Sharma ,Member (J)

Hon'ble Shri B,K, Singh, Member (A)

2.8,890/94

Shri Kul Bhushen Madan

8 fo late M.M, Madan,

C-2-C, Pocket-12,

House No.164,Janakpuri,

New Dalhi. oece Applicant

8y Advocate: Shri R,D, Kewal Ramani

Vs,

1« Union of India
through Cabinet Secretariat
Raghtrapati Bhawan,
New Delhi,

2, Additional Secretary(Personnsl)
Cabinet Secretarijat
Room No.8-8, South Block,
New Dglhi,

3¢ Joint Secretary(Personnel)
Cebinet Secretariat
Room No .8-B, South élock,
New Delhi,

4. Under Secretary(Personnel 1V)
Cabinet Secretariat
Room No.8-8, South Block,

New Delhi, eee. Respondents

By Advocate: Shri M.K, Gupte
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’. sh!‘.‘l A. s. cuptl’
./0 Shri 8,P, Gupta,
aged about 45 years,
Rfo A-18, Rakshi Kunj,
New Oelhi,

2. Shri R,R, Sandel,
s/o Shri R,M, Sandal,
'Rlﬂ Q.NO.SZB, -’uctor-16,
Faridabad(Haryana)

3. Shri Basudev

~ sfo Shri M, “nn,
R/D C-128, Nanak Chand Baoti,
Kotll ﬂublrlkpul',
New Dslhi,

4. Shri D.C, Dhyani,
sf/o Shri B.p, Dhyani,
R/o BR.20/B, Shalimer Bagh,
- New Dglhi,

5. Shri Chandra Sekharan A.K,
s/o Shri A,K, Ezhuthassan,
R/o U,No,925,5ector-4,
R.K, Puram,

New Deglhi,

6. Shri Ramesh Kumar,
s/o late Shri Cheddilal,
R/o House No,70,
Ravinder Nagar,Near Khan Markst,
New Deglhi,

s/o late Shri 0.P, Gupts,
R/o R No,337,5ector-5,
R.Ke Puram,New Delhi,

8. Shri M, Gopalakrishnan,
s/o late Shri N.M, Suasmy Naidu,
R/o 88, B-6,5ector 4,
Rohini, :
Delhi,

9, Shri Raj Narain Sharma,
8/o late Shri Gopal Narain Sharma,
Rfo WZ <317,Naraina Village,
New Delhi,

10. Shri Rgkesh Kumar,
e/o late Shri Rameswaer Chander,
R/o A=21Q,Moti Baghl,
New Delhi. 2000 “pplicants

By Adwcates Shri B,B, Ravzl

Vs,

1, Union of India,
through the Csbinst Secretery,
Govt, of lndie,
. Rashtrapati Bhevan,
New Delhi,
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W
2, The Secretar

y
Ressarch and &nalysia wing,
Cabinet Secreteriat,
Govt, of India,
Room No,8-B, South Block,
New Delhi, ess Respondents

By Advocate: Shri M.K, Gupte

VA.BAMQ!

Shri Mshesh Ahluwalia,

8 /o Shri Sita Ram,

Rfo C-4-B/219,Janakpuri,

New Delhi, ese Applicant

By Advocate: Shri B,B, Raval

Vs,

1. Union of India
through the Cabinet Secretary,
Cabinet Secreterist,
Rashtrapati Bhaven,
New Delhi,

2, The Secretary
Research and xnalyais Jing,
Cabinet Secretariat,
Room No,.,8-B, South Block,
New Delhi, e+« Respondents

By Advocate: Shri M.K, Gupts

D.A.No,1531/94

Shri Anjan Sein Gupte,

8 /o Shri D.C, Sen Guptse,

R/o 23.F, Gasta Houseina Seciety,

Teacher's Colony,Block B=3,

Paschim Vihar,

New Delhi ese Applicant

By Advocate: Shri B8,B, Raval

Vs .

1. Union of India
through the Cabinet Secretary,
Rashtrapati Bhawan,
New Delhi,

Y
Research and Knalysis Wing,
Cabinet Secretariat,
Govt. of India,
Room No .,8-B,South Block,
New Dﬁlhio see e RESpondalts

By Advocate: Shri Me.K, Gupte
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Haon'ble Shri J.P, Sharma,Member{J)

Since common question of fact and law
is involvad, all the cases are taken togsther and
disposed of by a commen judgeneﬁt. In f‘act the
arguments in all these casses were 2 1so heard

together,

0,A,550/94 filed on 18.3.94

24 The applicant Shri Kel.Bhushan Madan
was put under suspension w.e,f, 29,11,80 while
he was working as L,0,C, in Cabinet Secreteriat
having been arrested by the police in a criminel
cese u/s 342, 353 and 506 IPC in FIR No,3%1
dated 27.11.80., He was suspendsd alongwith

32 other employees of the Cabinst Secretariat,
This suspension order was revoked by the order
datedZ.3,67, mcntioning the fagt that a dhclplinary
enquiry under "ule 16 of the CCS(CC“)RUJ.QSJQ_GS
is contemplated against him, fl'a applicant,
therefore, was re-instated in service on 2.3.87,
The relief cleimed by the applicart in this
égpplication ie that the applicant be granted '
full pay @llovences of the suspended period

from 29,11.80 to 1,3,867. The other relief preyed
for by the applicant for qQuashing of the erders
dated 28,4.87, 25.1.,88, 30,9.,88 and 11/12.1,89
and order dated 7.3.94 has not been pressed,

The order dated 28,4,87 is en order passed by
the disciplinzry authority in the departmental
proceedings initieted under Rule 16 of CCS(CCA)
Rules on the besis of @ ghergeshest jssued by

order dated 5,3,87, impesing the penzlty of
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censure. The order dated 25,1.88 is passed by the
disciplinzry authority under FR 54(b)(1) thet
the period of suspension in respect of Shri Kul
Bhushen Madan,L,0,.C, from 29,11,80 to 1.3,87
will be treeted as period not spent onduty and
the subsistence a%;ouanco péid to Shri Kul
Bhushen l’ladan,L.D.é. during the said period will
be treated as pay and allowance for that peried,
It was further ordered that the period of suspension
thowh not on duty shell count for the purposes
of (2) Earned Leave, (b) Annual increments (c)
Pension and DCRG benefits, The order dated
3049488 and 11/12,1.89 wes passed by the higher
authorities under Ruls 27(3) and Rule 29(1)(v)
(a) of the CCS (CCA)Rules ,1965 respectively,

The order dated 7,3,94 is to the effect t hat

the applicant cannot get the benef it accrued

to Shri JeM, Soni,ARD(SAT) es & sequel. to the
Judgement delivered by the CAT ganpnot be auto.
matically extended to him, Thus, the only
relief in this application for the payment of
pay and allowances for the suspension period
from 29,11,80 to 1.3.87 with 12% interest on

arrears of pay,

A 94 file 4,94

3, In the above application Shri 4,5, Gupta
and 9 gthers have Jointly filed this application,
@ggrieved by the order dated 9.3.94 rejecting the
request for extending the benefit accrued to J.N,
Soni as a sequel to the Jjudgement delivered by
the CAT in the case filed by Shri Soni, A gimilar
erder has been passed in the case of Applicant
No.2 on the same date, . A similer order was

passad on 15,3,94 in the case of Applicant Ne,3,

.O.s.
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The applicants wsre also among these 33 officials .
against whem FIR was lodged en 29,11,80 as referred
to above in the case of Kul Bhushan Madan in 0.A,
550/94., The epplicants wers alse likewise suspsrded
by the erder dated 29,11.90 ard that suspsnsion erder
was revoked on 2,3,87, All these applicants were
also served with the d\argoa.haet-‘. undar Rule 16 of
CCS(CCA )Rulaes ,1965 which ondedig punishment of
censure on the applicants. A similar erder wes
passed in the case o-f above espplicants disallowing
the full pay and allowances under the period
suspansion and also treating that period to be
counted to be spent an duty only for the benefit

of leave,increments, pers ion and gratuitye

4, The relisf claimed by the epplicants is

to quash the orders of not giving benefits to the
applicents of the judgement of the case J.M. Soni,
ARD(S&T) arc that the period of suspensicn from
29,11.80 te 1.3,87 be treated as perisd spent on
duty for 211 practical purposses including for

the purpose of pay and allowances folloued by all
consequent {al benefits like senjority,promotien,
confirmatisn, arrears of pay and ellowances,bonus
and eny other benefits alonguwith 18% interest and

elso cost of this application,

D A .841/94 filed on 29.4,94
5 Shri Mahesh Ahluwalia,fField Assistant
{under suspansion) has also the similar grievance

agsailing the order dated 1.,6492 vwhare he vas

informed that the matter with respect te his

B e o

represert ation dated 1.6,92 is under consideration
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272 /f’i“
and he will be informed of the outcome in due
course of time., His further representations te
the effect thet he may alse he given the benafits
of the judgement of J.M. Soni Vs, UOI 0,A,866/9p

vas not disposed of ,

6o He has also prayed for the grant of

the relis fs that the period of suspension from
29,11.,80 to 1,3.87 be treated as period spent
on duty for all practical purposes including for
the purpose of pay and allowences with all
consequential bemefits of seniority, promotion,
confirmation,crossing of E.8, end. the arrears
be paid with 18% Aintorsst alonguwith cost of the

application,

0.8, 1531/94 filed on 20,7.94

7. The applicant has a@ssailed tie order
dated 22,7,93 informing the applicant that his
representation dated 21,5,.,93 regarding regulari-
sation of suspemsion period as on duty is under
consideration of the authority and the outcome
will be intimated but he has not since been
irformed. The case of the applicant is almost
the same as the applicants of the above noted
Original Applications and he has also prayed

for the grant of the same rel fef i,s, the period
of suspension from 29,11,80 to 1.3.87 be treated
a@s period spent on duty for sll practical
purposes including for the purpose of pay and
allowvances followed by all consecuentizl
benefits like seniority, promotion, confirmation
end arrezrs of pay be paid alonguith 18%
interest with cost of the application,

5
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8. Not ice was issued te the respondents who
almost filed the same reply in the first three
Original Applications. Taking certain preliminary
c/bjection that the application is not maintainable
and is hopclus debarred by delay and laches as

was filed later onW‘
mu as by limitatien, Similar reply/ the remsining 0.A,

9 Boforl‘deciding the main issuse, the relevant
facts are that all the applicants were arrested by
the police on institution of a criminal cass by

the Department itself while they were posted om

var jouse po;u in the Cabinet Secreteriat. There
was some pen=down strike thch lead to certain ugly
incidemt; and the authorities hava,therafora’ lodged
the FIR against all these applicants alengwith
certain other colleagues working in the Cabinet

Secretariat, That criminal czse continued and zthe :

applicants were put under sucpension as szid abovs

WeBofe 29,1180, That crimin. i cass‘ was withdraun
by the order dated 28,2,87 passed by M.M. New Delhi
and the same is quoted belou:e

“The prosecution has a lready moved an
application dated 6.2.87 for permission te
withdraw the case, The grounds on which the
withdrawal is sought are that all the accused
are government servants, In order to maintain
cordial relstions between the government
employees and the Governmemt, the prosecution
is of the opinion that the case muste withe
drawn, The accused persons have already faced
a trial for about six yesrs, Keeping in view
the facts and circumstances of the case and
the grounds mentioned in the epplication,
it appsers that it will bein the interest of
justice to zllow the epplication, Accordingly
the applica_tian is sllowed,
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Statement of A,P.P, Shri $.5, Maya
recorded sepsrately,

In view of the statement, the accused

persons are acquitted, File be consigned
to RR"

After the aforessid order was passed the
compatent authority by the order 2,3.87 revo ked
the order of suspension dated 239,11,.80 whigh

is quoted belows-

WHEREAS an order placing under
suspension was made by the Join Director(E)
on 29,11.80 vide Order No.4 MROMN /80 dated
29,11,.80.

WHEREAS after investigation in
FIR ¥0,311/80 of Lodhi Colony Police
Station he alonguith others was prosecuted
in 2 Court of Law on criminal charges
and the Government thought it fit to
withdrauw the case and the Court allowed
applicstion for withdrawal and technically
acquitted,

WHEREAS it is contemplated to hold
proceedings only under Rule 16 of the
CCS(CCA) Rules,1965

NOW THEREFORE, I, in exercise of the
powers conferred by cleuse (c) of sub-rule(5)
of Rule 16 of the CCS(CCA)Rules,1965 hereby
revoks the said order of suspension with
immediate effect,

8d /-
J0 INT SECRETARY(PERS)
APPOINTING AUTHORITY ®

.L o T
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Thereafter, the disciplinery authority vide Hemo.‘
No, 23/2/87-Pers-2 dated 5,3.87 initiated the
disciplinary proceedings under Ruls 16 of the
CCS(CCA)Rules,1965, The disciplinary autherity
vide order dated 28.,4.,87 and after considaring
the reply filed by the applicants that since
unconditional .apeology was tendersd so it was
inflijct
illegal to ./ . punishment after the withdrawal
of the criminal case and further offered une
qualifiscd apalegy praying fer the closure of the
file, the disciplinary authority held ths charge
established against the applicants and imposed
the penalty of censure on the applicants, The
disciplinary authority further by the order
dated 25.,1.88 passed the order under FR 54(8).
it wes: ' held, - - : that the suspensien in
the casse wes nct unjmtifh&:i?l::! the order
I ynder FR 54(E)(1) that the porioa of suspension
frem 29,11.80 to 1,3,87 will be treated as
period not spent en duty end the subsistencs
allowance paid during the said peried will be
“treated as pay and allewances for that period,
It wes further orderad_that the period ef suspsnsion
thouwgh net on duty shall count fer the purposes
of (e) Earned Leave, (b) Annuel increments and
(c) pension end DCRG benefits, Thie order has
been upheld by the higher authorities in appeal
and revision by the orders dated 30.9,688 and
11/12,1 489 respectively.
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10. It appears that t he applicants have been
making unsuccessful representations 8gain and egain
&nd one of such representations was mede by some
of the applicants efter the case of J.M. Seni was
decided by the Principal Bench in 0.k .866/90 by

the order dated 22,4,92, 1In that gase J.f. Soni
Was also @ party to the incident of 27,11.80 |
alongwith the epplicents and some other emplo yees,
The Tribunal in that cese relying on the decision
of the Hon'ble Supreme Court in the case of

Brahma Chandre Gupta Vs, UOI AIR 1984 S,.C.380

and the Full Bench decision of CAT in the cese of
S. Semson Martin Vs, UDI & Ors reported in
1990(1)ATLT (CAT) 161, gave the following directions
to the respondents:-

® In the light of the foregoing discuss ion,
the application is disposed of with the following
order and directions:

(1) The respondents are directed to treat
the period of applicent's suspe nsion
from 29,11.,80 to 1.,3.87 as 'on duty’,
They shall pay him full pay and sllove
ances from 29,11,80 to 1.3.87. He is
alsc entitled to other monetary benefits
which would have accrued to a Government
servant who wes not placed under
suspems ion,

(1i) The respondents shall take steps to
constitute review D.F,C, to consider
the case of the applicant for crossing
the Efficiency Bar when it fell due.
Similerly, his case for further promotion
should also be considered by a reviev
OD.P,C. The review D.FP,C, should also
take into account the order of the
Metropolitan Magistrate seQuitting

\} ; £ 0eel2,
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the applicant in the criminal case, %
The D,P,C, also should not take into account
any remarks contained in the annual confie-
dential reports of the applicamt relating
to his suspension or pendency ef criminal
case against him, In case, the review
O,PCs find him fit for craossing the E,B,
from the due date, the epplicant shall bs
allowed to cross the Efficiency Bar from
the seid date. Similarly, if the revisw
0,PC, finds him Ffit for promotion he
shzll be promoted from the dete his immediate
junior wes so promoted. In that event,
he Wwould also be entitled to the arrears of
pey and allbuances.

(iii) The respondents shall comply with the above
directions as expedit fously as pessible and
preferably within a period of four menths
from the date of communication of this order.

(iv)There will be m order as to costs .

The respondents have d isposcd of representztions of
some of the applicants by the order dated 7th and 15th
March,1994 and other applicants were also informed

thet their metter is under cons ideration and after

decision is taken, they will be informed. However,

no reply was given in thc ccse of Anjan Sen Gupta

in 0,A, No,1531/94 as he mede the representation

in 1993,

11 The question to be decided in all these O,.Rs.
is whether the Govt, servant who had bsen suspended
on the initietion of criminzl proceedings against

him anc the suspension order was iubooquently

revoked with specific condition that a minor

penalty chergesheet gshzll be issued for the same

oo 0130'~
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misconduct, in vieu of the fact that the acqQuittel
by the criminal court in the earlier instituted
criminal proceedings was technicel, he is entitled
to full pey and ellowances for the period during

~ which he was kept under suspensjion, FR 54-8 lays
:Ioun 8 provision for the treatment of such period
by the competent authority on the re-instetement
of @ suspended employee regarding the pay and
allovances to be paid to such Govt, servant of
the period of suspension ending with re-instatement
and whether or not the said period shzll be
treated as a period epent on duty. It further
lays down in sub-clause (3) that where the
authority competent to order reinstatement is
of the opinion that the suspension was wholly
unjustified, the Govt, servant shall, sw ject
to provision of sub-rule (8) be paid the full
pay and allowances to which he would have besn
ontitlod/ hzd he not been suspended. In such
@ case the period of suspension shall be treated
@8 a3 period spent on duty fer a1l purposes,

"other cases besides

In sub rule 5 of rule 54-8 that in fhose cases
referred to sub rule 2 and 3,the Govt, servant
shall be paid such amount, not being the whole,
of the psyanc ellowances to which he would have
been ent itled hadhe not been suspended, as the
competent authority may determine after giving
@ notice to the Gowt, servant of the Quantum
propoesed and after considering the representation,
if any submitted by him in thet connection,

s ool
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In such a czse the peried of suspension shall no?

be trested as a period spent on duty ynless the competent

authority specificallyfiirects that it shall be

so treated in any specified purposs.

12, The contention of the lsarned counsel
for the epplicents in all the O.,As is that
similerly situated employees were not granted the
benefits of the imponabn period in terms ef
full pay and allowances h;a, filed applications
before the Principasl Bench and they have been
granted the reliefs of full pay anrd allouancoo\:f
the suspension period, These cases are R.C.
Batra V, UOI & Ors, 0,A, No,2319/88 decided on
24,12,93; R,R, Makhija Vs, UOI & ors. U.A.No.
2572 /89 decided on 23.10;’92 and J.M, Soni O,A,
No.B66/90 decided on 22,4,92, It is therefore
argued that t he appllic:zard.:e;aie covered by the
ebove decisions of the Tribunzl, 1t is further

argued that acguittel in the criminal case would

render the suspemsion wholly yn. justified and

that they wuld be entitled to full pay and

allouances, conssquential benefits etce, &nd also

to treatment of the saj,;:l periocd a2s on duty for

all purposes aﬁd that punishment of gensure

awarded to them uas :lungal. ~The learned ctfmnaol
for the applic ants has ed i nf?'}t'ji_ '
Full Bench decision of S, § s, UOI &
Ors. The reliance has on th
‘case of Brahma Chandr
Hon'ble Supreme Court

S.C. 3Bp., 1t 3a Turs applicants

L
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already de live red in similar Cases and placed

reliance on the case of Devi Ram v, UNION OF

INDIA reported in 1992(2) aTe 482, dec ided by

the Principal Bench., We haye considered a1)

these . aspects of the matter ang considered

the various Judgeme nts relied by the counse ]l

for the 8pplimnta, The Fy)) Bench decisian

of S.Samson Martin (supra) is 8Quarely baggd

on the decision of Hon'ble Supreme Court in

the case of Brahma Chandra Gupta (supra),

In fact the case of Brahma Chandra Gupta

relates to an émployee whg was involved in a

criminal case under saction 19F of the Indian

Arms Act and vas convicted by the Lower Court

but the Appellate Court set asige the cenviction

and acquitted hip holding not guilty of the

offence with which he was charged, 1Ip the fyl)

bench case it was held that whatever be the

circumstances of 8cQuittal, when the disciplinary

authority has chosen to Suspsnd . on the faet

of the criminal proceedings oenly and to wait

till the end of the proceedings, it has ng

discretion on matters of Pay and has to abide
order of the

by the/crimina) court, There is nothing like

honourab le 8cQuittal in the lsgal framework of

criminal law in force in our country, Honourable

8cquittel 4is ngo longer lega} concept, Therg.

fore, it is not open tg the competent authority

to scan the order as to find oyt vhether the

LX ] 016.
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person chargesheeted was honourably acquitted
or not. It has therefore been held if the
disciplinary authority misdirects jtsalf and
{ndulgence in the exsrcise of finding out the
decree of culpability from the scrutiny of the
judgement it is necessarily prone to commit
errors., It was therefore held when suspension
is wholly due to a crimimal proceedings, the
acquittal at the end of such procesdings, would
render the suspension wholly unjustified and the
disciplinary authority does not have to analyse
with the judgement of the Criminal Court to coms
te its own conclusion regarding the degres. of
proof in respect of the culpability. 1In the
later part of the judgement, the Berch in para

45 also ebservsd as follouws:

®Ue are aware that there are certain
cases of technic2l ecquittal. For instance,

under Sece320(8) of the Crimin-1 Procedure
Code, the compasition of offence done by
parties will have the effecti of acquittal,
Similarly,under Sec.321 of the same Criminal
Procedure Cede, in case of withdrawal by the
prosecution after the charge hasbeen framed,
the accussd shall be agjuitted. The absence
of valid sanction by the compe tent authority
may also entail agquittal, Even in such
cases, regarding the culpability of the
employse, nothing will be known to the disci.
plinary authority uith certainty. There=-
fore whatever the circumstences of acquittal
when the disciplinary authority has chosen
to suspend on the fact of the criminal pre-
ceedings only and to wait till the end of

the proceeding, it has no discretion on
matter of the pey and hes to zbide by the
verdict of the Criminal Court.®
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13, The Full Bench hag 8180 pleced reliance as
8aid above in the case of Brahma Chandra Gupta(Supra)
and the relevant portion of the retio of the judge-
ment is in para 6 of the report at page 43¢

(1984) 2 scc 433 and the seme is quoted belows.

"The appellant was & permanent UDC
who has already retired on superannuation
and must receive a Mmeasure of soci-economic
justice, Keeping in view the facts of the
cz2se that the 8ppellant wes never ha d
for departments) enguiry(emphasis supplied),
that he was prosecuted and has been ulti-
mately a8cguitted, and on being acquitted he
Vas reinstated end waspaid fu1l salary for
the period commencing from his acquittal,
end further that even for the period in
Question the concermed authority has not
hald that the Swpension was wholly justi.
fi-d(empﬁéeia auppli;a) because thrse.
;;:;th of the salary is ordered to be peid,
We are of the opinion that the approagh of
the triel court was correct and unassilable,"

14, Now analysing both the authorities i.e,
the Full Bench end the case of Brahma Chandra
Gupta there is a clear distinction in the pressnt
cau.. In the present case the criminal gase was
withdrawn by t he prosecution on the applicant’s
tendering unconditional @pology and the Fyj) Bench
alsoc in para 15 Quoted above treated such & case
of technical acQuittal begause the criminal eourt
8lso did not go into the culpabiiity of the
applicants with Tespect to the allegations of
certain conduct which awgunteg to an offence
under-sect.ton 342, 353 and 5Q6 IPC. Further in
this case the alleged acts gf the applicants wre

& 0ee 18y
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committed with regard to the authorities when they®
were posted in Cabinet Secretariat on various
capacities, In view of all these facts and cire
cumstances, the order of revocation of suspension
categorically menticned in the erder dated 2.,3.87
that an enquiry under Rule 16 of the CCS(CCA )Rules,
1965 is contemplated inspite of the order of
rewocation of suspension and reinstzting the
applicarts in service. Now the decision cited

by the learned ceunsel of JeMe Soni came te &
conclusion only on the basis of the fuil bench
decision and the case of Brahme Chandre Gupta but
as indicéted sbove both these cases caennot squarely
apply to the case of the spplicants. Ir\z::ae of
3.M. Soni enly the finding has been arrived at
without giving any ratio in pare 14 stating that
“in our epinion, the acquittel in the instent

case iz not a technical agquittal, as hes boeon
wrongly conocluded by the respondents.,* There is
ne éther discussion whatscever eon the provisions
of FR 54-B nor the pera 15 of the Full Bench
decision guoted above has been core idered vhere
in @ case of withdravel of prosecution the Full
Bench has & 1so observed that in cese of uwithdrauval
of prosecution under section 321 of the Cr.F.C.
the sccused gets only technical acquittel.

15". In the other O,A, 2572/89 of R.R.

Mekhijc, the same bench came to the same finding,
However, the provision of FR 54 sub rule 5 has been
referred to but it has not been analysed &nd

referriro to the case of Madres High Court in

X «19,
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UWI Vs, Jeyarem Damodhar Timiri 1960 (1)mL2 410
and enother case decided by the Tribunal in the
case of M, Jayarangam Vs, Senior Supdt, of Ppst
Offices 1988(7) ATC 676 held that the applicent
is entit)led to full pay and ellowances for the
Suspension period, The facts of the case of
Jayerem Bamodhar Timirj @8 ®ell as of M, Jaya.
rangam have not been at 2ll touched in the
aforesaigd judgement. 1In both these casgs the
pharaseology on @cQuittel has been discussed
holding that there cannot be different kinds of
acquittal in a criminal case, Eyen 1n‘tho cese
of Jayaram Damodhar Timiri Medras High Court
observed that once there is an acquittel and

in the absence of any other disciplinary pro -
ceedings launghed by the Government, the plaintifrf
would be entitled to continue in the employment
anc he should be reinstated, Thus, on the face
of it the issyue involved in both these cases was
regarding the neture of acquitte] and the Ey)}
Bench decision in the Cese of 3, Samson ilartin
do observe that there are technical 8cQuitta)
@lso in crimina] cases but the technical 8cquitta)
is as good as hanourable @cQuittal for aj}
purposes, This aspect will be dealt with in

the later part of the judgement with reference to
the law laid doun by the Hon'ble Supreme Court,
The case of R.R, Mzkhi ja having been discussed,
Nov we come to the case of R.C, Batra Ve, UOI &

Ors, decided on 24.12,93, 1In para 5 of this

.-;,.__‘.\_\\‘_<._H,_ O T e I S NS Ty ALY
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judgement the Tribunal has taken it as ® covered casp
with the decision of the case of Jef, Soni(Supra) and

the Full Bench decision in the cese of S, Samson Martin

(Supra) and passed the final orders, The next casse

of Baluant Singh Solanki 0,A,252/89 decided on 28.,2,94.,

 1n this judgement after discussing the facts and

after observing in para 8 of the judgement that the
counsel Shri P.P. Khurana is unable to state why

the judgement of the case of J.M. Soni cenrot be
folloved and the Tribunel observing that there is no
dif ference betueen these 2 cases i.e, of the applﬁ;ant

and JeMe Soni geve similar directions in that cass also, -

1
16. As pointed out earlier, the Hon ble Supreme

~

‘Court has cons idered in some of the recent decisions

as to hou the period of suspension of Govt,., servant
after his acguittzl from the criminzl case, heving ;
besn suspended exrlier, has to be treated after

his reinstatemcnt by the administration.

1. In the case of Mansgement of Reserve Bank
of India,New Delhi Vs. Bhopal Singh Panchal dec ided
by Three Judges of the Hon'ble Supreme Court reported
in‘(1994)1 5.C.C. 541, the Hon'ble Supreme Courf
considerad the case of a Bank employee. The s aid
Bank employee wes involved in a case under section
302 IPC and on his conviction by the Session Judge,
the smployee was dismissed from the service. However,
on eppeet against this conviction, the High Court
allowed the appe2l and ecquitted him of the offencs
giving him the benefit of douwbt., The petitioner

4id not reinstete the employee who rzised an
industrial dispute and the Centrsl Govt, Industrial
Tribunal by the judgement May 19,1983 gave the

5 | | PR
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,%/
» averd that the dismiess] vas unjustif ied, quashed ’

the same and ordered the bank to reinstate the
emloyee with full back Wages and to allow gonti-
Nuity in service as if he was never dismissed from
service, The Bank reinstated the employee in
88rvice by the order dated 24.8.83 and treated
him on duty during the period from Apri} 28,1977
to August 23,1983 and paid him admiss ible wages
for the back period. The employee filed applic ation
before the Labour Court under section 33=L(2) of
the Industrije) Dispute Act,1947 claiming the diff.
erence in amount paid to Kim 3s subsistence &llowence
during the period of Suspension from September 18,
1974 till the dete of his dismissal ji.e, April 28,
1977, He also claimed other benefits of increment
etc, whereby his P8y on reinstatement has to b g
fixed teking into account the increments ezrned by
him during the period of suspension, The Labour
Court decrsed the claim of the employee which was
impugned before the Hon'ble Supreme Court. The
Hon'ble Supreme Court fremed the guestion for
consideration "whether the order of suspension jis
automatically getgaside on reinstatement end
whether the Management cannot deal with the period
of suspension 8ccording to regulations governing
the service conditions", The Hon'ble Suprems Court
considered the relevant provisions of the
regulations 39, 46 and 47 which lay down thet an

A ®mployee who is arrested for an offence his peﬁod

of absence from duty is to be treated as not being

Lo .. o2
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beyond circumstances under his control, In such : 64
circumstances when he is treated as being underl
suspansion during the said period, he is entitled

to subsistence allowance, The competent authotity uhu.

deciding - whether en employee who is suspended
in such circums tances is entitledto his pay and
allowances or not and te what extant,if any,and
vhether the period is to be treated as on duty or
en leave, has to take into consideration the
circumstances of each case, It is only if such
an empleyse is acquitted of all bleme and is
treated by the competert authority as being en
duty during the period eof suspension that such
employee is entitled te full pay and allouances
for the said period. In other words,regulat isns
vest . the pouer exclusively in the Bank te treat
tha period ef suspansion on duty or on lsave er
etherwise. The pouer thus vested cannet be
veiidly, ehallenged, During this pariod the
employee renders ne work. Ho}_;bseut; fer reasons
of his oun involvement in the misconduct and the

vay
Bank is &n ne./ responsible for keeping him auay

from his duties. The Bank thercfors cannot be

,
4
:
:g
1

saddled with £he liabi 1ity te pay him as salary

and allowance fer the period, That will be |
against the principle of ne work, ne pay and
positively inequitable te those who hava.to work
and earn their pay. As it is, sven during such
period, the empleoyee earns subs istance allewance

by virtue of the Regulations, 1n tre circumstances,

the Bank's pouwer in that behalf is umessdilabls.

b
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18, The regulet fens referreg to above ape

in P8ri materia with FR S48 which €nvisages

Judgement Today 1994(3)s.C,199, 1n thet case else
régulstions 18,20 and 21 of the Andhra Pragdesh
State Road Transport Corporation Cnployeoa(c.laau-
fication,Contre) and Appoal)Ragulat.tonu,ws? were
considered. The question in that case was framed
vhether an empleyes of the APSRTC vas kept under
suspension pending invastigation, inquiry er trja)
in & criminal Presecut ien, is entitled te salary
for the period of Suspentfon efter the criminel
proceedings are terminated in his favour, The
Hon'ble Supreme Court efter considering the varisus
@spectis of the matter beld that ¢n acQuittal ang
reinstetement an employee does not becems, without
any further scrutiny, entitled to the payment of
full ouiary for the peried dur ing which he réemained
under suspension &nd that it ie epen to the
compatent euthority o . withhold payment of full
oalar'y for the 8uspension perind on Justifjable
grounds. The High Court has @nswered the question
in favour of the employess which was eswniled b
the authorities befors the Hon'bje Supreme Court,

LA J '2“
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Thus, it has bsen held that it is open to the comp@ tent
suthority efter issuing @ show cause notice in respect
of the proposed action end considering his reply befors
passing an order regarding the payment of full salary
for the period of suspension. Thus, the relief

grantec to the employeses by. the High Court was quashed

by the Hon'ble Supreme Court.

20. The cencept of the Full Bench in the

cose of S. Samson Martin that there is nothing
Honourabls acquittal cannot be 2ccepted as & good
lavw in view of the decision of the Hon'ble Supreme
Court in the case of Management of Reserve Bank of
Indie,vew Delhi (Supra)e The Hon'ble Suprems Court
has held that High Court acquitted the respondant
empleyess giving the bemefit of doubt, the Bank
rightly refused to reinstate him in service on the
ground that it was not @& hdnnurablp scQuittel as
required by Regulation 46(4) of the Reservc cank

of Indiz(5taff) Regulations,1948. The afereszid
Bank employes was convicted by the Session Judge
and vas dismissed from service on account of his -
conviction, When the High Court agguitted the
Bank employee giving the benefit of doubt, the

Bank refussd to reimstate him in service on the
ground that it vesnot henourable acgquittal.
Regulation 46 ef the regulations in sub clause 4
provides whers an employee has been dismissed on
sccount of his corwiction in pursudnce of sub
regulstion 3 of Regulation 46 &nd the relzted
conviction is sst eside by & higher court end the
employcc is nggggggglx_aQggigggg(omphasis supplied),

he will be feinstzted in service. Thus, the

l@ eee25.



p=.

31258 \

59

8cquittal of a Govt, servant by crimim] court
can still be seen whether it is clean ecquittal
or 8 technical ecquittel., The Fyll Bgnch in S,
Samson Martin case:had already held that when e
criminal cese is withdrawn by the prosecution

8gainst an accused then it is technigal Quittel, |

21, In view of the above law leid down by
the Hon'ble Supreme Court therse remeine no doubt
that the competent suthority exercises its pover
under & statutory rule FR 548 and efter giving

@ show cause notice he is esuthorised to pass an
order with reasoning for treating the period of
suspension of & Govt, servant because of & criminel
case till he is reinstated on the decis fon of the

criminal case.

22, The Principal Bench in the case of
Ram Phza) and others Vs. UOI & Ors, presided over
by Hon'ble Justice V.S, Malimath in T.990/85, in
Civil vrit 522/1984 decided en farch 3,1992
considered 2 similar case of regularisation of
period by payment of full pey end allowamces
with all other bgnefits for the period under
suspension till reinstatement consequent upon
withdrawal of case against him. The Principel
Bench has considered this matter and disagreeim
vith the view taken by the Delhj High Court in
the case of Kertar Singh Ve, UOI (1983) 1 ILR
466(0elni High Court) hels thet withdrawal of a
criminal case on tendering unconditional apo logy

is not an axoneratio'n from the blame and

. '....26.
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suspansion cannot be treated as unjustified fore
which full emoluments could be cleimed under FRS4.8B,
Though thie case was decided on March 3,1992 and
has also been reported but it has not been placed
before the Principal Bench while deciding 0.A,
866/90 by t he order dated 22,4,92. The subssguent
decisions in similar matters in 0,A.2572/89,0.A.
2319/88 end 0,A,252/89 were delivered en 23.10492,
24,12,93 and 28,2,94 respectively. Thers should
have been uniformity of decision atleast in the
Principal Bench but the earlisr decision has not
been pleced or cited in any of the case relied.
by the counsel for the applicants. The facts of
Rem Phal end others case are almost identical
with the facts of the preseni czse, Ram Phal &
Others during the ysar 1967 uas involved in 2 ‘
criminel case for offence punichable under section
7 of the Essentisl Services 1.z inienance Act,

The petitioners of thet czse zlonguith othere
tendered uncondit ional apolegy vhersupon the
criminel cases launched egeainst them were withe
drawn in the year 1971, The competent authority
pessed the order trezting the pcriod of suspension
as on duty for the purposes of leave, pension,
incremen? and seniority and for the period of
suspens jon the emoluments would be restricted to
the subsistence allowance ernd other ellowances
admissible to them under the provision of FR 53,

h similer esitusted person nertcr Singh filed @

vrit petiticn befcre the Dzihi High Court end he
vee grented the full relief for the suspension

period and the same wzs cleimed by Ram Phal &

b i o
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Others before the Tribunal es the writ petition
filed before the Delhi High Court in 1984 vas
trameferred to the Principal Bemch, Firstly
the Principal Bench in this case found that
there were delay and laches on the pnrt of the
petitisners in approaching t he court for the
relief and the re was no satisfactory explanation
placed before the Bench, It was also held that
czuse of action cannot be deemed to hsve sccrued
or revived to the petitioners in the writ petition
by the judgement in Kartar Singh case by the
Delhi High Court., The Tritunzl therefore disagreeing
with the view taken by the Delhi High Court re-
Jected the writ petition as vell as T,A, after
interpretating sub clause {2) of.FR 54 as then
existed, The Full Begnch decision of $, Samson
Martin (supra) which was decided on 11,10.89 of
course was not placed before the Principal Bench
in this reported case, However, tie fact remaing
that FR54(B) has & similar provision even now
wvhich give power to the competent authority te
consider the period of Suspension under clause (5)
and if the suspension was totaelly unjustified enly
in that cese the relijef could be ¢ laimed and granted
% the claimant of the suspension period. The
present cese is fully covered by the decision of

Ram Phal case,

23, The Hon'ble Supreme Court alsg cons idered
@ similar point of reinstatement of an acquitted

employee from a eriminal czse in the case of

il
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Sagir Ahmad reported in (1994)27 ATC 78. In that @

case the Govt, servant hss worked over 5 years in
the Incometax Department., He was inwlved in a
criminal cese and was arrested on 17.4.85, By en
order dated 18.4,85 his services were terminated,
informing the employeée thet his services were
terminated becawse of his invo\lvemnt in a gcriminal
cess and his consequent arrest by the police.
However, he uas acquitted in the criminel case by
the judgemert dated 14.1.92. He came before Ch.T,
but his application was dismissed on the ground of
delay, The Hon'ble Suprews Court allowed the appesal
setting aside the order of the Tribunzl directing
the resppndents te reinstate the applicant in
service and in the circumstance of the case the
applicant was not granted back wages though the
period of absence uas treated for the purposes.ef

continuity in service @s casual laboursr and for

cther benafits.‘

- R Having considered the legal position on
this espect we find that the law laid down by the
Hon'ble Supreme Court is binding under Article 141
of the Constitution, Though there is a Full Bench
decision an the point but that full bench decision
squarely do not apply to the present case forl the
reasons already given in the oarliar part of this
order, We,therefore, do not find that this is a

case where areference is invited to a Largsr Bench,
We have also considered the espect thzt some of the
employses Uho'claiﬁed the benefit for the suspension
period hsve also been granted full psy and ellovences

thowgh the judgément therefcre are perincurium.

5
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25, The impugned order in the present case
dsted 25,1.88 and order of the higher authoritigs
passed in appgal and revision dateg September 3o,

1988 and 11/12,1.89 have clearly taken into account
thet the criminal cese did not run through jts

Norm; ) course and the Casg was withdrawn under special
circumtancu, this should not be compared with theg
normal ceses of acquitta) in & criminal case. The
8pplicants have not chellenged the order of punish.
mernt of censure dated 28,4,.87 by way of appeal

under the relevant statutory rules, That grder

82id order hass not been exhausted, The Appellate
Authority hes als cons idered the order passsd by
the disclplinary authority dated 25,1,88 and hes
given a detasiled reasoning that the Criminal case
Yas withdrawan upen the charged of ficia) pending
Unconditionel apology. The lavisio-:iauthority has
alse considered the metter after PTroper application
of mind, The disciplinary authority passed the
order dated 25,1.88 after issuing 2 notice to the
officials on the Proposal to limit the per iod

under suspension enly to the Peéyment of subsistencs
allovance and that Vill be treated as pay and
8llovance for that period, The officials had also
made representations against the same which Qaé
duly censidered by the disciplinary autherity,
8ppellate au:‘.hority and the ﬂaviaibn-;ttmuty as
s2id above, When an order has to hg passad by thg
.administrauva @uthority the Scope of judicia]l
Tevieu is limited enly to fing out whether the

s
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proper procedure provided under the statutory ruf;s
has been applied with er not, The order under
FR-54B is to be passed by the administration in
spacial circumstances of the case taking .inte
account the delinguency ef the official. who

was chargesheeted sithar for @ criminal act or

for a service misconduct, The Tribunal cannot

sit as an appellate authority over the abovse
orders if the compliance hes sufficiently beaen: made
of the statutory rules, This. aspect of the

matter has also hot been considerad in aﬁy‘ﬂ'

the fecisions which have been cited as exampler ‘7 :
in the cases of similarly situated other employees
by the various Benches of CAT, The matter has

been considered in the case of Ram Phal(supra).

We are in full agreement with the ratio of Ram ";;
Phal case and that also is a necessary fell out |
from the latest judgement of the Hon'ble Supreme
Court in the case of Managament of Ressrve Bank

of India,New Daelhi(supra) and BP3RTC (supra).

26, tven from another angle we find that

in & recent decision of Hon'ble Supreme Court of
Nelson Motis Vs, UOl & Anr, reported in

T 1992(5)SC 511, Three Member Banch of Haon ble
Suprems Court has held that even after lcQUittal
of an employes in & criminal case the disciplinary
proceedings ageinst him for the same misconduct
cled be continued, ‘It has been hegld that the
nature and scope of criminal case are different

from tho departmcntel disciplinary proceedings.

seedle
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Abn erder of 8cquittal cannet conclude departmenta)
Proceedings, In the pPresent case the @pplicantg
have not been exoneratgd fqr the misconduct for
which they were charged in the crimina) case,

The misconduct was of a gseri-rus nature begauss the

departmenta] instructisng Purposely meant- ¢,
réegulate theg movement of individuwlsg in various
brancheg of HeadQUartcrs,Nau Delhi, 1In order to
Pressurise the departmental authorities to withdray

office hours ang when the Persuasion to stop
the‘gherao’failod, the police hag tobe callad to

8ecure the releasg of the senior officers, The

~ @pplicents were challangd under section 342/343/

506 IPC, The criminal court had not arrived at a
definite finding Pe€garding the ngn involvement of
the spplicants jin that dndisciplined incident;,
Thuys, Prima-facie this jg 2 Case where the sys.
pension wag fully Juatifioa taking into account the
€onduct ot the applicants and the Menmner in whiegh
they resartegd to undignifjeg behavigur for redress
of alleged grievance 8gainst the departmental

inatructions.

2%, The impugned order Péssed in the casg

8re dismissed as devoid of merit leaving the part ies
to bear thejp own cost, A coby 5? ;Lgﬁ 6rder be placed
in éach filg, L) i
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