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$ince conmon question of fact and law

is involvad, all the cases are taken together and

disposed of by a common judgement* In fact the

arguments in all theaa cases were also heard

together*

2* The applicant Shri Kul^Bhuahan Madan

was put under suspension u*e«f* 29*11*60 while

he was working as L*0*C* In Cabinet Secretariat

having been arrested by the police in a criminal

case u/a 342, 353 and 506 IPG in FIR No.311

dated 27*11*60» He was suspended alonguith

32 other employees of the Cabinet Secretariat*

This suspension order was revoked by the order
dsted2.3.£7, mentioning the fact that a disciplinary
enquiry under "ule 16 of the CCS(CCA)Rule8,1965
is contemplated against him. The applicant,

thorafore, was re-instated in service on 2*3*87*

The relief claimed by the applicant in this

application it that the applicant be granted

full pay allowcnces of the suspended period

from 29*11*80 to 1*3*67* The other relief prayed

for by the applicant for quashing of the ordera

dated 28.4*87, 25*1.88, 30.9.88 and 11/12*1*89
and order dated 7*3*94 has not been pressed*

The order dated 28*4*67 is an order passed by

.the disciplinary authority in the departmental

proceedings initiated under Rule 16 of Cuo(CCA)

Rules on the beais of a ohargeaheet issued by

order dated 5*3*87, imposing the penalty of

I
• • *5 *



C6nsur9« The order dBtod 2^ i hp im .uawio ^^•••80 18 paattd by th*

tfiiclplincrjr authority under FR 54(b)(1) that
the period of auapanelon in reapact of Shri Kul
Bhuahen nadan,L.O.c. froe, 29.11.eo to 1.3.87
uill be treated aa period not apent on duty am
the aubaiatance allouance peid to ihri Kui

Bhuahan had.n.L.O.C. durinj the aaid period uill
be treated as pay and allouance for that pertad.
It uaa further ordered that the period of auoponalon
thoiflh not on duty aha 11 count for the purpoaaa
of (a) Earned Leauo, (b) Annual ineraoanta (c)
Panalon and OCRS benefit,. The order dated

30.9.88 and 11/12,1.89 uaa paasad by the higher
Buthoritiea under Rule 27(3) and Rule 29(1)(ll)
(a) of the CCS(CCA)Rulaa,1966 reapoctivaly.
The order doted 7.3.94 ia to tt« effect that
the applicant cannot get the benefit accrued

to Shri J.R. Soni,AR0(S»T) e, a aoQuol. to the

judgeaant daliverad by the CAT cannot be auU.

•atically axtandad to hie. Thua, the only

"Tiaf in thie application for the payeant of

pay and aliouancee for the euapanaion period

froB 29.11.fo to 1.3.87 uith 12% interaat on

arrears of pay,

757/94 filari an A

3. In the above application Shri A,S, Cupte
and 9 others have jointly filed this applicatior^
•ggrieved by the order dated 9.3.94 reJectinQ the
request for extending the benefit accrued to 3.«.
Soni as a sequel to the judgoBent delivered by
the CAT in the case filed by Shri Soni. A eieilar
order has been passed in the case of Applicant
No.2 on the same date. ̂ A sieiiiar order yas

paeeed on 15,3.94 in the case of Applicant Mo,3.



ThB applicant# uer« also a»ong thoso 33 officlalo *
against whom FIR waa lodged on 29,11«0O aa referred
to above in the caae of Kul Bhuahan Madan in O.A.

550/94. The applicants wore also likewiae suspended
by the order dated 29.11.90 and that suspension otdor
was revoked on 2.3.87. <^11 these applicants were

also served with the ohargesheat under Rule 16 of
I"

CCS(CC^*)Rules ,1965 which ondedj^a punishment of

censure on the applicants. A similar order was

passed in the case of above applicants disallowing

the full pay and allowances under the period

suspension and also treating that period to be

counted to bo spent on duty only for the benefit

of leave,increments, pension and gratuity.

4^ The relief claimed by the applicants is

to quash the orders of not giving benefits to the

applicants of the judgement of the case 3,n. Soni,

ARD(S&T) arr! that the period of suspartiion from

29,11.80 to 1.3.87 be treated as period spent on

duty for ell practical purposes including for

the purpose of pay and allowances followed by all

consequential benefits like seniority,promotion,

confirmation, arrears of pay and a llowancer ,bonus

and any other benefits alonguith 18^ interest and

also cost of this application.

n,ft,fl4l/QA filed on 29.4^

5. Shri riahesh Ahluualia.Field Assistant

(under suspension) has also the similar grievance

assailing the order dated 1 .6.92 where he was

informed that the matter with respect t« his

representation dated 1.6.92 is under consideretion

► • • 7.
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and he will be informed of the outcome In due

course of time, Hia further re pros entat lane to

the effect thct he Riby aloo be given the beneflto

of the judgement of D.M# Soni Va. UOl 866/90

waa not diapoaed of.

6* He has also prayed for the grant of

the re lie fa that the period of aua pension from

29.11.60 to 1.3.87 be treated as period spent

on duty for all practical purposes including for

the purpose of pay and allowances with all

consequential benefits of seniority, promotion,

conrixmation,croaaing of E.6. ani;|.jbhe arrears

be paid with 18^ interest alongwith cost of the

application.

0.». 1531/94 filed on

7. The applicant has aasailed the order

dated 22.7.93 informing the applicant that hie

representation dated 21.5.93 regarding regular!*

sation of suspeneion period as on duty is under

consideration of the authority and the outcome

will be intimated but ha has not since been

informed. The case of the applicant is almost

the same as the applicants of the above noted

Original Applications and he has also prayed

for the grant of the same relief i.e. the period

of suspension from 29.11.80 to 1.3.87 be treated

as period spent on duty for all practical

purposes including for the purpose of pay and

allowances followed by all consequential

benefits like seniority, promotion, confirmation

end arrears of pay be paid alongwith 18J(

interest with cost of the application.

• • *8.'
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8« Not lea was issued to the respondents uho *

alrost filed the same reply in the first three

Original Appiications» Taking certain preliminary
/

objection that the application is not maintainable

and ie hopeless debarred by delay and laches as
was filed later on

uell as by limitatien* Similar reply/ the remaining 0«A«

Before deciding the main issue, the relevant

facts are that all the applicants yero arrested by

the police on institution of a criminal case by

the Oepartma^nt itself uhile they yere posted on

various posts in the Cabinet Secretariat* There

yas some pen-doun strike which lead to certain ugly

incideivt) and the authorities have therefore lodged

the riR against all these applicants alonguith

certain other colleagues working in the Cabinet

Secretariat* That criminal case continued and the '

applicants were put under suspension as said above

w»a»f. 29«11«80* Tj-jat criri;.. 1 casa' waa uithdraun

by the order dated 2e*2.67 passed by n*n* New Delhi

and the same is quoted belou:-

"The prosecution has already moved an
application dated 6*2*87 for permission to

withdraw the case* The grounds on which the

withdrawal is sought are that all the accused

are government servants* In order to maintain

cordial relations between the government

employees and the Government, the prosecution

is of the opinion that the case must be with*

drawn* The accused persons have already faced

a trial for about six years. Keeping in view

the facts and circumstances of the case end

the grounds mentioned in the application,

it appears that it will bein the interest of

justice to allow the application* Accordingly

the application is allowed*



&■
Statement of A.p.p. s,hri S.S, Maya

recorded eeparately.

In view of the atetement, the accused
persona are acquitted. File be conaignmd
to RR,«

After the aforesaid order uaa passed the
competent authority by the order 2.3.87 revoked
the order of suspeneion dated 29.11.80 uhieh
is quoted be lows.

WHEREAS an order placing under
suapension was made by the 3oin Oirector(E)
on 29.11.80 vide Order No.1^QMN/8o dated
29.11.80,

WHEREAS after investigation in
FIR i'<io.311/80 of Lodhi Colony Police
Station he alonguith others w^s prosecuted
in a Court of Lau on criminal charges
and the Covernroent thought it fit to
withdraw the case and the Court allowed
application for withdrawal and technically
acquitted.

WHEREAS it is contemplated to hold
proceedings only, under Rule 16 of the
CCS(CCA) Rules,1965

NOW ThEREFOHE, I, in exercise of the
powers conferred by clause (c) of sub-rule(5)
of Rule 16 of the CC5(CCA)Rules,1965 hereby
revola the said order of suspension with
immediate effect.

sd/-
OOINT SECRETARY(PERS)
appointing AUTHORITY •

,, ,10.
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Thsreaft«r, the dieciplinary authority vide neno*

No« 23/2/87.Pers^ dated 5.3.87 initiated the

dieciplinary proceedings under Rule 16 of the

CCS(CCA)Rules, 1 965* The disciplinary authority

vide order dated 28.4.87 and after considering

the reply filed by the applicants that since

unconditional -apelogy uaa tendered so it was
inflict

illegal to .J, - puniehaant after the uithdraual

of the criMioal case and further offered un»

qualified apology praying for the cloeure of the

file, the dif^riplinary authority held the charge

eetabllahed against the applicants and ioposed

the penalty of censure on the applicante. The

dieciplinary authority further by the order

dated 25•1.68 passed the ocder under FR 54(5);.

it iMPei held) . • . , ■ that the euepeneien in
• f urther

the case was net unjuetified^paeaed the order

under FR 54(6)(1) that the period of euapenaion

freo 29.11.80 to 1.3.87 will be treated as

period not spent en duty and the eubeistence

allowance paid during the said peried will be

'treated as pay and allowances for that period.

It was further ordered that the period ef euapenaion

though net on duty shall count for the purposee

of (a) Earned Leave, (b) Annual increments and

(c) pension end DCRG benefits. This order has

been upheld by the higher authorities in appeal

and reviaion by the orders dated 30.9.68 and

11/12.1.89 respectively.

.••.11.
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10* It appears thatthe applicants have baan

■aking unauccaasfui repreaentationa again arel again
and one of auch repreaenta tiona was nade by aona
of the applicants after the ceee of Soni uaa

decided by the Principal Bench in 0,^,866/90 by
the order dated 22 ,4 , 92. In that case O.h, ioni

uas also a party to the incident of 27,11,80

alonguith the applicants ana eome other amployeea.
The Tribunal in that caae relying on the decision

of the Hon'ble Supreme Court in the case of

Brahma Chandra Gupta Vs, UOI AIR 1984 B.C.380

and the Full Bench decision ̂ df CAT in the case of

Bamaon Martin Wa, UOI & Ora reported in
1990(l )ATLT (CAT) 161, gav/e the follouing diractiona
to the reapondenta:-

• In the light of the foregoing discussion,
the application ia disposed of with the follouing
order and directions:

(i) The respondents are directed to treat
the period of applicant's suspension
from 29,11,80 to 1,3,87 as 'on duty'.
They shall pay him full pay and allow*
ances from 29,11,80 to 1,3,87, He ia

also entitled to other monetary benefits
uhich would have accrued to a Government

servant who uas not placed under
suspension.

(ii) The respondents shall take steps to
constitute review 0,F,C* to coneidar

the case of the applicant for crossing
the efficiency Bar when it fell di^.
Similarly, his case for further promotion
should also be considered by a review
D,P,C, The review Q,P,C, should also
take into account the order of the
Metropolitan Magistrate aapuitting

'' , ' •••12,



;l2s

ths applicant In the ciiminaX case*

The 0«P«C» also should not take into account

any remarks contained in the annual confi*

dential reports of the applicant relating

to his suspension or pendency of criminal

case against him. In case, the review

0,P*Cs find him fit for crossing the £.B.

from the due date, the applicant ehall be

allowed to cross the efficiency Bar faeai

the said date. Similarly, if the review

O.P.^C. finds him fit for promotion he

shell be promoted from the date his immediate

junior was so promoted. In that event,

he would also be entitled to the erreare of

pay and allowances.

(iii) The respondents shall comply with the above

directiona as expeditiously as possible and

preferably within a period of four monthe

from the date of communication of this order.

(iv)Thore will be no order as to coete.*

The respondents have d ispcscd of representations of

some of the applicants by the order dated 7th and 15th

March,1994 and other applicents were also informed

thet their matter is under consideration and after

decision is taken, they will be informed. However,

no reply wejs given in the ccse of Anjan Sen Gupta

in O.A. No.1531/94 as he made the representation

in 1993.

11. The queation to be decided in all these O.As.

is whether the Govt. servant who had been suspended

on the initietion of criminal proceedings against

him and the auspenaion order was subsequently

revoked with apecific condition that a minor

peitalty chargesheet shell be issued for the seme

.... 13.'
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■liaconduct, in vieu of the fact that the acquittal
hy the criBinal court in the earlier inatituted
criminal proceedings uas technical, he ia entitled
to full pay and allowancea for the period during

^ which ha uas kept under auapension, FR 54^ lays
down a provision for the treatment of auch period
by the competent authority on the re-instetament
of a suspended employee regarding the pay and
allowances to be paid to auch Govt, aarvent of
the period of suspension ending with re-inatatement
and whether or not the said period shell bo

treated as a period epent on duty. It further
lays down in sub-clause (3) that where the

authority competent to order reinstatement ia
of the opinion that the suspension was tiiolly
unjustified, the Govt, servant shall, subject
to provision of eub-rula (0) be paid the full
pay a nd allowances to uhich he would have been

entitled^ had he not been auapanded. In eich
a case the period of auapension shall be treated

as a period spent on duty fer all purposes,
,  . , , . other cases -hesideen sub rule 5 of rule 54*6 that in^bhose caeee
referred to sub rule 2 and 3, the Govt, servant
shall be paid ouch amount, not being the whole,
of the payanc allowances to which he would have
been ent itled liad he not been suspended, as the
competent authority may determine after giving
a notice to the Govt, servant of the quantum

proposed and after considering the repreeentation,
if any submitted by him in ttwt connection.

••.14,
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In such a caas the period of suspension shall not?

be trestsd as a period spent on duty unloss the competsnt

authority specifically|^irscts that it shall bs
so troatod in any specifiod purpose.

12. The contention of the learned counsel

for the applicants in all the O.As is that

oinilarly situated employees were not granted the

benefits of the suspension period in terms of

full pay and allowances had. filed applications

before the Principal Bench and they have been

prf'nted the reliefs of full pay and allouancoelpf
the suspension period. These cases are R«C« '

Batra V. UOI & Ore. O.A. No.231 9/88 decided on

24.12.93; R.R. Makhija Vs. UOI & ors. O.A.Ne.

25 72/89 decided on 23.1o**92 end D.n. Soni O.A.

No.866/90 decided on 22.4.92. It is therefore
are

argued that the applicants / covered by the

above decisions of the Tribunal. It is further

argusd ttiat acquittal In the criiranal case would

render the euspension wholly un-justified and

thdt .they would be entitled to full pay and

allouanceei consequential benefits etc. end also

to treatment of the said period as on duty for

all purposes and that punishment of censure

awarded to then was illegal. The learned counsel

for the a pplic ants has placed reliance on the

full Bench decision of S. Samson Martin Vs. UOI &

Ors. The reliance has also been placed en the

case of Brahma Chandra Gupta Vs. UOI decided by

Hon'ble Supreme Court reported in AIR 1984

S.C. 380. It ia further argued that the applicants

• • • 15.



:lSi

•ra antitlad to the benefita of fh
•nerita of the judgaaent

.lr.ady deliv,,.,

»aa„„ on th, eaao of D,„i

>«a« raport.d In ,992(2) .Tc 462, doeidod by
th. Principal B.non. u. hav. oon.id.r.d .u
the.. ..pact, of the .attar and conaldorod
the warlou. Judge^nt, r.ll.d by counoel
Per the appitonta. Tha full B.nch declelon
ef S.Sa.,on Martin (.upra) i.
en the decision of Hon-Pio Sop„^
the caaa of Brahna Chandra Gupta (.upra).
In fact th. ea.a .f Brahma Chandra Gupta
relate, to en employ,. „hp Involved In a
criminal ca.o under «ction ,9F of the Indian
*t», *ct and ua, cenvlcUd by the Lower Court
but the Appellate Court eat a.id. the oenvlctlon
•nd accultted hi. holding not guilty of the

.rrence with Which he waa Charged. In the full
bench case it wa, hald that whatever be the
clrcumetance. of ecflulttal, when the dl.clplin.ry
authority ha. choeen to ouepe^ . an the fact
of the criminal proceeding, only end t. wit
till tha end of tha proceeding,. It ha, «,

''""r'd'?; o? t'h.""* P'P •«' "a. to abld.by Iha^crlmlnal court. There 1. nothing iik.
honourable acquittal In the 1,9,1 fra«,u„p„
criminal i.u m force In our country. Honoureble
•cqulttal 1, no longer lag.i concept. There.
Pure, It 1, not open to the competent authority
te ecan the order a, to find out whether the

•• • 16«
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pocson chargnthMUd wa. honourable acquittoi
or not. It haa thorafora boon bald if tha
diaoipUnary authority Biadiracta Uaalf and
indulganco In tha axarelsa of finding out tha
dacraa of culpability from tha acrutiny of tha
judgaoent it ia noeaaaarlly ptona to commit
arrora. It uaa .tharafora^eld uhan auapanaion
18 wholly dua to a criminal procaadinga, tha
acquittal at tha and of ouch procoadinga, would
randar tha auapanaion idiolly unjuatifiad and tha
diaciplinary authority doaa not hava to anolyaa
With the judgamsnt of tha Criminal Court to coma

U ita own conclualon regarding the dagraa. of
proof in roapocl of tha culpability. In tha
later part of tha judgomant, the Baieh in para
15 also observsd as follouss

•Ua aro auara that thars aw cartain
eases of technical acquittal. For inatanca,
under Sec.32oCB> o? the Crittin-l Procedure
Code, the composition of offence done by
parties uill have the effect of acquittal.
Similarly.under aec.321 of the same Criminal
Procedure Code, in case of withdrawal by the
prosecution after the charge haa b eon framed,
the accused ahall b# acquitted. The absence
of valid sanction by the cDmpetent authority
«ay also entail acquittal. Cven in such
cases, regarding the culpability of tho
employee, nothing will be known to the disci
plinary authority with certainty. There
fore whatever the circumstances of acquittal
when tha disciplinary authority has chosen
to suspend on the fact of tiie criwi.^1 pro-
coedings only and to wait till the end of
tho proceeding, it has no discretion on
matter of the pay and has to abide by the
verdict of the Criminal Court.*

...17.
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Th, Full Bench ha. also pieced „1,.,«. ..
"Id.hove in the caee T Breh„e Char«„ Gupt.(Bupra)
•nd the „ievant f..rtion of the ratio of the Judp.-
«ent 1. in pare 6 of tho report at page 436
(1984 ) 2 see 433 and the .em i, quoted beioui.

Ihe appellant ua. a pernanent UUC
«ho has already retired on euperannuatlon
and Btiat receive a meaaure of

"waure or eoci-economic
Justice. Keeping in view the fact, of the
eaae that the appellant was never ha.,i.a

I£l^££f£t»ental_j^ eupplled).
e ua. pro.ecuted and ha. been ultl-

"lately acquitted, and on being acquitted he
ua, relnetated and ua.paid full .alary for
the period coenenoing from hi. acquittal
and further that even for the period in '
duestion the eonearned authority ha. not
held that _
fi;d(e»pha.i. aupplied) becauae thre^"
fourth of the .alary i, orbered to be paid,

re of the opinion that the approach of
a  rial court gas correct and unaesiiable.*

14r Nou analyaing both the authoritie, i.e.
the Full Bench and the ca.e of Brahma Chandra '
Cupta there is a clear distinction in the pre.ent
eaae. In the pre.ent ca.e the criminal ce.e ue.
withdraun by the pro.ecutlon on the applicant.,
tendering unconditional apology and the Full Bench
alao in para 15 quoted above treated such a ca.e
• t tochnical acquittal becauee the criminal court
alao did not go into the culpability of the
applicants uith respect to the allegations of
certain conduct uhicn a„«uhted to an offence
under .action 342, 353 and 506 IPC. Further m
this eaae the ali.g.d ect. of the .pp3^,„..
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committed with regard to the authoritiee when thef

wore posted in Cabinet Secretariat on varioue

capacitiee* In view of all these facts and cir

cumstances# the order of revocation of suspension

categorically mentioned in the order dated 2«3«67

that an enquiry under Rule 16 of the COS (CCA )Ru lee#

1965 is contemplated inspite ef the erder of

ipcvooetion of euepeneien and reinstating the

epplicartte in service. Now the decision cited

by the learned counsel of Soni oarae to a

conclusion only on the basis of the full bench

decision and the case of Brahma Chandrt ^iupta but

as indicated above both these cases cannot squarely
the

apply to the case of the applicants, In/case of
3.n, Soni only the finding has been arrived at

without giving any ratio in para 14 stating that

•in our opinion, the acquittal in the instent

case is not a technical acquittal, as has tcin

wrongly concluded by the respondents,* There is

no dther discussion whatsoever on the provisions

of FR 54-8 nor the para 15 of the Full Bonch

decision quoted above has been coroidered whore

in,a case of withdrawal of prosecution the Full
Bench has also observed that in cese of withdraual

of prosecution under section 321 of the Cr,P,C,
the accused gets only technical acquittal.

15. In the other 0,A, 2572/89 of R,R,

nakhija, the same bench came to the same finding.

However, the provision of FR 54 sub rule 5 has been
referred to but it has not been analysed and

referriro to the case of fiadres High Court in

I  • , • 19,
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"01 V,. Oamodhar Ti.ui 196o(l)nu 4|o
•nd another ca.a decided ty the Tribunal in the
caea of fl. Jayar.ngae I/a. Senior Supdt. of Poet
OTfica. ,988(7) alc 676 held that the appHuant
is o*itied to full pay an, eUouanc.a for the
suaponaion period. The fact, of the ee.a .f
Oayarao Oaoodhar Tioin a, „u a, of H. lay., '
tangen have not been at an touched in the
aforeaeid judBeoant. In both these ceeee the
phara.aology on acquittal has bean diacuaaed
holding that there cannot ba different kind, of
•acquittal in a criminal case. Euen in the caee
of Oayarain Bacodhar Tlmiri nadra. High Court
Observed that once there I, en acquittal end
in the absence of any other disciplinary pro
ceeding. leuodhed by the Government, the plaintiff
would b. entitled to continue m the ..p,oy„nt
and he ehould be reinstated. Thus, on the fe„
of it the issue involved in both these ceeee yes
regarding the nature of acquittal end the full
hanch deciaion in the case of S. ieoson hartin
d. observe that there ere technical acquittal
alao in cri.inal case, but the technical acquittal
is as good a, honourable acquittal for an
purposes. This aspect uili be dealt with in
the later part of the judgement uith reference to
the law laid down by the Hon'ble Supreme Court.
The caee of R.R. m.^HiJa having bean discusaed.
now US come to the case of R.C. Satra Vs. UOI 4
Ors. decided on 24.12.93. In para 5 of this

• • •20«'
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judgsment the Tribunal has taken it aa a covered ce^
with the decision of the case of 3»f1» ^onl(Supra) and

the Full Bench decision in the ceae of S, Samson flartin

(Supra) and passed the final orders. The next case

of Baluant Singh Solanki 0.A.252/89 decided on 28.2.94.

In this judpefnent after discussing the facts and

after observing in para 8 of the judgsment that the

counsel Shri P#P» Khurana is unable to state why

the judgement of the case of 3.n. Soni cannot be

followed and the Tribunal observing that there is no

difference between these 2 cases i.e. of the applicant

and 3.h. Soni gave similar directions in that case also.

16. As pointed out earlier^ the Hon ble Supreme
Court has considered in some of the recent decisions

as to how the period of suspension of Covt. servant

after his acquittal from the criminal case, having

been suspended ecrlier, has to be treated after

his reinslateawnv by the administration.

17. In the case of Planegement of Reserve Bank

of India,New Delhi Vs. Bhopal Singh Panchal decided
by Three 3udges of the Hon'bie Supreme Court reported
in (1994)1 S.C.C. 541, the Hon'ble Supreme Court

considered the case of a Bank employee. The said

Bank employee wee involved in a case under section
302 IPC and on his conviction by the Session 3udge,
the employee was dismissed from the service. However,
on appeal against this conviction, the High Court
allowed the appeal and acquitted him of the offence

giving him the benefit of doubt. The petitioner
did not reinstste the employee who raised an

industrial dispute and the Central Govt. Industrial

Tribunal by the judgament flay 19,1983 gave the

le, •••21.
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-ard that tha dla.u.al un^ustlflad, qua.had ^
tha ,a„e and ordered tha bank to reinstate tha
aaployaa with full back wages and to allow conti-
nwitf In aarvioa as if ha waa newer di,oi.„d froa
aervico. The Bank rainstaud tha anployae in
aarwica by the order dated 24.8.83 and treated
hi« on duty during the period fioa *pril 28,1977
to Awguat 23,1983 and paid hie adeissibl, wagaa
for tha back period. The e.ployea filad appifcation
before tha Labour Court under aaction 33-C(2) of
the Induatrial Dispute Act,1947 claieing tha diff.
aranca in aeount paid to'hie a, aubsiatanca allowamsa
during the period of auspension from Saptambar 18,
1974 till tha data of his diaeiasal i.e. April 28,
1977. Ha alao claimed other banefita of incraeant
•tc. whereby hie pay on rainstatamant haa to ba
fixed taking into account tha incraoanta earned by
hie during tha period of auspension. The labour
Court decreed the clai. of the a.ployaa which wa.
lapwgnad before the Hon'ble Supreme Court. The
Hon'bla Supreme Court framed the question for
eonaidaration -whathar tha order af au.pan.ion la
automatically aat.aaide on rainstatamant end
whether tha flanagamant cannot deal with the period
of auspension according to regulation, gowarning
the service conditions*. The H«n»hia. ̂,  inc «on ble Supreme Court

considered the laiawait provisions of tha
regulation. 39, 46 and 47 which lay down th.t an
amployaa who la arraetad for an affaoca hi. period
Of abaanoa from duty i. to be treated as not being

• .•2^4
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beyond circumatancoe under his control. In such

clrcumstencss when he is treated as being under

suspension during the said period, he is entitled

to subsistence allowance, Tlw cowpotent authority while

deciding j wtiether an employee who is eaepeodod

in such circumstances is entitled to hie pay ond

allouances or not and to what extant jif anytand

whether the period is to be treated as en duty or

on leave, has to take into consideration the

circumstances of each case. It is only if ouch

an employee is acquitted of all blame end ia

treated by the oompeter* authority as being en

duty during the period of suspension that such

employee is entitled U full pay and allowances

for the said period. In other uorda,regulatImna

vest . the power exclusively in the ftank to treat

the period of susponsian on duty cr on leave or

ethorwise. The power thus vested cannot be

VSiidly, challenged. During this period the
is

employee renders no work. He/absent i for reasons

of hl» own involvement in the misconduct and the
way

Bank it in no./ responsible for keeping him away

from his duties. The bank therefore cannot b e

saddled with the liability to pay him as salary

and allowance for the period. That will bo

against the principle of no work, ne pay and

positively inequitable to those who have to work
and earn their pay. As it is, even during such

period, the employee earns subsistence allowance

by virtue of ttie hegulotions. In the circumstances,

the Bank's power in that behalf is uaoemdllablo.

• • *23,



The referr.d to .boo,
p.rl .Bteria with r« which .hei.,,..

•vary Bventuality for a Goi/hy rot 0 Eovt. ..rwant yndor iuoBOwion
'•sardinj paymsnt of full pay

®llouanc8a aftar
i« •xoneretion from tho blamo aithor 4 w

•"""iry or lo , crin,inal co. •(«rt«ntal
"• Th. Hoh'bi. Swpr.» Court ,Uo con.ld.r«,
• -atter In th. ca.. of O.pot
de.h Stat. fload Tran,port Corporetion.Hanuoakonda
«. ».nk,t,.warulu a«, ̂ npth.p ,aport.d i„

3ud9,™ant Today 1994 ( 3)5.0.199. In that ala.
"Sulatlona 18.29 and 2, .r th. 4„dhr, Pr.d.,h
^tat. Road Tranapart Corporation C.pl.ya..(ciaaai.
lcatl.n.Cntr.1 and *Pp.al)Ra9„iatl,„.,,

eon.id.,«,. Th. ouaatlon In that c... wa, f,.«d
-h.thor .n .ppUya. pf th. APSRIc wa. Wpt und.r
.u.p.n.Ion pandlnfl Inuaatlgatlon. Inouiry „ trial
in a crlBlnal pr...eutl,n, 1, .ntittod t. aai.ry
for th. parlod of .uapanalon aft.r tha criminal
proca.dlngs ara tarminaUd in hi, favour. Th.
Hon'bl. Supr.«, Court .ftar c0n.id.rin9 th, »a,i,w,
•apoct, of th. mattor hold that acquittal and
r.lnatat.»nt an .mploy., do., not b.coM, without
any further ocrutlny. antltlad to tha payment of
Tun ..l.ry for tha period during uhlch h. r.mai„.d
under auapanaion and that it i, .p.n to tha
compatont authority do withhold paynant of full
lary for tha auapanaion parlod on juatlflabl.

ground,. Th. High Court haa anawarad th. question
in favour of th. amployaa, which WUel l*
th. authorlti., baf.r. th. ̂ .n-bl. Supr^,, Court.

•••24«
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Thu., it ha. ba.n hald that it i. opan to th. compjtant
authority art.t iaauin# a ahoo causa notica in r.apact
of tho propoaod action and eon.ldaring hi. raply bafora
paasinp an ordar rajarding tha payaant of full ealary
for tha period of auapanaion. thua, the relief
granted to tha a.playaa. by tha High Court ua. a.eahad
by th« Hon'bl® Supwna Court.

20, Th® conctpt of tho Full Bench in tho
caoo of S. Samaon Martin that thoro ia nothing
Honoureblo acquittal eannot bo acceptod as a good
law in wieu of tho dociaion of the Hon'blo Suproroa
Court in the caoo of ManagoiDont of Raaerve Bank of
India,Wou Delhi (Supra). The Hon»blo Supreme Court
haa hold that High Court acquitted tho roapondont
employees giving tho benefit of doubt, tho Bank
rightly refused to roinotato him in aeroico on the
ground that it uaa not a honourablp ocQuittfl as
required by Regulation 46(4) of the Reserve otnk
pf India (Staff) Rogulationa,! 948. The aforeseid
Bank oroployoo uaa convicted by the Session Dudgo
and was dismissed from service on account of his
conviction. When tho High Court acquitted the
Bank employee giving the benefit of doubt, the
Bank refused to relnatate him in service on the
ground that it uaanot liohourable acquittal.
Regulatian 45 of the regulations in sub clause 4
provides whore an employee has been dismissed on
account of his corvlction in pursuance of sub
regulBtion 3 of Regulation 46 and the related
conviction is set aside by a highsr court end the
employee it supplied),
he will ibfc reinststed In service. Thus, the

\(i^ • . .25 .
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acquittal of a tiovt. tervant by crimiml court

can .till be saen uhethar It it cloan •cQuittol

or a tachnical acquittal. The Full Bench in S.

Samaon Hartin caaa had already held that when a
criminal caee ia withdrawn by the proeacution

against an accused then it is technical ttfluittal^.

view of the above law laid down by
the Hon'ble Supreme Court there reraaina no doubt

that the competent autl»ority exercises its pouor

under a statutory rule FR 54-8 and after giving

a show cause notice he is authorised to pass an

order with reasoning for treating the period of

suspension of a Govt, servant because of a criminal

case till he is reinstated en the decision of the

criminal case.

22. The Principal Bench in the case of

Ram Phal and others Vs. UOl h Ore. presided over

by Hon'ble Dustice V.S, flalimath in T-990/85, in

Civil Writ 522/1S)84 decided an harch 3,1992

considered a similar case of regularisatIon of

period by payment of full pay end allouamces

with all other benefits for the period under

suspension till reinstatement consequent upon

withdrawal of case against him. The Principal

Bench has considered this matter and disagreeirg
with the view taken by the Delhi High Court in

the case of Kartar Singh Vs. UOI (1983) 1 ILR

466(0elhi High Court) held that withdrawal of a

criminal case on tendering unconditional apology
is not an exoneration from the blama and

• • »*26.
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auspansion cannot bo troatod ao unjuatified few

uhich full omolumenta could be claimed under FR54-B,

Though thia case was decided on Plarch 3,1992 and

has alao been reported but it hae not been placed

before the Principal Bench while deciding 0.^.

866/90 by t ho order dated 22«4«92« The eubeequent

deciaiona in einilar mattere in 0,4.2572/89,0,4•

2319/88 and 0,4,252/89 were delivered on 23*10«92,

24,12,93 and 28,2,94 reapectively. There ehould

have been uniformity of decision atleast in the

Principal Bench but the earlier decision has not

been placed or cited in any of the case relied-

by the counsel for the applicants. The facts of

Ram Phal and others case are almost identical

with the facts of the present case, fiero Phal &

Others during the year 196? uas involved in a

criminal case for offsnce punichable under eection

7 of the Essential Services t<: i'aanance 4ct,

The petitioners of that case alcnguith others

tendered unconditional apology thereupon the

criminal cases launched against them were with*

drawn in the year 1971, The competent authority

passed the order treating the rcriod of suspension

88 on duty for the purposes of leave, pension,

increment and seniority and for the period of

suspension the emoluments would be restricted to

the subsistence allowance end other allowances

admissible to them under the provision of FR 53.

*4 similer situated person Kertir bingh filsd e

writ petition before the Dsihi High Court and he

was grented the full relief for the ausponaion

period and the same was claimed by Ram Phal 4
i'

\y ...27% '
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Oth.r. b.for. th. Tribunal a. the urit petition
filed before the Delhi High Court in 1964 ua.
traref.rred to the Principal Beieh. firetly
the Principal Bench in thia eaaa found that
there «ere delay and lachee on the port of the
petitianera in approaching the court for the
relief art there no eatlefactory explanation
placed before the Bench. It uaa alec held that
cauae of action cannot be deemed to have accrued
or revived to the petitionera in the urit petition
by the Judgement in Kartar Singh case by the
Oelhi High Court. The Tritunal therefor, dieagreeing
uith the vieu taken by the Oelhi High Court re
jected the urit petition as uell a, T,*. ,ft,r
interpratating sub clause <2) of.FR S4 ae then
existed. The FuU Bench decision of ». Samson
lartin (supra) uhich uaa decided on 11.1o.B9 of
course uaa not placed before the Principal Bench

in thia reported case. Houever, tT« fact remaine
that fR.54(B) has e similar provision even nou
which give pouer to the competent authority te
consider the period of euspeneion under clsuee (5)
end if the suspension use totally unjustified enly
in that ceee the relief could be claimed end granted

the claimant of the auspenaion period. The
pre.ent case i, fully covered by the decielon of
Ram Phal oaset

23. The Hon'ble Supreme Court also considered
S elmilar point of reinataUment of an acquitted
•mploye. from a criminal case in the case of

• • e 2fi ̂
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Sagit Ahmad reportad in (1994)27 ATC 78. In that ^
caas tha Govt. aarvant has uorkad over 5 years in

the Income tax Oapartraant, Ha was involved in a

criminal case and was arrested on 17.4.85. By an
order dated 18,4,85 his services were terminated,

informing the empla^ee that his services were

terminated becauBo of hie involvement in a criwinal

case and his consequent arrest by the police.

However, he was acquitted in the criminal case by

the judgemarib dated 14.1.92, He came before C,AJ,
but his application was dismissed on the ground of
delay. The Hon'ble Supr%i.'3 Court allowed the appeal
setting aside the order of the Tribunal directing

the respondents to reinstate the applicant in

service and in the circumstance of the case the

applicant was not granted back wages though the ^
period of absence was treated for the purposes sf
continuity in sarvice casual labourer and for

other benefits.

24^ Having considered the legal position on

this Bspsct ue find that the lau iaid down by the
Hon'bla Suptsme Court is binding under Article 141

of the Constitution. Though there is s full Bench
decision on tte peint but that full bench decision
equarely do not apply to the present case for the
raeaons already gioen in the earlier part of this

order. Ue .therefore, do not find that this is a
ceee uhere a r eference is invited to a Larger Bench.
Ue have also considered the aspect that some of the

' eieployeee uho claimed the benefit for the sospeneion
period have also been granted full pay and allowances
though the judgement therefore,are perincurium.

...29.
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25. Th.

•"^ted 25.1.68 .M order of th. higher euthorltie.
parsed in app.ai .„d revieion dated S.pUaber 3o.
'»a a- 11/12.1.86 have cieari, ta.en into aooooot
that the criminal ca.e did not run through it.
normal course end th. eaa. uas withdrawn under apeciel
circumatancea. thi. .hould not he compared with th.
normal ca.e. of acquittal m a criminal ca.e, Th.
spplicant, hav. not challenged th. order of punieh.
-ant Of cenaure dated 28.4.87 by way of appeal
under th. relevant .tatutory rule.. That order
"as become final and no i^iciai „„i,„
is called for a. th. rtatutory remedy again.t th.
said order has not been exhausted. Th. App.Uat.
Authority has also con.id.red the order p....d by

_  the disciplinary authority dated 25.1.88 and ha.
.  given a detailed reasoning that th, criminal case '

-a. withdrawan upon tfm charged official pending
onconditional apology. The .avi.io-;:iuth.rity ha.
slso considered the matter after proper application
•f mind. The disciplinary authority passed th.
order daUd 25.1.88 after issuing a «.tic. t. th.
officials en the proposal to limit the period
under •uspension inly to tho oavManf -r7 wu ms paywont #f oubeioUnco
Sllouanc. and that will be treaUd a. pay and
sllo-snce for that period. The .fficial. had ale.
-sde repreaentations against the same whi^ wa,
Culy considered by the disciplinary authority,
sppeliate authority and the *eviaio„ittherity a.
•aid above, Uhon an order has tn houruer nas to ba passed by the

administrative authoritv tiho -rity the scope of judicial
review is ii,nitsd only to fi nrf .. 4- u

'  out whether the
b-
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propsr procsduro providod undsr the ststutory rules

has been applisd with or not. The order under

rR-54B is to be passed by the administration in

special circumstances of the case taking into

account the delinquency of the officia] . who

was chargesheeted either for a criminal act or

for a service misconduct. The Tribunal cannot

sit as an appellate authority over the above

^dscs if the compliance sufficiently been made

of the statutory rules. This- aspect of the

matter has also toot been considered in any r*

the decisions uhlch have been cited as sxampler

in the cases of similarly situated other employeea

by the various Benches of CAT, The matter has

been considered in the case of Ram Pbal(8upra),

Ue are in full agreement with the ratio of Ram

Pbal case and that also is a necessary fell out

from the latest judgement of the Hon'ble Supreme

Court in the case of nanagament of Reserve Bank

of India ,Neu 0elhi(8upra) and IPbRTC (supra),

26, tven from another angle ue find that

in a recent decision of Hon'ble Supreme Court of

Nelson hotis Ws, UOI & Anr, reported in

3T 1992(5)SC 511, three Member Bench of Hon'blo

Supreme Court has held that even after acquittal

of en employee in a criminal case the disciplinary

proceedings against him for the same misconduct

could be continued. It has been held that the

nature and scope of criminal case are different

from the departmental disciplinary proceedings,

, , , 31 a



proca dl conclud. d.part»«ntal•  "gs. In th. p„„„t „„
V9 not been exonerated for the misconduct for

-Hioh th.y

Th, ,I,conduct w„ of . „pi,u, „3. , .
nature because the

■" ""-i'dplin.,) .a„n,p,
dpnrto.nui ln.tructi,„. poppo..^,
x.9ulat. th.

ranches of Head quarts rs,Neu Delhi. In order to
P-3UXI.. th. d.p.Pt™„ta. .othotUI., to wUhPP.„
th... instriction., ..nipp offic.r, u.

"are urongfullv
confined within tt® eff<ra•^a complex beyond the
orric. hoop, OOP

"'.«h."orea.P. th.poap.naptoh.oa,,.p^
'  "cur. th. P.l.aa, pf th, ,.n<pp .

"" aenior officers. The
applicants were chaliflnaHllaned under section 342/343/

....... ...
h. appncants in that inhiacip,ip.p i„ctp.,rt».

'bus, priroa-facie this i« athi. ip a cas. uh.p. th. eua.
P.natp pa,

-"Ct pt th. app,,pa„, a„pth.._p
-f ».ott.p tp pnPt,ntfI,p hphaptppp tpt

^Salnst th. ..pap„P„pa,
instructions,

Th. Ipppgp.,
needs no interfererte and all fh« n
«. dlanlsa.d a n "dSinal Appitpati,^I3.tsa.d a. ppppi,
to bear their own cost A ^ • Wi
in 4ach file. ' copy of^^ o^der be placed

(s.kMiwh)
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