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Principal Banch, -N.Opihi

M&Jiji._lii3/a
Mt "t. IIMiC

--

'• 1194/M

Mow Oalhip thia Sard Day of Warchp 1995,

HON'BLE SHRI 3.P. SHARflA. nEPlBER (n\
HoiTCt SHftl BIk l SlhiGHr^EnBrRT^

Oft Mb. 114l5/<ia.

Shri VoKoPuri a/©'
Shri HoL .Pur ip
Executive Engineerp
CoPoUoDop Vigiianca Unitp
Oirecter General of UorkSp
Nirnan Bhauanp New Delhi.
fioaidant af C.1.5/A 270,
3anakPurip Now Delhi,

(By Shri Sehan Lai p Acjvocato)

Veraua

1e Union of India through ita

(a)

(b)

Sacretaryp
Winiatry of Urban Dovelepmentp
Gavarnment of Indiap
Nirman Bhawan,
Nau Delhi- 110 Oil.

Sacratar y,
Rinistry of Personnolp
Public Grievances & Pens lens,
North Block, Nau Delhi- 1io 001

Director General of Uorka,
Central Public Works Department,
Nirman ©lauan,
Neu Oelhi-110 OOl-

(By Shri KoCoSharma, Mdvecate}

BoAoNo. 119A/qA

Shri Satiah Ch^ndre,
a/o Shri (Late) Shri G.O.Garo,
£E„ CPWOp Delhi Administratian,ww- woxiix '^utnxnxscr'

PlSd Building, loP.Estato,
IIND a 147, Nehru Nagar,

(By Shri Sphan Lai, Advocate)

Versus

Appl leant

Res pendentSo

Applicant

A
'O
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through Hi. :

• MMsttJ''if u^an Oev.lop»e"t.
Gaw»rnm®nt^f
Hitman Bhatianff ,
Neu Oel^'i* ®

(b) Secretary, vCjHinist ry of. PpJ® ^
'y Public Grievapcas i Pensions,

Nerth Block, fr^
tJeu Delhi- 0«j^ •

. - • • :»•

Diracter General o^- ^orks,
-'-le"xK"iro"o&U

Vy

(By Shri K.C.Sharma,^vocate)

iUUJU.JZ26/9i» ? y

Shri V.C.Sighel s/o '^:^l.!S1«co^iSrineina3r (Civil).
Resident"l""'
phaae-l, Shahdare,

(BfahFl^sShan^Ul, Idwcatv) ,- -'
y/ersua

Union of India thtough its

n'"st"*ifSr'>an Oevalspoaot,
Govt. of Indiest
Nirrr.sn Bhs^Sn* .
NaS Oolhi- m 00l .

fbS Secretary, • ,
^ ' nlnistry-'sfP Perso nnel,

Public Gtiewcss i, Pans ions,
Nerth Black, ,jr

• Ne« Oelhi -^1,10 001.

o nipnrtor Ganergl::flf ^ r*
' Central Public .%%l<a Ospartn,o ct,

Nirtnan Bhauan, .j'.n
Neu Delhi- 110

(By Shri K.^^harma, kdv/ocato)

I

JMl Sauth Woti -«Nl^I'Pura. Ueu Osini- HO O".
(By Shri Sohan Lai, Idwou
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1.Union of India through, its

nrnlflry^Jf It'"'" Douolopnent,
Gevt, India,
Nirman Bha'Jan,
Nou Delhi- 110 0®1.

nfnls^rVof P®ts»nn«l, ,pISuc Sriovancas i Pensrons.

NGu'oolhl- 110 001.

ci^tlar Puru" 'orL"§a1{tnant,
Nirman Bha'Ja" »
Nag Delhi- 110 Oil.

(by Shtl n-n-Sudan, Mvocato)

|/rutja'shfi"'.P*.'i99arual,
R/0 92, Navyug Market,Ghaziabod (U.p.).,^^ Engineer,

0/0 Director Genarai
Nirman Bhauan,
Nbu DaIhi«

(By Shri Sohan Lai, Advocate)

i

Uer-us

1, Union of India through ile

Nirman Bha^Jan,
Sag Oelni- HO OH'

(bl Secretary,^ ' Ministry of ^^3,
p^jbiic Griev^ances &Hen bio ,
"SalVem-'llO 001.

"clntfa" P,SbUcgorke''o'epa'rtn,ent.
Nirman Bhagan,
Nag Delhi- HO p11..'

2,

(By Shri n.n3uda,.,'. Advocate)

Rs 3 zio nd an fc s d
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RvKcVashist
Agt S7-Yaars,:S/o Lata Shri BaiUsir Singh,
Elxecutiva Enginaar -
PUD Divn^ No. XXI (BCTO)
Caohuar Nagar, w;- _^-
Oalhl-J'lathura Road, :
Now Dalhi,

R/o C-69, Naraina Viha?,
New Oolhi - 110 028,

(By None)
Versus

Union of India through
the Director General (Uorks),
Central Public ^orks Departmant,
Nirinan Bhauan,
New Delhi - 110 Ol 1 •

(By Shri PI Gupta, Advocate)

3 U D G E PI C N T (ORMJ.

Hen'ble Shri 3#P, Sharma, flember (3)

Applicant

Respond ants .

All the applicants are serving as ;(>:acut ive Engineer

except Shri V.C.Singhal who has retired ©n superannuation

3^,1.1.992 and Shri R.K.Vashisht k^o retired during

pendency of this Application. The applicants i.e. Executive

Engineers were prometed from the peat of Asstt. Engineer en

different dates but their premotien was tsrned as ad«hoc and

they have not yet been regularised in their appointment

onregular basis, Uhilo gieing thera premotiah to the

post ef Executive Engineer on different drtasTmentioned

hereunder, all the applicants were given the benefits ef .

fixation of pay under FR 22(c) now FR 22 (a) (l)

particularly^ in view of the fact that the responsibilities

and d.utiis en premption have to be shared by them Carrie^

higher xesponsibility .and, discharge ef duties. The grievance of

the applicants in all the cases is common i.e.while fixing their
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c ^ rt-^-e cf incrernef^^^ i
•d FR-22-C, their »ptl«hS f"' " /oay under the sartl f"-" . ,,.-n'e . •

nslderet) by the respondents. The app .has net been consider. the • ar
^aa nw w sew--

r. • «r thair 0" ^„,yen differentiates of flatten of the

FR 22Cc), a chart af the same is QWeh
^3te sf

;'/

belo**'**" _ nnvt
.. Date of next

Oate of Promotxan .Applicant ^ ————

20.11.1937 1.1.1986
V/oC.Singhal 27 11.1992 1,1 .1993
U.K.Puri 1,12.1992 '̂'''logs
Satlsh Chandra ^ 1.1,1993
*.K,»99atual 19.11.1990 1.12.1990
Pl.K.eagarual __ „ 1.8.1992fl.K.eggerual 20.8.1991
R.K.V/ashishtha

• all the applicatiohs is al®®;
. the relief claimed by them m all the pp ,but the reliat (RBtd,>

• inO.R.he. 778/94 byihri V.C.Sinohel <the same except claimed
• ^ roMrement benefits, ^he rslie

uhe has else clarmad retiremah
n « Me 776/b4 'inona af the 0.*. Ne. 275/.®

hi/ the applicants, ths
KoonuBntlv amended oy •seid relief uaa eubeaquentiy

^ : emended, relief is quoted beieu:-
°8.R2lia!_i''J!fi£A' 'T ho declared iliee
(el the o.n. dated 8.2.1994 P^f '̂ths benefit-of t"'

enS veld to 91 in Shrl D.9.btn9h
judgement in ,,thera.
U/5 Unian of India anu r-f-nf th

(bl To direct the respondents ^®;;° ;;^^294-7/
« 1 n D"*0 n 26.4.1993. .

Cc) TO direct the
3?^^l"987"rs'p.r%"i^at®P 9.11.1987.

(d) To direct the r®®P®22applicant under ^R 2^^ nef ontion of the applica^^t
dated 9.11.19| fixed by the reependonts :U-id,«

?!;11-L"lr988 and t^ pof these arraars. .
udi.c" „ fixed bw ^no iespo
dated ".11.1987 arraa;
order dated ci.o.i
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•"r^r Fv '"^3^pay fixed in tBr«« «r <•»._ ^ • -r ' of his
_ _. . '.® *B««irBment on 31.1 1 qq? nP .!

such as pension Qratuity i ^®^"8'nent benofitd-

(f) To direct the respondents to pay the interest
at market rafo a 4orf •••••'•orBsc n,. .,pay and aliouancej.' annum on the arrears of

-Vj!
larkir^au"!Tll'pJr«

Cn Q4" M^ 4- _• r- . . . 'f ^

ri!.

(h) Cast af tha appiication b, auardad to tha applicant.

!fc'n?bn fi!th "dars as thanon Die Tribunal deems fit & DroDor in th« > ♦•and civcumatancos af tha case!" facts ^
!i j>/-,

i-i'i'

In O.ft. No. 1686/94 tha said aisendmant has not baen prayad
far.

3. On natico t^a respandants contestad thasa applicatiana

and in thair raply has. tak.n tha stand, that tha applicanta

-hava> hat, yat bean regularised in thair appeintaant and they
are holding tha past af ExacuttueEnglnear on ad-hoc basis and

by virtue af 0.n. dated 8.2.1933 read uith O.n. datad 28.1.05
issued by Oapti/.y p„3annal 4Training and annaxed uith the
isannter lays doun that no option for fixation ,ef, pay on th,

'=• d' ^iJ'»xlvanei5em by, the p,pt,|t. in the ®

P"t ban be allouad. Indiractry,

"'."OPbd that only on tha regular, promptUn the benefit

" ' ' •«''' 9l"l"9 option can ba claimed by th. promotoa endnot ^

' ' " otheruisa. The- learned ceunial for the. nes,opndsjxta have alaa
!• referred'to: th.i O.fl,, dated 5.1,1.1987, «,lm03t the, raply filed

^ • ' •b'y thi3,, respsocisjits^ jto Original .^.ppij.cati,.^^^
,1 • - . , „

the. same, I,t;vis stated.^^tvptv go f^r prpfitpt^ioq^ the grade

Im9 (^ngin!8sx^c^ B9 ^ o-i 994
? r

•. V f

been. ,ri98,d and a seniority list
• ~ I ii u ii ft,;] -i-i ^ n.i
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of'Ex0cutlva~En9ln«8» (Civil) Usutd oh 20th Octobst, 1994 "
but tho AssistantXnglnoor (Civil) app.intod during 1967-68

" " hsva so fat baan ineludad in tha sanlorit, list of rDgulsrly ' «
appolntod Exacutiua Enginasrs. Nona of tha applicanto .d.0 have

asparatoly filed tha application in the reply to the raapoctiva
Original Rpplicatlona, it is atatad that they uara appointed

aa Aaalatant Engineer (Clull) in C.P.U.D. and have been eubso-

quently given ad-hoc promotion te tha past of Exocutiud EnginoQt

Q have not yet been regular isad. I^ivlau ef the aboao, tho pay of |
tho applicanta have aaparataly been fixed in accordanca »1th thp i

Gout, orders applicable ta tho Gout, aarvante. There ia no diacrl.;
mination or any malefido intention tauarda tha applicants. In |

oaae hie ad-hoc appolnte.nt is ragulariaad by tho duly conatl- |
••I

tutad O.P.C, and hie ad-hoc appointoant ia follouad by tegular i

an proiactlon uithout any break, the applicant ueuld get the tight
t for oxorclaing option from tha data of initial appointment/

promotion to tha grade of Exacutlua Engineer, The applicants,
therofora, aas tatod by the respondents, can eueit tha outcome

of the ragularieatlan process till they aru appointed on regular

baaia in the grade of Executive Ebginaar by to duly conatltutea

ORC, The request for exercising option to gat his pay fixed, lo

totally unjustified and not t.nablo, in vi.u of the various 0M8
roferrod to In tho counter and annaxad alongoith it. Oataillng.

. futthar avaroonta in reply to the otigi-ial application, the ,

toeparxfonts hava stated thet the at-hac promotions aoro bocouso e

tho exigancy in the aervics^ aa certain litigation use poiXllng in

tie Apex '.'our'- 'ir determination of- tha Intor-so ssnlority

...» 1 *

30 r



. .. i

:".•--r.'
r«« ' 8

- •

• • " •- • gr

dl-d-: -df •
-d"'

"• • • --jV

— • • . • ; r --

• ...

-r-

-Sl-i*:

"5;- .•

-^:..

revised and re-fixed but nou the decision has arrived at

' =... .:hava '•; ' • - •" •• •-• ^v-.ijj

/ and the respondents/undertaken the process of re-fixing and

revising the seniority listV

4. The applicants have also filed the rejoinder in all if |?|

the cases separately and they hav^ re-itarated their contentions ' -

as already raised in the Original Mpplicationso'

5^ Ue have heard thaleaxned counsel for the applicant

/ Shri Sohan Lai* Shri KaN^R^Pillei is net present.^s his case
?'v

is covered by the arguments of Shri Sohan Lei so ue have

f.l:

• :'S,.

taken into consideration the help of Shri Sbhaii Lai also in
Sarv

his case* ^e have heardyShri KaC*Shsrma| n.K*Gupta and R«n«
ceihiseX " .

Sudan/for the respondents at greater lengthV ^he main question

in this case is that the promotion to the post of Executive

Engineerhas been termed as ad-hoc* The contention of the

respondents' counsel is by virtue of the OPi ef dated 8*2*83

referred te above, option cannot be exercised for fixation

i I

I !

P

If of pa y on the date of increment by ad-hoc promoteee^ This

contention of the respondents' counsel is duly illustrated
f f" "vif J 'j. ? r .

in the'annexed annexure of tJoP&T, Houever, the point in issue

o.
if i
W d

is urfiather the applicants are actually holding the regular

vacancies of longer duration or are working in certain errsngo-

ment where the vacancies are short-lived. It is also to bo

seen whether they have cleared the pre-appointment test

prescribed forpromotion to" the higher" post oK'Executive

Engineer or not* When considering the'Ihciividtial case of these

•j
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appUeants. it is not disputed that the applicants, haup bear,
cleapod by aScreening Committee though it cannot ba oquato«
with a regularly constituted O.P.C. according to the
Racruitesnt Rules, in vieu ef..these. it is Servently argued,

by tho respondente' counsel that ir the applicants ere ^
considered by the O.P.C. eny of them may not be given regu-
larisation. may be passed over or may gat regularised in hfe
appointment from the initial date of ad-hoc promotion to tho
past of executive Engineer. It le also a fact that OPC use not
constituted since all these years. The respondents have

a justifiable excuse bicause unless the seniority of tho
Resistant Engineer is finally settled by tho Apex Court tho

M • •'

il i

m
li

•

VIf:

OPC has to consider persons on the basis of expected eoniatlty j
the

list for taking into ac® unt/persons uho uill fall aithin ,, |
tho zone of o nsideration viz-a-viz the number of vacancies ;

4. s«ar This factepart, if tho ffespsndents: /for the relevant year, mis i du .v »

have choosen to give ad^oc promotions and have also givoh ^|
tho benefit of fixation of pay under FR22(c) nou FR 22(a)(i)

can thoy deny the promotees the benefit of option or net. 1
Uhils goi.5 to the DM of Danuary. 1985 pars 4deals uith .tho j
fact that no option can be alloued in the case of ad-hoc j
promotion but immediately belou this there is para 5 j
uhich lays doon that if thebenefit of FR 22(c) i.e. FR 22(s)
(i) is given then.option can also be allouad. Learned cgunssli
Shri K.C.Sharma for the respondents emphatically asserted f

that it is to be read uith para 4 and do not itself has to

i m.

be read in isolation. Hguever, while going through the
1

•t
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fSciwme of the afoWaaid 0,W. oach and overy paragraph " ^
f

Fdeals with the natter separately arid one cannot read alongwith

Other obviously because If it is taken to bo a part of tho

other para then the scheme would have cleared tho same or

; must ha\/o clarified in a subsequent^ . arn

fortified in our view by two decisions of our own Tribunal,

one is in the case of Piplani reported in AIR 1987 (l) CAT

• ii.

-JH.
I

253 and the other in the case of D.U.Sir^h Vs. Union of India

in O.A. No,. 2947/91 decided on 26th April. 1993, The later

case is of a Sirple Bench but the former case is of a Division

Bench, Learned counsel Shri m.K.Gupta for the respendents has

rightly pointed out that the applicant in th^ c?se of Piplani

W86 a prometee earlier to the issue ef,,p.,W<» of 1983 and 0,h.

of 1983 was not, therefore, con side rod at that point of time.

Regarding the decision of the case of D.V,Singh(Sgpra), the

learned counsel for the respondents pointed out that there is

no discussion of this 0,M. including that of 9,11.19^7 and as

si

r-;-3^

4; ••

•!i

la 1?'.j.suph-this, judgement should be taken as judgement (^ri^cqrium .

- havei£f^enside^ed.4fv^s^ thelight of the |̂ument8

iii.; advanced:by the learned coureel for l^e appl^icant,: The ratio
, .In the case.of O.VoSingh is that if ad-hoc promotton continues

i . for. years together and t^^sqo needed by the learned cour^el fer j

• the respondents Shri (n.Kfupta^t^^ while revising the seniority

i; list and giving yaricvs berth ^n .that sepiorit y,1^8t pf Assistant

Englne^er, oif..th8: :pcait.i0n,^.fl:an,y or^^t .off i^PfS Js^changod

v'i then that officer will not eufl^r.reversion tNy9h hp maybe jj

i ><

1.1

working en thep.st,ef,A|̂ §ta^t E:|̂ ^n ad-hoc^basis.
1 ^ ^ ^ 4. ^
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It is further clarified in the narvie'r that the process

f revision of seniority list is undorgaing and so long thoro

exists a vacancy either of the year for uhich DPC is held or

for a subsequent year and a person is ultimately promotod though

subsequently his berth in the seniority list may changes but ho may

not face reversiono'

7e Neu all these load- to the result that this initial
f

Q promotienvto the pest of Assistant Engineer have been C0htinui?sg

for about 3 or 4 years without any break though they havo iiat ^t

been regularised as the process of the regularisation has taken

place upte tho year I967e68 and applicant Shri VoCoSinghal is of

1976 batch and theothar applicants aro of differFnt yrzra but thoy

Danuary,
aro. of till/1 979 batcho

8a In the case of Patuardhan reported in 1977(SC) page 2157

AIQg the matter of seniority of Engineers uoro cons idarod and in

this case the Hon'ble Supreme Court of India has considarod about

O tho duration of vacancies whether they are ef long term ©r of

ehert duratieno The Hon*'ble 'Supremrj Court of Sndie in t^at caso

held that if the vacancies are of one year or {.lore then tho

vacancies are termed as vacancy of longer durationo Hero, in this

casoj these applicarts are working as Assistant Engineer on ad-had

basis for more than three years and these vacancies, thereforo,

cannot be termed as vacarci s cf {•/cp gap arrsngament er of

transitoty in natureo Thd reLpoi.cients too have ccncecJed fairly

that the ad-hoc appointments have been given on reguJsr vacancies

but because sf pendency e^ .it,ation of seniority in the Apex

Court, the regularly constituted O.PoCo has not considered their



mSW^XXm:
••• 1^'--sr..'-'. .'ii-t •;~-Tffiw.-.iJ;';l'"?V'1 9 --r ^ - ' ^-V: - rf'-'-Ll: -"S; ."r-^^lv-.'-iSsrSa-' ;•...--r::- '*• *0 - "<;•; .S" ?;*-.• .v-^Tr '••

promotion havr b^en |ff^tedT If the re^
^BSB,p^B^ppintmBr^ tBst^r tht 7 '
•utlook though it may amount to promotion not in accordanco
uith th^ rules; but at the same ^imo theso, promotionsHai^ when ; P

•iigitJlo persons have been considered and that the

>^v;

-r

vacancies are regular and are of longer duration, In euch an

eventualit y, the term ad-hoc attached to the promotion of these

applicants looseii the significEnco.^^ They, for all purposoe.
. - . . Pare holder of regular pos^t of longer durationo It may be that

subeequently a regular p.P.C,, if constituted, will consider

them on the basis of their performance and may regularise them

or in the event they are net found fit may revert ihem to their
" ' ^ ; ..I : j: i,'

substantive post. If they are reverted to the substantive nest
..-v . H" ••

tho benefit of thopay which they Have claimed win no longer

exist. If they are regularised on their post the benefit ef

pay will continue and their regularisa tion will date back to
. \ . •>; « 7 u

. However, it is made dear ^
' V__'' I" -.k-' . . : . : • . ;"k:v :i3::77e;£ O

•fii

that this benefit will not in any way. c'̂ nferorthem any right sf

n-Va . solely on the date of ragulari-

®® P®^ ^hs.nprms, la id; down in. the judgement of the
•A'-'-'-- • ,.r-i ;-: ••. .

Hon'ble Supreme Court of India, Hera, u, are only considering
' • •" ^̂ k ^ , a.',.;cr .."c t J ^ .j •

j V ^he benefit of opt ion. while promoting the applicants
• k;;;.:. - 5 e ^ ' :

the higher responsible post of Executive tnginaer, i
ii: v.'.-. i

^ situation may ;also arise that the. persons may have to
^ 7a , „ ks'j?n;'i >k l:'v:;iqv

be reverted and if any of the applicants are reverted subsequently

or if not regularised then thebanefit which will accrue to them

, -3

O I've

/
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rt«.'iba;|r^8|indj|id,-b ';;th0 -appiHicants.-
^ thswsolvos are not awaiting the result of thair regularisation f

-r,- and havo come before this Tribunal for awarding of banefit

, 'oarlior to an order of regularisat ion in their caseso This , is ^

Ofwcific condition which is being observad in this ordor for

giving the bensfiS to the applicantso

10o Mowj considering the case of the applicantsi^ sinco tho
' i

1 ^

ad=hoc promotion continues without break and their cases aro |

covorad by two decided cases (supra) and also by OW ©f fobopH^S i ?'
I ,

road with 3ano9I SaS j^^ths applicants shall be ontitlad to their

optiana which they will be given within three eaenths freo tho
/ • . ;

dato ef this order and respondents, in turn, will give fixation

of pay to tho applicants if they had not already given to tho

applicants, within three months thereaftero Those applicanto who

have alroady retired from service, it has been pointod out during

tho cours® of argumants that Sh, V,C,Singhal applicant in 9A No,

776/94 and ShoRoKaVashisht applicant in OA No, 1688/94 hawa since
• " .. • 4

baen retired, they will be entitled to re-fixation of their f

retirement benefit also. The applications Sre allowed with tho

following dirsctions;-

(a) The applicants shall give their data of option for grant of

next increment for fixation of pay under FR 22(c)/rR 22

to the respondents within three months from today and tho

respondents shall consider the same and revise thair pay

from the date of thoir initial appointment to the post of

Executive Engineer, if not already fixed, taking

into account the option they have preferred

j Contd»o#ol4o«a

4

if:

j\]
, i •

ii.i
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fox f llatltj n Qf "pa y^ oh the^date'^bf

®h tha date promotion and on^^ho^baala^f nbxt^?^

incremant in the fea'dop g^da, pier appiicaid^^byy

Virtue if th is pe -f ixa t ion of. pay;|̂ s h'a11..b'83,^^

to the arrears of pay due to them^rduring;ailrth'8'3
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In case any of the applicants exjcept' those'whoc-

have retired are not regularised;^anddthat',t^o7#acei^^

a reversion or in any manner do hot^keepijtheir senibrit;

intact then the benefit given to'^hara shall lb evrgjcep^-
...

dbredi by the respondents after dUabVnotice^tb^ebP

and hearing them on that acco unt|,ifjdccas ion'arises ^aa
bo uithdraun*

Those who have retired from service-i.*8i .Shrl^iViCi^^f.

Singhal and Shri R.K.Vashishth, vriH^al&o cbe sgivenn

the benefit referred to above in para i(a) bnd '̂̂ thoy y

uill also be given the benefit of;ff ixat ion; or^pay .in

the revised pansionary benefits ate^.^oni the basvis:

thair retiramant benefits. In tha>;iciTCurastahc8S; of--

the casSy the partiss shall bear theiri iow.n'cests#^,

copy of this Dudgement shall be placedivln: each, of the^

files of the above mentioned six c^^8ese»3
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