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QqA ,550/94

Shri Kul Bhushan Hadan

Vs,

Union of Indie 4 Orso

0.4,757/94

5hri 4o5, Gupta 4 Ors,

Vs,

Union of India 4 Orso
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Shri fiahesh Ahluualia

Us«

Union of India

0.4.1531/94

Shri Anjan Sain Gupta
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o e 0 Respondents
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Union of India oo. Respondents

CORAPlj Hon'ble Shri D.Po Sharina, fnerober(3)

Hon'ble Shri B^IC, Singhp riemb9r.(A)
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Shri R,D, Keual Raroani, counsel for the appl&ant
Shri B,B, Raval, Bounsel for the appl|csj|t
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1. iJhether to be referred to
the Reporter?

2» Uhether Reporters of local
neuspapere may be allowed to
see the judgement?

3.

to see the fair copy of the
Judgement*

Whether to be circulated to
other Benches?
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OoA» 550 of 1994

uith

OoA. 757 of 1994

j OoA. 841 of 1994
i OoA, 1531of 1994

ii-

Neu Oelhio this the day of October,1994 j
V'

-

Hon'ble Shri 3,P, Sharrea jflember (3)

Hon'ble Shri BoK. Singhj Member (A) j
'ii
$

oAaSsam I
\:r

Shri Kul Bhuahan Pladan j
8 /o iate floM, MedaHj ^
C-2-C, Pocket-12, |
House Noo164,3anakpuri, a 1
New Oelhio ©ooo Applicant-

By Advocate: Shri RoDo Keual Ra B)anl
.1

Va o • 'I
'•il

1 o Union of Ind ia I
through Cabinet Secretariat
Raahtrapati Bhawan, |
New Oelhio I

t

2o Additional Secretary (Personnel) |
Cabinet Secretariat I
Room Noo8->6, South Block, f
New Oelhio !

-V
I

3o 3oint Secretary(Per8onnel)
Cabinet Secretariat, I
Room NpoS-B, South Block,
Neu Oelhio

4o Under Secretary(Personnel IV) i
Cabinet Secretariat t
Room South Block, f
Neu Oelhio ooo. Respondents!

4'

By Advocate: Shri MoKo Gupta i
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1» Shri A, S, Gupta,
s/o Shri 8,p. Gupta,
agsd about 45 years.
f;/o Rakshi Kunj,
New Delhi.

2. Shri ^,8, Sandal,
8/o Shri R.W, Sandal,
R/o Q»No,528, Sector-16,
f^aridab*'d(Har yana)

3* Shri Baeudev,
e/o Shri PJ, ftam,
J/® Nanak Chand Baati,
Kotla Wubarakpur,
New Delhi. ^ '

4. Shri D.C, Ohyani,
a/o Shri B.(. Ohyani,
8/o BR^q/b Shalimar Bagh,

• New Delhi. ^ '

5. Shri Chandra Sekharan A.k.
a/o Shri A.K, Czhuthaaaan,
R/o '*'»No.925,Sector-^,
"•K. Puran,
New Delhi.

6. Shri ftatneah Kumar,
a/o late Shri Cheddilal.
R/o House No,70,
Ravii^er Na9ar,Noar Khan market.
Neu Delhi. *

7. Shri W.K. Gupta,
a/o late Shri O.P. Gupta,
R/o ®»No.337,Sector-5,
R«K. Puran,New Delhi.

B. Shri m. Gopalakriehnan,
a/o late Shri N.m. Swamy Naidu.
R/o 86, 8-6,SBctor 4,
Rohini,
Delhi,

9. Shri Raj Narain Sharma,
a/o late Shri Copal Narain Sharma,
R/o WZ-317,Naraina Village,
New Delhi.

10» Shri Rekash Kumar,
a/o late Shri Rameawar Chander.
R/o A^lll^moti Bagh-I,
New Delhi. •

By Advocate: Shri B.B. Raval

• ••t Applicants

Vs.

Union of India ,
through the Cabinet Secretary,
Govt. of India,
Raahtrapati Bhevan,
New Delhi.
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2o The Secretary^
Research and Analysis ^ing,
Cabinet Secretariat,
Govto of India,
Room NooB-B, South Block,
New Delhi.

By Advocate: Shri n«K» Gupta

QJ^j,.3AXm

Shri flaheah Ahluualia,
a/o Shri Site Ram,
R/o C-4<-B/21 9,3anakpuri,
New Delhi.

By Advocate: Shri B.B, Raval

Vs.

1. Union of India
through the Cabinet Secretary,
Cabinet Secretariat,
Rashtrapati Shaven,
New Delhi.

2. The Secretary.
Research and Analysis ing ,
Cabinet Secretariat,
Room No.B-B, South Block,
New Delhi.

By Advocate: Shri RoK. Gupta

OaAoNQ.1531 /94

Shri Anjan Sain Gupta,
e/o Shr- D,C. Sen Gupta,
R/o 23-r, Gasta Houseing Society,
Teacher's Colony,Block B-3,
Paechim Vihar,
New Delhi

By Advocate; Shri B,b. Raval

Vs

1o Union of India
through the Cabinet Secretary,
Rashtrapati Bhawan,
New Delhi.

2, The Secretary-
Research and Analysie '•'ing.
Cabinet Secretariat,
Govt. of India,
Room No.8-B,South Block,
New Delhi.

By Advocate: Shri WoK. Gupta
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... Applicant
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Since common question of fact and law

is Involved, all the cases are taken together and

disposed of by a common judgement. In fact the

arguments in all these cases uere also heard

together,

Q..A.550/94 filed on 1fi,3J9d

2* The applicant Shri Kol..6hu8han fladan

was put under suspension u,e,f, 29,11,80 while

he was working as L,0,C, in Cabinet Secretariat

having been arrested by the police in a criminal

case u/s 342 , 353 and 506 IPG in FIR No.311

dated 27*11,BO* He was suspended alongwith

32 other employees of the Cabinet Secretariat,

This suspension order was revoked by the order

dated2,3,87, mentioning the fact that a disciplinary

enquiry under ^ule 16 of the CCS(CCA)Rules,1965

is contemplated against him. The applicant,

therefore, was re-instated in service on 2*3*87,

The relief claimed by the applicant in this

application is that the applicant be granted

full pay allowances of the suspended period

from 29*i1*80 to 1*3,87* Tla other relief preyed

for by the applicant for quashing of the orders

dated 28,4,87, 25*1*88, 30*9*88 and 11/12*1*89

and order dated 7*3,94 has not been pressed.

The order dated 28,4*87 is en order passed by

the disciplinary authority in the departmental

proceedings initiated under Rule 16 of CCS(CCA)

Rbies on the basis of a chargesheet issued by

order dated 5,3*iB7, imposing the^ penalty of

• • *6,
a „ • • ^ ^
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conourso The order dated 25,1.88 is passed by tho/^ ^
/\ iy yi•

diociglinary authority under FR 54(b)(1) that

ths period of suspension in respect of Shri Kul

Bhuahan FladanjLo^tC, from 29.11 .80 to 1o3o67

uill be treated as period not spent on duty and

the subsistence allouance paid to Shri iCul

Bhushan fiadan,LoO,Co during the said period uill

be treated as pay and allowance for that period.

It was further ordered that the period of suspension

though not on duty shall count for the purpooeo

of (a) tarned Leave, (b) Annual increments (c)

Pension and OCRG benefits, order dated

30o9,88 and 11/12,1,89 was passed by the higher

authorities under Rule 27(3) and Rule 29(1 )(y)

(a) of the CCS(CCA)Rule8,1965 respectively.

The order dated 7,3,94 is to the effect that

the applicant cannot get ths benefit accrued

to Shri 3<»f1o Soni,ARO (S&T) as o «««?uel. to the

judgecent delivered by the CAT cannot be autOe>

•atically exteraied to him. Thus, the only

relief in this application for ths payment of

pay and allowances for the suspension period

from 29,11.90 to 1,3,87 with 12% interest on

arrears of pay.

0,^, 7S7/9d filed on 6.4,94

3o In ths above application ohri AqS^ Gupta

and 9 others have jointly filed this applieatior^

aggrieved by ths order dated 9o3o94 rejecting the

request for extending the benefit accrued to QoBo

Soni as a sequel to the judgamant delivered by

ths CAT in the case filed by Shri Soni, A sisiilar

order has baan passed in the case of Applicant

No.2 on 'the sam datao A similar order uas

passed on 15«3o94 in the case of Applicant NooSo

^ • • -.g. •
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tlw appl\cint3 ware aiao among thoao 33 ©fflcials
againat whom FIR uaa lodged on 29^ii,'80 as referr^
to above in the case of Kul Bhuahan Wadan in 0,A,
550/94. The appUcanta were also likewise euspenJed
by the order dated 29.11,90 and that euapenaion «rd.,
was revoked on 2.3.87, An these applicants were ^
also served with the chargoaheet under Rule 16 of

CCS (CCA )Rulos ,1965 i^ich andod> punishment of
censure on the applicants. A similar order was

passed in the case of above applicants disallowing
the full pay and allowances under the period
suspension and also treating that period t«> bo
counted to be spent on duty only for the benefit
of leave,increments, pension and gratuity.^

4. The relief claimed by the applicants is
to quash the orders of not giving benefits to the

applicants of the judgemant of the case 3,n, Soni,
AR0(5&T) and that the period of suspension from

29,11.80 to 1,3,07 be treated as period spent on
duty for all practical purposes including for

the purpose of pay and allowances followed by all

consequential benefits like seniority,promotion,

confirmation, arrears of pay and allowances,bonus

and any other benefits alongwith IBJC interest and

also cost of this application.

0,4.841/94 f^^?rf on 29.4.94

5, Shri riahesh Ahluwalia,Field Assistant

(under suspension) has also the similar grievance

assailing the order dated 1.6,92 whare he was

informed that the matter with respect to his

repreaantatian dated 1,5,92 is under consideration

i
• • • 7
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and he uill be inforwed of the outcome in di^

course of time. His further representations to

ttie effect thct he may al^o be given the bsnsfito

of the judgement of boni Vso UOI Oo^e000/0O

was not disposed of o

6« He has also prayed for the grant of

the relfefs that the period of suspension from

29o11oB0 to 1o3oB7 be treated as period spent
ft.';

on duty for all practical purposes including for |
the purpose of pay and allowances with all I

t''
consequential benefits of seniority, prorootiono (

CO nfir mat ion, crossing of and the arrears |

be paid with 10J& interest alonguith cost of ths 1
application, 4

i"

P.O. 1531/94 filed on 20.7.94 I
7o The applicant has assailed the order

T
dated 22o7<»93 informing the applicant that hio

representation dated 21,5o93 regarding r09ulari«=' |
" • f".

sation of suspension period as on duty is under I

i •
i consideration of the autf%)rity and the outcoms t. ^ t

will be intimated but he has not since been 4

informed. The case of the applicant is almoot i

the same as the applicants of the above noted 4
•f'

Original Applications and he has also prayed |
t:

1 for the grant of the same relief ioB, the period '
f• 'I '•
I of suspension from 29,11o80 to 1,3,87 be treated |
j

as period spent oh duty for all practical

i purposes including for the purpose of pay and
i

j allowances followed by all consequential

benefits like seniority, promotion, confirmation

.-V,
h':

s •
t/.

•I;.

4
f

j erwi arrears of pay be paid alonguith 18^ |
• I'

.•"ti
Jinterest with cost of the applicatioHo
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8« Notic&^t/as isauad to the resporKJents who
almost filed the same reply in the first three

Original Applications. Taking certain preliminary
objection that the application is not maintainable
and is hopeless debarred by delay and laches as

well as by limitation. Similar reply/the^Jemai^ing^O.A.
9. Before deciding the main issue, the relevant

facts era that all the applicants were arrested by
the police on institution of a criminal case by
the Departnent itself uhile tha y were posted on
various posts in the Cabinet Secreterlat. There

was 80?5!a pen-down strike which lead to certain ugly

incideiwt) and the authorities have^therefore lodged
the riR against all these applicants alongwith

certain other colleagues working in the Cabinet

Secretariat. That criminal case continued and the

applicants were put under suspension as said above

w.a.f, 29.11 .Bo. That criminal case was withdrawn

by the order dated 20.2.87 passed by n.PI. New Delhi

and the sa^ is quoted below;-

*The prosecution has aIready eoved an
application dated 6.2.67 for permission to
withdraw the case. The grounds on which the

withdrawal is sought are that all the accused

are government servants. In order to maintain

cordial relations between the government

employees and the Go«/exnment, the. prosecution
is of the opinion that the case must be with

drawn. The accused persons have already faced
a trial for about six years. Keeping in view

the facts and circumstances of the case and

the grounds mentioned in the application, I
it appears that it will bein the interest of

justice to allow the application. Accordingly
the application is allowed.

.9.
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Statement of A»P*P« Shri S»5o Piaya A *^/|
recorded 8eparately» ( / -

^ " '4f
In view of the statement, the accused

1 persons are acquitted. File be conoigned |

•' to |-
'' ' 4'"-

After the aforesaid order was passed the
i . • -i'
' competent authority by the order 2o3o67 revoked

. the order of suspension dated 29.11.60 which

is quoted be lows »
I .

UHEREAS an order placing under

suspension was made by the 3oin OirectorCC)
on 29.11.80 vide Order No.H/^OflN/BO dated

j -r 29.11.80 o

WHEREAS after investigation in
I FIR Noo311/80 of Lodhi Colony-Police

Station he alongwith others w>as prosecuted
in a Court of Law on criminal charges

I and the Government thought it fit to
withdraw the case and the Court allowed

application for withdrawal and technically
acquitted.

WHEREAS it is contemplated to hold
proceedings only under Rule 16 of the

CCS(CCA) Rules,1965

NOW THEK^FOfC, I, in exercise of the

powers conferred by clause (c) of 8ub-rulo(5)
of Rule 16 of the CCS(CCA)Rule8|,1965 hereby
revoke the said order of suspension with i
immediate effect. t

sd/- 4^
30 INT SECfCTARY(PER5) f
appointing Authority

I
r
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Thereaftbr^ the disciplinary authority vide
No, 23/2/07-p0r8-2 dated 5,3.87 initiated the

disciplinary proceedings under Rule 16 of the

CCS(CCA)Rules,1965, The disciplinary authority
vide order dated 28,4,87 and after considering
the reply filed by the applicants that since

unconditional apology was tendered so it uaa
infl'ict

illegal to punishment after the uithdraual

of the criminal case and further offered un

qualified applogy praying for the closure of the

file, the disciplinary authority hsld the charge |
established against the applicants end imposed

the penalty of censure on the applicants. The

disciplinary authority further by the order

dated 25,1,88 passed the order under FR 54(8}',

it h8l.di -' j that the euapensien in |
"furtherthe case was not unjustified^passed the order

under FR 54(b)(1) that the period of euepension f

from 29,11,80 to 1,3,e7 will be treated as

period not spent on duty and the subsistence

allouance paid during the eaid period will be '

'treated as pay and allowances for that period.

It was further ordered that the period of suspension

thoLQh mit on duty shall count for the purposes

of (a) Earned Leave, (b) Annual increments and

(c) pension and DCRG benefits. This order has

and revision by the orders dated 30,9,68 and

11/12,1,89 respectively.

t •, 1 ] ,

W'

' j
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been upheld by the higher euthorities in appeal
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ilOo It appears that t he applicants have bean |
aaking unsuccessful representations again and again

and one of auch repreaentationa was mads by ao^e

of the applicants after the case of OoPIo Soni ua©

decided by the Principal Bench in 0o^o866/90 by

the order dated 22a4»92« In that case 3«f'io Soni

was also a party to the incident of 27o11o60

alongwith the applicants and some other employeeso |

The Tribunal in that case relying on the decision |

of the Hon'ble Jsupretne Court in the case of

Brahma Chandra Gupta Vso UOl AIR 1984 S,Co360
It

and the Full Bench decision of CAT in the case of |

•J Se Samson i*lartin Vs, UOI 4 Ors reported in |

1990C1 )ATLT (CAT ) 161, gave the follouing direction© |

to the respondent8:•

I.

® In the light of the foregoir^ diacuasion,
the application is disposed of with the following

order arei directions:

(i) Tha respondents are directed is treat

the period of applicant's susps nsion

from 29,11oB0 to 1 ,3oB7 as 'on duty'o
They shall pay him full pay and 8llow»
ances from 29,11,80 to 1 o3oB7, He is

also entitled to other monetary benefita
which would have accrued to a Governmant

servant who was not placed under

suspension.

(ii) The respondents shall take steps to
constitute review DoF,C. to consider

the case of the applicant for crossing
the Efficiency Bar when it fell due,

Similarly, his case for further promotion
should also be considered by a review
OoPoC, The review OoPoC, should also
take into account the order of the

fletropolitan Magistrate acquitting

.12,0 0 0 * ^ 0
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applicant In tha criminaX case*
The •»P*C, also should not take into accost
any remarks contained in the annual confi
dential reports of the applicant relating
to his suspension or pendency of criminal
case against him* In case* the revieu
0»'P»C# find him 'it for crossing the E*B,
from the due dete* the applicant shall be
aiioued to cross the Efficiency Bar from
the said date* SimiXarly* if the revieu
O.PrC* finds him fit for promotion he
shall be promoted from the date his immediate
junior was so promoted. In that event*
he would also be entitled to the arrears of
pay and allowances*

(iii) The respondents shall comply with the above
directions as expeditiously as possible and
preferably within a period of four months
from the date of communication of this order*

(iv)There will be no order as to costs** •:

The respondents have d isposed of representations of

some of the applicants by the order dated 7th and 15th

i'iarch,1994 and other applicants were also informed

that their matter is under consideration and after

decision is^ taken* they will be informed* However*

no reply was given in the case of Anjan Sen Gupta

in 0*A, No*i53l/94 as he made the representation

in 1993,

11* The question to be decided in all these Q.As.

is whether the Govt* servant who had been suspended

on the initiation of criminal proceedings against

him and the suspension order was subsequently

revoked with specific condition that a minor

penalty chargesheet shell be issued for the same

**•'•13*'

-A



r

s 13:

cnisconduct, In vieu of the fact that the acquittal

by the criBiinal court in the earlier institutod

criminal proceedings uaa technical, he is entitled

to full pay and allowances for the period during

which he was kept under suspension. PR 54-8 laya

down a provision for the treatment of such period

by the competent authority on the r ea.ins tatement

of a suspended employee regarding the pay and

allowances to be paid to such Govt. servant of

ths period of suspension ending with re<-instatamant

treated as a period epent on duty. It furthsr

lays down in sub^lause (3) that where t^

authority competent to order reinstatement io

of the opinion that the suspension was wholly

unjustified, the Govt. servant shall, subject

to provision of sub-rule (6) be paid the full

pay a nd allowances to which he would have been

•,V

"V
fi";

3^

.5,
i,"

v

and whether or not the said period shall be I:

I''.

i.

li-

.1;

entitlei^hsd hs rv)t been suspended. In ouch |
I'

a case the period of suspension shall be treatod |.

as a period spent on duty for ell purpoooe.
other cases besides

In sub rule 5 of rule 54-6 that in^d)ose caoss

referred to sub rule 2 and 3, ths Govt. servant

shall be paid such amount, not being the wholo,

of the pay a no allowances to which he would have

been ent itled feajJ he not been suspended, as the

competent authority may determir© after giving

a notice to the Govt. servant of the quantum

proposed and after considering the repressntetioHj

if any submitted by him in that connectiono

I O O .14<
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a case the period of sueperssion aha 11 pc^-
be treated as a period spent on duty unless the cbmpetent
authority specifically^irecte that it shall be
80 treated in any specified purpose.

12, The contention of the learned couneel
for the applicants in all the O.As is that

similarly situated employees were not granted the
benefits of the suspension period in terms of

full pay and allowances had- filed applications
before the Principal Bench and they have been

granted the reliefs of full pay arni allouancesyf
the suspension period. These cases are R,C,

Batra V, UOI &Ore, 0,A, No.2319/88 decided on

24.12,93; R,R, Makhija Vs. UOI &ors. O.A.No,

2572/89 decided on 23.10,^92 and 3,n, Soni 0,A.

No.866/90 decided on 22.4,92; It is therefore
are i' .

argued that the applicants / covered by tte

above decisions of the Tribunal, it is furtter

argued that acguittal in the criminal case would

rereler the suspension wholly un-justified and ^

thdt .they would be entitled to full pay and

allowances, consequential benefits etc, end also

to treatment of the said period as on duty for

all purposes and that punishment of censure

awarded to them was illegal. The learned counsel :

for the a pplic ants has placed reliance on the

full Bere;h decision of S. Samson Martin Ws, UOI &

Ors# The reliance has also been placed on the

case of Brahma Chandra Gupta Vs. UQI decided by

Hon'ble Supreme Court reported in AIR 1984

S.C. 380. It is further argued that the applicants

V'® o i 5 ♦
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are entitled to the benefits of the judgement

already delivered in similar cases and placed

reliance on the case of Osvi Ram Wo UNION Of

INDIA reported in 1992(2) ATC 462^ decided by

the Principal Bench. We have considered all

theae aspects of the matter and considered

the various judgsne nts relied by the counsel

for the appliaantso The full Bench decision

of SoSamson Martin (supra) is squarely based

on the decision of Hon'ble Supreme Court in

the case of Brahma Chandra Gupta (supra).

In fact the case of Brahma Chandra Gupta

relates to an employee who was involved in a

criminal case under section 19f of the Indian

Arms Act and was convicted by the Lower Court f

but the Appellate Court set aside the eonViction

and acquitted him holding not guilty of the

offence with which he was charged. In the full

ben^ case it use held that whatever be the

circumstances of acquittal, when the disciplinary

authority haa chosen to auspt^nd >on the fact

of the criminal proceedings only and ib^i^

till the end of the proceedings, it has no

discretion on natters of pay end has to abide
order of the

by the^criminal courte There is nothing like

honourable acquittal in the legal framework of

criminal lau in force in our countryo Honourabio

acquittal is no longer legal concepto There®

fore, it is not open to the competent authority

to scan tha order as to find out v^hether the

k 09 • 16«
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person chargoaheeted uas honourably acquittesi
or not; It has hherafore been held if the

disciplinary authority misdirects itself and

indulgence in the exercise of finding out the
decree of culpability from the scrutiny of the
judgement it is necessarily prone to commit

errors. It was ^therefore^ld when suspension
is wholly due to a criiiloal proceedings, the
acquittal at the end of such proceedings, would
render the suspension ti^iolly unjustified and the

disciplinary authority does not have to analyse
with the judgement of the Criminal Court to come

to its own conclusion regarding the degree, of

proof in respect of the culpability. In the

later part of the judgement, the Bench in para
15 also observed as follows:

•Ue are aware that there are certain '
cases of technical acquittal. For instance,
under Sec«32o(B) of the Criminal Procedure ^
Code, the composition of offence done by I
parties will have the effect of acquittal, 1
Similarly,under Sec.321 of the same Criminal . |
Procedure Code, in case of withdrawal by the ^
prosecution after the charge has been framed, f
the accused ehall be acquitted. The absence 1
of valid sanction by thd competent authority
may also entail acquittal. Even in such

cases, regarding the culpability of the
employee, nothing will be known to the disci,
plinary authority with certainty, There-
fore whatever the circumstances of acquittal
when the disciplinary authority has chosen
to suspend on the fact of the criminal pro
ceedings only and to wait till the end of
the proceeding, it has no discretion on
matter of the pay and has to abide by the
verdict of the Criminal Court.«
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13» The Full Bench has also placed reliance aa

eaid above in the case of Brahma Chandra Gupta(Supra)

and the relevant portion of the ratio of the Judges

went is in para 6 of the report at page 436

(1%4) 2 see 433 and the same is, quoted belous.

''The appellant uas a permanent UOC
who haa already retired on superannuation

and must receive a measure of eoci-economic

justice 0 Keeping in view the facto of the
case that the appellant was never hauled uo

for departmental enquiry (emphasis supplied),
that he was prosecuted and has been ulti»

mately acquitted, and on being acquitted he

was reiratated and waspaid full salary for

the period commencing from his acquittal,

end further that even for the period in

question the concerned authority has not

held that the sig pension was wholly juati»

fiodCerophasie supplied) because thrsso 1
fourth of the salary is ordered to be paid, |
ye are of the opinion that the approach of |

the trial court was correct and unaasliableo® |

14(7- Now analysing both the authorities ioSa |

the Full Bench and the case of Brahma Chandra 5
I

Gupta there is a clear distinction in the present

casOo In the present case the criminal case was

uithdrawn by the prosecution on the applicant's

tendering unconditional apology and the Full Bench |

also in para 15 quoted above treated such a case f
t • %\

I technical acquittal because the criminal court T
i • • • • ,'f
I also did not go into the culpability of the f
1- - ' ;i'
I applicants with respect to the allegations of ' i
E . ' y••

i ' ' t •'
j certain conduct which amounted to an offence j
I ^ • • ' :t
I under section 342, 353 and 506 IPG, Further in
S 'T-

this case the alleged acts of the applicants were f

• o16(

•il-

•f:
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ommlttod with regard to the authoritiea whon the
were posted in Cabinet Secretariat on various ^
capacities^ In view of all these facts and cir-
curastancee, the order of revocation of suapeneion
categorically mentioned in the order dated 2.3.87
that an enquiry under Rule 16 of theCC:S(CCA)Rul08,
1965 is conUoplated inepito of tiie order of
revooatlon of sueponaion and reinstating the
applicants in service. Now the decision cited
by the learned counsel of 3.n. Son! oam to a

conclusion only on the basis of the full bench

decision and the case of Brahma Chandra Gupta but
as indicated above both these cases cannot squarely
apply to the case of the applicants. Iq/S^ee of
3.n. Soni only the finding has been arrived at
without giving any ratio in para 14 stating that
•in our opinion, the acc^ittal in the instant
case is not a technical acquittal, as has been

wrongly concluded by the resporelents.* There is
no other discussion whatsoever en the provisions
of TR 54-8 nor the para 15 of the Full Bench
decision quoted above has been considered where
in Bcase of withdrawal of,prosecution the Full
Bench has also observed that in case of withdrawal
of prosecution under section 321 of the Cr.P.C.

the accused gets only technical acquittal.

15. In the other O.A. 2572/89 of R.«.
Makhija, the same bench came to the same finding.
However, the provision of FR 54 sub rule 5 has been
referred to but it has not been analysed and
referring to the case of Nadres High Court in

. V..19.'
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UOl Vsp 3eyaram Oamodhar Ttmiri 196o(l 410 V_^ j

r' ' '''̂ ;
and another c^ae decided by the Tribunal in the |

case of fl. Oayarengam Vs. Senior Supdto of Post
•I"

Offices 1988(7) 4TC 676 held that the applicant |

is entitled to full pay and allowances for the |
I"

MJ '

suspension periodo The facts of the case of J

Dayeram Oamodhar Timiri as «ell as of Pl» 3aya«» |
. V'''

ranQam have not been at all touched in the l-
aforesaid judgement® In both these cases the

f
pharaseology on acbuittal has been discussed |'

holding that there cannot be different kinds of i

acquittal in a criminal case, tven in the case

of Dayaram Oamodhar Timiri Dadras High Court ;f
t

observed that once there is an acquittal and |;
• ]•

in the absence of any other disciplinary pro- |
1

'if:

ceedings lauobhed by the Governmentj the plaintiff |.
I;

would be entitled to continue in the employment j
• "'il

and he should be reinstated® Thus, on the fact) f
1'

of it the issue involved in both these cases was
t

regarding the nature of acquittal and the full |

Bench decision in the case of damson fiartin r

do observe that there are technical acquittal
j.

also in criminal cases but the technical acquittal |
•f". •

is as good as honourable acQuittel for all |

purposes® This aspect will be dealt with in |
I-

the later part of the judgement with reference to |

the law laid down by the Hon'ble Supreme Court® |

The case of R.R. F^akhija having been discussed, f

now we come to the case of RoC® Batra V/s» UOI &
.1

Ors® decided on 24®12®93. In para 5 of this

>1

-I:
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_^9eiii8nt the Tribunal has taken it aa a covered caae
with the deelelon of the ease of 3,n. SsnKSgpra)®
the full Bench do Ola ion In the case of S. Saoson flartin

(Supra) and passed the final orders. The next ease
of Balwant Singh Solankl 0.A.2S2/89 decided on 28.2.94,
In this judgement after discusslnn Ihe facts snd
after observing in psra 8 of the judgesmnt that the
counsel Shrl P.P. Khursna is unable to state why
the judgement of the case of 3.Pi. Son! cannot bo
followed and the Tribunal observing that there is no
differonce between these 2 cases i.e. of the applicant
and 3.W. Soni gave eimilar directions in that case also.

16. As pointed out earlier, the Hon'blo Supreme
• •Court has considered in some of the recent decisions

as to how the period of suspension of Covt. servant

after his acquittal from the criminal case, haying "
boon suspended earlier, has to be treated after

s his reinstatement by the administration.

17.- In the case of nanagement of Reserve Bank
of India.Nsu Delhi Us. Bhopal Singh Penchal decided '
by Three Budges of the Hon'ble Supreme Court reported
in (1994)1 S.C.e. 541, the Hon'ble Supreme Court
considered the case of a Bank employee. The said
Bank employee was involved in a case under section
302 IPC snd on his conviction by the Session audge,
the employee was dismlessd from the service. Hcuever,
on appeai against this conviction, the High Court

allowed the appeal and acquitted him of the offence
giving him the benefit of doubt. The petitioner
did not reinstate the employee who raised an

Industrial dispute and the Central Govt, Industrial.
Tribunal by the judgement flay 19,1983 gave the

.1
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award that the dismissal was unjustifiedp quaohod f

the same and ordered the bank to rainstate tho t;

smployae with full back wages and to allow conti-

nuity in eervice as if ha waa never diamissad from I

serviceo The Bank reinstated the employee in I
i

service by the order dated 24eBeB3 and treated
V

him on duty during the period from April 2Bp1977 |
fc

to August 23,1983 and paid him admissible wages i,

for the back period. employee filed application

before the Labour Court under section 33-C(2) of
•I

the Industrial Dispute Actpl947 claiming the differ j

orence in amount paid to him as oubsistence allowanCo
-f

during the period of suspension from Septorober 18, |
"i!,

i
1974 till the date of his dismissal i.eo April 28, J

' i\
,5

l977o He also claimed other benefits of incramant 1
.«•

etco whereby his pay on reinstatement has to b e |

fixed taking into account the increments oarnad by |
fi

him during the period of auspensiono The Labour |
••4'

Court decreed the claim of the employee which was I
•4'

impugned before the Hon'ble Supreme Court. The |

Hon'ble Supreme Court framed the question for I

consideration "whether the order of suspension io f
, I

automatically ee^aside on reinstatement end
.

whether the nanageroent cannot deal with the period |

of suspension according to regulations governing |s

the service conditions". The Hon'ble Supreme Court j

considered the relevant provisions of the |
}.

regulations 39, 46 and 47 which lay down that an J

omployee who is arrested for an offence his period j
•ii.

• j

of absence from duty is to be treated as not being

IjO o'« o22» |.
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beyoi^lrcumatancaa under his control. In such / '
circumstances when ha is treated as being under
suspension during the said period, he is entitled
to subsistence allowance. The competent authority uhllo
daoidino. tether an employee who is eospsnded
in such cireuKB tances is entitled to hia pay and

allowances or not and to what extent,if any,and
whether the period is to be treated as on duty or
on leave, has to take into consideration the

circumstances of each case. It is only if such
an enployee is acquitted sf all blame and is

treated by the competent authority as being on U
duty during the period of suspension that such

employee is entiUed U full pay and alloifinces

for the said period. In other wordajregulations
veet ,. the power exclusively in the ftank to treat

the period of suspension on duty or on leevt^ or

othorwiso. The power thus vested cannot be

Wiidiy/ challenged. During this period the
employoo renders no work. Ho/absent, for reasons
of hin own involvement in the misconduct and the

wayDank ie iounor/ responeible for keeping him away
frem hie dutioe. The Sank therefore cannot ba
eaddlad with the liability to pay him as salary
and allowance for the period. That will be

against the principle of ne work, no pay and

positively inequitable to those who have to uork
and earn their pay. As it is, even during such
period, the employee earns subsistence allowance
by virtue of the Regulations. In tfa circumstances,
the Bank's pouor in that behalf ia umBssdllabla.

•I
*23.'
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18, The regulatiana referred to above aro

in pari oateria uith FR 54-8 which envieagee

every eventuality for a Govt, aervarrt under euepension

regarding payment of full pay and allowances after

hie exoneration from the blame either in departmental

enquiry or in a criminal case,

19o The ^ton''ble Supreme Court also considered

this matter in the case of Depot Planager# Andhra

Pradesh State Road Transport CorporationpHanuroakonda

Uso Vo Vonkateswarulu and Another reported in

Dudgemsnt Today 1994 C3)5oC«199, In that case also

regulations 18,20 ami 21 of the Andhra Pradesh

State Road Trareport Corporation employees (Classic,

fication,Control and Appoal)Regulations,1967 wore

consideredo The question in that case was frafisd

whether an employee of the APSHTC was kSpt under

suspension pending investigation, inquiry or trial

in a criminal prosecution, is entitled to salary

for the period of suspension after the criminel
proceedings are terminated in his favour. The
Hon'ble Supreme Court after considering the variouo

aspects of the matter held that on acquittal and
reinstatenant an employee does not become, without

any further scrutiny, entitled to the payment of

full oolary for the period during v^iich he remained

under suspension and that it is open to the

competent authority itd i withhold payt^nt of full

salary for the ouapansion period on justifiable

grounds. The High Court has answered the qi^ation

in favour of the employees which uao Hsd

the authorities before the Hon'ble Supreme Court,

I .24.
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Thus, It hae been bald that it 1. open to tha compatant
authority after issuing ashow cause notice in ra^^t
of the proposad action and conaidaring his reply b^ota
passing an order regarding the payment of full salary
for the period of euepeneion. Thus, the relief
granted to th- einpleyees by. the High Court was quashed
by the Hon^blo Supreme Court.

20* The concept of the Full Bench in the
case of S. Samson Martin that there is nothing
Honourable acquittal cannot be accepted as a good
law in view of the decision of the Hon*bla Supremo
Court in the case of Management of Reserve Bank of
India,New Delhi (Supra), The Hon'ble Supreme Court
has held that High Court acquitUd the respondent
employees giving the benefit of doubt, tha Bank
rightly refused to reinstate him in service on the
ground that it was not a honourable ac<luittal as

required by Regulation 46(4) of the Reserve Bank

of India(Staff) Regulations,! 948. The aforesaid
Bank employee uas convicted by the Session Dudge
and was dismissed from service on account of his

conviction. When the High Court acquitted the

Bank employee giving the benefit of doubt, the
Bank refused to reinstate him in service on the
ground that it uasnot honourable acquittal,

Regulation 46 of the regulations in subdause 4
provides where an employee has been dismissed on

account of his corviction in pursuance of eub

regulation 3 of Regulation 46 and the related

conviction is sat aside by a higher court and the

employee is tifl.noii.£abl^a£^i^ supplied),
he will be teinststed in eervice. Thus, the

• *25.
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acquittal of a Govt. servant by criminQl court |

can otill be seen whether it is clean acquittal

or a technical acquittal. The Full Bench in

Samson Hartin caaehad already held that when a

criminal case is withdrawn by the prosecution

against an accused then it is technical »

2^^ In view of the above law laid down by

the Hon'ble Supreme Court there remains no doubt

that the competent authority exercises its power

under a statutory rule FR 54-B and after giving

a show cause notice he is authorised to pass an

order with reasoning for treating the period of

eu^enaion of a Govta servant because of a cri®inal
case till he is reinstated on the decision of the

criminal case,

22, The Principal Bench in the case of

Ram Phal and othars Vs. UOl & Ors, presided over

by Hon»ble Dustica V,S. I^aliroath in Tc990/85j in
Civil Writ 522/1984 decided on narch 3^1992

considered a similar case of regularisation of

period by payment of full pay and allowamcea

with all other benefits for the period under

suspension till reinstatement consequent upon

withdrawal of case against him. The Principal

Bench has considered this matter and disagreeir^

with the view taken by the Delhi High Court in

the case of Kartar Singh Vs, UOI (1983) 1 ICR

466(0alhi High Court) held that withdrawal of a

criminal case on tendering unconditional apology

is not an exoneration from the blame and

• I,'
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suspanaion cannot be treated as unjustified for/^'
:»^ich full eroolumanta could be claimed under
Though thie case was decided on Plarch 3,1992 ar^
has also been reported but it hae not bean placed
before the Principal Bench while deciding O.ft.
866/90 by t he order dated 22.4.92. The subsequent
deciaions in similar matters in 0.4,2572/89,0.4.
2319/88 and O.A.252/89 were delivered on 23.10.^92,
24.12.93 and 28.2;^94 respectively. There should
have been uniformity of decision atleast in the
Principal Bench but the earlier decision has not
been placed or cited in any of the case reliedJ
by the counsel for the applicants. The facts of

ftaro Phal and others case are almost identical
with the facts of the present case, ftam Phal &

Others during the year 1967 was involved in ,a

criminal case for offence punishable under section

7 of the essential Services Maintenance Act,
The petitioners of that case alonguith others

tendered unconditional apology whereupon the
criminal cases launched against them were with,

drawn in the year 1971. The competent authority
passed the order treating the period of suspension
as on duty for the purposes of leave, pension,
increment and seniority and for tte period of

sdspens ion the eiwiluments would be restricted to

the subsistence allowance and other allouarces

admissible to them under the provision of FR 53,
4 similar situated person Karter Singh filed a

writ petition before the Delhi High Court and he

was grented the full relief for the suspension

period and the same was claimed by Ram Phal 4

i.:

u.
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(7' Otharo before the Tribunal as the writ petition

filed before the Delhi High Court in 1984 was

transferred to the Principal Banche Firstly

the Principal Bench in this case found that

there uere delay end laches on the part of the

petitianers in approaching t he court for the

relief and there was no satisfactory explanation

placed before the Bench# it was also held that

cause of action cannot be deemed to have accrued

or revived to the petitioners in the writ petition

by the judgement in Kartar Singh case by the
•y

Delhi High Court, The Tribjnal therefore disagreeing

uith the view taken by the Delhi High Court re

jected the writ petition as well as To4# after

interprets ting sub clause ^2) of ^FR 54 as then

oxistod# The Full Bench decision of S# Samson

flartin (supra) which was decided on 11ol0oB9 of

course was not placed before the Principal Bench

in this reported case# However, the fact remains

that FR-54CB) has a similar provision even now

which give power to tlw competent authority t©

consider the period of auspension under clauee (5)

and if the suspension was totally unjustified only

in that case the relief could be c laimed and granted

dte the claimant of the suspension period. The
I

present case is fully covered by the decision of

Ram Phal case#

23, The Hon'ble Suprene Court also considerad

a similar point of reinstatement of an acquitted

employee from a criminal case in the case of

I #0 028o
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Sa^i^hroad reported in (1994)27 ATC 78. ill that
case the Govt. servant has worked over 5 years in
the Incoroatax Department. He was involved in a

criminal case and was arrested on 17,4,85, By an
order dated 18,4.85 his services were terminated,
informing the employee that his eervices were

terminatwJ beeaiee of hi. involvenent in a criminal
case and his consequent arrest by the police.

However, he was acquitted in the criminal caee by
the judgement dated 14.1,92, He came before C.A.T,
but his application was dismissed on the ground of
delay. The Hon'ble Supreme Court allowed tte eppeal
setting aside the order of the Tribunal directir^
the respondents to ffoinstate the applicant in

cervice and in the circumstance of the case the

applicant was not granted back wages though the
period of absence was treated for the purposee-^f
continuity in service as casual labourer and for

other benafits.

24. Heving considered the legal position on
this aspect we find that the law laid down by the
Hon'ble Supreme Court is binding under Article ,141
of the Constitution. Though there is a Full Berwrfi

decision on the point but that full bench decision
squarely do not apply to the present case for the

reasons already given in the earlier part of this

order. We,therefore, do not find that this is a

case where a r eforence is invited to a Larger Bench.
Ue have also considered the aspect that some of the
employees uho claimed the benefit for the suspension
period have also been granted full pay and allowances

though the jud9ftroont^tharefore;are perincurium.
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25, Tta impugned order in the present case

^ dated 25o1oB8 and order of the higher authoritisD
passed in appeal and revision dated September 30j

1988 end 11/12o1o89 have clearly taken into account

that the criminal case did not run through its

normal course and the case was withdrawn under special

circumstanceap this should not be compared with the

normal cases of acquittal in a criminal case. The

applicants have not challenged the order of punioh®

ment of censure dated 2e»4,87 by way of appeal

under the relevant statutory rules# That order

has become final end no judicial review of the order

is called for as the statutory remedy against the

said order has not been axhausted# The Appellate

Authority has also considered the order passed by

the disciplinary authority dated 25a1e88 and has

given a detailed reasoning that the criminal case

Was uithdrawan upon ths charged official pending
m-Si 1

unosnditional apology# The fievision^uthority has

also considered the matter after proper application

of mind# The disciplinary authority passed the

order dated 25o1#88 after issuing a notice to the

officials on the proposal to limit the period

under suspension dnly to the payment of aubsiotenco

allowance and that will be treated as pay and

allowance for that period# The officials had also

made representations against the same which was

duly considered by the disciplinary authorityj
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appellate authority and the flt-evision jiuthority as

said above# When an order has to be passed by the

administrative authority the scope of judicial.,
' ^"i

\ ' ' -a 1 -f.r

! review is limited only to find out whether, the ,
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proper procdur. provided under the statutory rim
hae dean applied «Uh Or not. The order Snder' '
"-548 ie to bo paesed by the adminietration in
•pocial clPcunatancee of the caea taking :into

, account the dolinpuency of the officia, . uho
, "ae chargoaheeted either for a crtainal'ect or

for a aervieo niaconduct. The Tribunal cannot
ait ae an appellate authority over the above
VOatoif the conpliance haa aufficiently boen cado

„ of the otatutory rules. This, aapect of the
matter has also hot been considered in any of
the deciaiona ^ich have bean cited aa a«mpler
in the caaaa of aiaiiariy situated other empicyeea
by the various Benohoe of C«T. The matter haa
been considered in the case of Ram Phal(aupra).
tie are in full agreement uith the ratio of Ram

,,Phol case and that also is a necessary fall cut
V .from the latest j^fgement of t.hu sip-ame

ourt in the case of I'lanagamont of Reaorvs BOnk
of India .New Oalhi(supra) and .Portc (supra);

tven from another angle ue find that

in a recent decision Of .tn-ble Supreme Court of
"Olson hotis Pa. UOI i Anr. reported, in '

3T 1992(5)Sc S11, three Member Bench of Hon'ble
Supreme Court haa held that even after acquittal
Of an employs, in acriminal case the disciplinary
proceedings against him for the same misconduct

, . could be continued. It has been held that the
and scope of criminal case are different

f rom tho departmental discini io-t-
isciplinary proceedings.

i • '
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Ad opder of acquittal cannot conclude departmental

proceedings. In the present case the eppHcante

hava not been exonerated for the misconduct for

which they ware charged in the criminal case.

The misconduct was of a serious nature because tho

applicants had protested in an undisciplined manner^

deeing to t he nature of the organisation^... certain

departmental instructions purposely oteantrto

regulate the movement of individuals in various

branches of Head quarters^New Oelhio In order to

pressurise the departmental authorities to withdraw

thooe instruc tionSp senior officers were wrongfully

confined within the office complex beyond the

office hours and when the persuasion to stop
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the gherao failed, the police had to b e called to

eecure the release of the senior officers, The

applicants were challaned under section 342/343/

505 IPC, The criminal court had not arrived at a

definite finding regarding the non involvement of

the applicants in that 4ndisciplined incident::^'.

Thus, priroa-facie this is a case where the susc

pension was fully justified taking into account the

conduct of the applicants and the manner in which

they resorted to undignified behaviour for redress

of alleged grievance against the departmental

instructions.
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27. The impugned order passed in the case

needs no interference and all the Original Applications

are dismissed as devoid of merit leaving the parties

to boar their own cost, Acopy of 9^^ order be plac^
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