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ORD
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[ Hon'ble Smt. Lakshmi Swamincethan, Member (J)‘7

This is an application filed by five 8pplicants
challenging the validity of the order dated 21.3.1994
(Annexure A-1) to restrain’7)the respondentis from
effecting recovery from their salary on the bagis of
refixation of pay on the ground of wrong stepping up
of their pay and toc quash the administrative inatruc-
tions issued by the Ministry of Finance (Bepartnent
of Expenditure dated 16.6.1989 {Annexure A=5j,

2. The brief Faﬁts-of the case are that all the
applicants in the 0.A. belong to the lentral Sccretariat
Service \C35) and are working as Deputy Secrztaries

in different Ministriés of the Government of India,

In pursuance of the Fourth Central Pay Commissiocn,

the scales of pay were revised by ordem dated 25.3.1387
and 31.3.1987 (Annexure A=2). ‘These ;rders of the
Ministry of Surface Transport provide that in pur-
suance of Note 7 of Rulg 7 of the Central Civil
Ser?ice {Revised Pay) Rules, 1986, the date of incrou=-

/}5',. ments of the applicants .be. advanced to bring tham
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at par with Sarvashri Mange Ram, P.5. Aggarwal and

J3, Bhatia as follous $=-

Pay on Pay advanced
1.1.1987 weefo 30,1,1987.
Rs B

10 Shri S, Velumani 3400/~ 3625/~

2. Shri Thomas Mathsu . 3500/~ 3625/~

3. Shri S.D, Rajora 3400/~ 3625/~

4, Shri Swaran Das 3400/~ 3625/

5, Shri D.V, Gupta 3400/~ 3625/~

These ordsrs also stepped up the pay of 3 other foicsrs;
ncmely, S/Shri T.R, Nidhé, Sudesh Kumar and Ke5. Rama-
chandaran. These 3'persons had also challenged tue
order dated 21.3,1994 in another U.A. No, 738/94 by
which the order of stepping up of pay uwas cancell:d
and refixed, after gi vng them show cause notics in
pursuance of the judgment in the case of Alok Bhatnagar |
yo UOI (D.A.No, 1194/89 decided on 9.11.1989), Ths SLP
filed against this judgment was dismissed by ths Hon'bls
# ’
Supreme Courg%brder dated 2.4.1990 (Annexure A=12}, In
ﬁhe present cagse also, the applicants werse giwen Jppor-
tunity ﬁo represent against the cancellation of siepping
up of pay orders (Annegures'ﬂ-9 and A=10), The espli=-
cants haye also filed a rejqindar more or less reitera-
ting the stand taken by them in the J.A.
36 itearned counsal of both the parties wers heard

at langth and I have also carsfully perused the records,.

bdo Ms, Raman Oberoi, learned counssl for the applicent,

has challenged the order dated 21.3,1994 on the following

grounds 3=

(i) That under FR 27, once the pay has been
fixed, it cannot be reducod;

e
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(1i) The executive orders contained in
the Department of Expenditure 3.,
dated 16.6.,1989 cannot supersede
the statutory rules i.e. Note 7 of
Rule 7 of the CCS {Revised Pay)
Rules, 1986 ‘and any vested right
given by rules cannot be taken away
by administrative instructions of
1989 . She relies on Udey Pratap 3Sinah Vs
State of Bihar (1995{(1) SLJ SC 123%,
UD0I v. Mohanty (1995(1) SC SLJ 220 and

(1ii) The applicants belong -to the same
cadre of C35 as ther juniors as per
seniority list at Annexures A=17 and
A-18 and, therefore, they fulfil
the conditions laid down under Note 7,
Rule 7 above,

5. - Shri Hari Shanker, Proxy Counsel for the reg=
pondents reliss on the 0.8, Judgment in the cage of

T.R, Mirdha & Ors. ve YOI & Ors. (D.A.No, 7358/94.

- He submits that the pay was not fixsd under Foh, 27

and the clarificatory instructions dated 16.6.1989

do not apply.' He relies on clause (c) of Note 7 of
Ruls 7, which provide that ' if even in the lauer
post, the junior officer was drauwing more p3y in

the pre-revised scale , then the senior by virtue af.
any ad vance increment;grantad to him, provisions of

this Note nesd not be invoked to step up th2 pay

" of the senior officer's The learned counsel states

that the applicants have not impugned the disparity
of pay between them and their juniors in the louwer
grade of Section Officers By M.A. 4107/94, coertain
- by the Respondents
addi tional facts were brought on record/to which a

reply has also been filed by the opdgizal espplicanis

on 20,12.1994, In the M.A., the respondents have
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clarified that in the grade of Section Officers the
applicants were getting lover pay then S/Shri Pa3.
Aggarwal, Mange Ram and Je.S« Bhatia, They hauve also
denied that the Civil List enclosed by the applicants
is the seniority list and that all these officers
belong to the same cadre for stepping up of pay, The
applicants have opposed the stand taken by th2a res=
pondents in the M.A. and stated that their pay uwas
rightly stepped up under the statutory rules which have
now been stepped down in accordance with 0.M, instruc-
tions dated 16.6,1989, which 1s not permissible under
the rules,
6o A perusal of the provisions of the CC3 (Reuised
Pay) Rules, 1989 shows that certain conditions rave to
be fulfilled before the pay of the senior Goverrment
servant. is to be stepped up to the pay fixad for tho
junior Govt. servent,. when he is promoted tec the highur
post. The relevant provisions of Note 7, Rule 7 prowvids
as follous 3=
" Noté 7 - In cases, where a senior Gaverninong
servant promoted to a higher post bsfire the
1st day of January, 1986 draws less pay in ths
revised scale than his junior uwho is promoted
to the higher post on or after the 1si day of
Januery, 1986, the pay of the senior GSovacrnment
ser vant should be stepped up to an amount
equal to the pay as fixed for his juniar in
that higher post. The stepping up shoauld Dbe
done with effect from the date of promotion

of the junior Government servant subjeocito
ﬁggeiylfilment of the following conditions,

(a) both the junior and the senioar
Government servants should belang
to the same cadre and the postis

in which they have been promoted
should be identical in the sams
cadre,
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the pree=revised and revised scales of pay

of the lower and higher posts in which they
are entitled to drav pay should be identicel,
and

the anomaly should be directly as a regsult

.of the application of the provisions of

Fundamental Rule 22-C or any other rule or
order requlating pay fixation on such pr0=
motion in the ravised scale., If sven in

the lower post, the junior officer was drawing
more pay in the pre-revised scals thén the
senior by virtue of any advance increnonts
granted to him, provisions of this Note

nead not be invoked to step up the pay of

the ssnior officer.

The order relating to refixation of the pay 2f the
seninr officer in accordance with the above arovie
sions should be issusd under Fundamental Rule 27

and the senior officer will be entitled to the next
increment on completion of his requirsd qualifying
sarvice with effect from the date of refixatiain of

paye®

A perusal of the above provisions shous that the

applicants have to fulfil the above conditions for ellowing

the claim for stepping up of pay at par with their junisrs.

As strsnuously argued by Ms. Raman Oberoi even if it is

taken that the applicants and the juniors with uhom they

claim parity belong to the same cadre, which she says, there-

fore, is distinguishable from the facts in the cass of

Shri T.R, Midha and Otharg {Supra), and the pre-revised

and revised scales of pay are identical, they havc atill to

fulfil the conditions in clause (c) of Note 7 of Rule 7.

The applicants contend that in that case, they ars squarzly

the casse of

covered by the judgment in/Alok Bhatnagar (Supra) which =es

been upbeld by the Supreme Court vide order dated 2,4.,1830

(Annexurs A-4), Housver, the applicants have no% danisd

the particulars of pay given by the respondents in the

grede of Sectinn Dfficer in Me.A. No. 4107/94, Ia the pro-

sent case, there is no question of the executive ingtruciisn

ot
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dated 16.60.1989 superseding the provisiong of Noto 7

belouw Rule 7 &% being contradictory to the Rule, as

uas also observed in the judgment in the case of ToR.
ﬂi;ggg, The 5udgment reliéd uupon by the applizants
will, therefore, not assist them in the facts of this
cas.

8o The stepping up of pay‘cannot be claimed as a
matter of right when the junior of ficer was alreoady
drawing more pay in the ﬁrs-revised scale than his
senior in the lower grade. The judgment in the case

of ﬁEEE_EEEEEEEEE_ﬁSUpra) had observed that thu impugnzd
order dated 22,9,1989 had brought the pay of the a*:pl.lm
cants doun uwith retrospective effect without reference
to aﬁy statutory provisions and giving a show causs
notice, It gave liberty tof?espondents to pass fresh
appropriate order after‘giving an opportunity to the
applicant to show cause in the matter,

9, In the present case, the impugned order cated
21.3.,1994 states that the conditions mentioned under
Rule 7 of CCS {Re\dsed.Pay) Rules, 1986 ueré not Fulfillgd‘
and hence, the over-payments were to be recovercd fronm )

the applicants, I am in respsctful agreement with tho

0.8, Judgment in the case of T.R. Mirdha (0.A, N3,
738/94) which has upheld the validity of the impugned
order dated 21.3.1994, Accordingly, the impugned ordor

dated 2).3.1994 (Annexure A=1) is upheld. aeygégég
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In the present case, sincé the applicants are serving
officers in the oFfice'of the respondents, there will
be no ber to the over-payments of pay being recovered
from their pay in accordance with the relevant rulesoa

Interim Order restraining the recovery of over=paynents

is hereby uacatad:Z‘No costse.

-~

: ~
(Smt, Lakshmi Swaminathan)

Member (Judicial)

@ As regards those who have retired,if any, the
respondents may take such action as may deem
fit in accordance with law
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