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C.... NO. 743/1994 Date of. decisionZCii^ ;4(wDC'[ff

yV'

Hon'bie Smt. Lakshmi Swaminathan, fM¥?mber (j)

1. Sh.S . Velumani,
Deputy Secretary,
Ministry of petroleum 8. Natural Gas,
Shashtri Bhavvan,
UQV4- De Ihi

2. Sh. Thomas Mathew,
Deputy Secretary,
National Commission for Backward classes,
?. .!<. Fura m, Delhi.

3. Shri S .D . Raj or a,
Deputy Secretary,
Ministry of Agriculture s. Cooperation,
Krishi Bhawan, \
New Delhi.

4. Shri Swaran Das, '
Deputy Secretary,
Deptt.of Pension 8. Pensioners ./elfate,
Lok Nail Bhawan, iNew Delhi.

5. Shri D.V.Gupta,
Deputy Secretary,
Department of Revenue,
Ministry of Finance,
North Block,

Delhi.

. Applicants

iBy ,-idvocate ivg Raman Oberoi )

Versus

.. Union of India through
Secretary,
Ministry of Surface Transport,
parliament Street, MSw De Ihi

i. Joint oecretary, (Establishment),
Ministry of Surface Transport,
parliament street, N&w Delhi.

. Secretary of ffersonnel s. Training,
Ministry of personnel. Public Grievances

8. Pbnsion,
North Block, New Delhi.

•. Secretary,
Ministry of Petroleum 8, Natural Gas,
Shashtri Bhawan,
New Delhi.

. Secretary,
National Commission for Backward Classes,
R.N.Puram, Nev Delhi.
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6. Secretary,
Ministry of .agriculture,
Deptt.of .-.gricuiture Sooperdtion,
Krishi Bhawan,

Delhi .

7. Sec^'etary,
Department of Revenue,
Mi-nistry of Finance,
North Block, xNew Delhi*

(By .advocate Shri S.Hari Shankar^
proxy counsel for Sh.Modhav panikar )

Respondents

ORDER

/^Hon'ble Smt. Lakshmi Swaminathan, f^mber (J)^'

This is an application filed by five appiicanta

challenging the validity of the order dated 21,3.1994

(Annexure A-1 ) to restrainCO respondents from

effecting recovery from their salary on the basis of

refixation of pay on the ground of wrong stepping up

of their pay and to quash the administrative instruc

tions issued by the Ministry of Finance (Repart.nent

of Expenditure dated 16«6o1989 (Annexure A-S),

2, The brief facts of the case are that all the

applicants in the 0«A« belong to the Central Sccreteriat

Service ^C3S) and, are working as Deputy Secretaries

in different Ministries of the Government of India,

In pursuance of the Fourth Central Pay Commission,

the scales of pay were revised by ordeis dated 25.3,191

and 31.3o1987 (Annexure A-2>o These orders of the

Ministry of Surface Transport provide that in pur

suance of Note 7 of Rule 7 Pf the Central Civil

Service (Revised Pay) Rules, 1986, the date of incrc-

raents of the applicants be-" advanced to bring tham
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at par uith Sarvashri flange Ram, Aggarual ano

3oS» Bhatia as folloys •-

Pay on Pay aduancad
1 .1 .1987 30. 1.1987.

Rs Rj

10 Shri S. Uelumani 3400/- 3525/-
2. Shri Thomas flatheu 3500/— 3625/-
3. Shri S.Di. Rajora 3400/- 3625/-
4. Shri Suaran Das 340o/- 3625/-
5. Shri D.U, Gupta 3400/- 3625/-

Tbsse orders also stepped up the pay of 3 other officers^,

namely, S/Shri T.R, flidha, Sudesh Kumar and K<^« Rama-

chandaran. These 3 persons had also challenged the

order dated 21 .3.1994 in another O.A. No, 730/94 by

uhich the order of stepping up of pay was cancelled

and refixed, after gi uing them shou cause notice in

pursuance of the judgment in the case of Alok Bhatnaoar

V/. UOI (O.A,No, 1194/89 decided on 9,11,1989}o The 3LP

filed against this judgment uas dismissed by the Hon'^bie

Supreme Court^rder dated 2.4.1990 (Annexure A-12), In
the present case also, the applicants uere gi ven •oppor

tunity to represent against the cancellation of stepping

up of pay orders (Annexures A-9 and A-10), The appli

cants hav/8 also filed a rejoinder more or less reitera

ting the stand taken by them in the O.A,

3, learned counsel of both the parties uara heard

at length and I have also carefully perused tha rccordsfi,

4. fls. Raman Oberoi, learned counsel for the applicant,

has challenged the order dated 21 .3.1994 on the following

grounds s-

(i) That under FR 27, once the pay has bean
fixed, it cannot be reduced;
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(ii) The executive orders contained in
the Department of Expenditure
dated 15.6.1989 cannot supersede
the statutory rules i.e. Note 7 of
Rule 7 of the CCS (Revised Pay}
Rules, 1986 ^and any vested right
given by rules cannot be taken auay
by administrative instructions of
1989. She relies on Udex_Prat§a-^i.^atl-i
State of Bihar. (1995(1) 3LJ SC 123),
UQI V.' i'lohanty (l 995(1) SC SLD 220 and

^ y

y.

(iii) The applicants belong to the same
cadre of C33 as thar juniors as per
seniority list at Annexures A-17 and
A-18 and, therefore, they Tulfii
the conditions laid doun under Note 7,
Rule 7 above.

5, ' Shri Hari Shanker, Proxy Counsel for the res

pondents relies on the D,Bo Judgment in the caiae of

T.R. riirdha & Ors. v. tlOI ^ Ors. (O.A.No, 738/94.

He submits that the pay uas not f i xad under F.R, 27

and the clarificatory instructions dated 16.5.1989

do not apply. He relies on clause (c) of Note 7 of

Rule 7, which provide that ' if even in the lower

post, the junior officer was drawing more pay in

the pre-revised scale , then the senior by virtue of

any ad vane e increments gran tad to him, provisions of

this Note need not be invoked to step up the pay

of the senior officer'. The learned counsel states

that the applicants haye not impugned the disparity

of pay betvjeen them and their juniors in the lower

grade of Section Gfficeri By ft.A. 4107/94, cortaih
by the Respondents

additional facts were brought on record^to which a

reply has also been filed by the applicants

on 20.12.1994. In the Fl.A., the respondents have
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clarified that in the grade of Section Office:;% tho

applicants uere getting louer pay than 3/Shri Po'a*

Aggarual, flange Ram and Bhatia# They hays also

denied that the Civil List enclosed by the applicants

is the seniority list and that all these officers

belong to the same cadre for stepping up of pay^ The

applicants have opposed the stand taken by the res®"

pondents in the fl.A. and stated that their pay was

rightly stepped up under the statutory rules uhich have

nou been stepped doun in accordance ui th Oaf1« instruc

tions dated 15o6,19B9, uhich is not permissible under

the rules,

6, A perusal of the 'provisions of the CC3 (Revised

Pay) Rules, 1989 shows that certain conditions favc to

be fulfilled before the pay of the senior Governraont

servant is to be stepped up to the pay fixed for tho

junior Go vt, ser uant> . when he is promoted to the highor

post. The relevant provisions of Note 7, Rule 7 provide

as follows S-
¥

" Note' 7 - In cases, where a senior Gcvernmant
servant promoted to a higher post beforo the
1st day of January, 1986 draws less pay in tha
revised scale than his junior who is promoted
to the higher post on or after the 1st day of
January, 1986, the pay of the senior Goujrnms.nt
servant should be stepped up to an amount
equal to the pay as fixed for his junior in
that higher post. The stepping up should be
done with effect from the date of promotion
of the junior Government servant subject to

|e^Juifilraent of the following conditions,

(a) both the junior and the senior
Government servants should belong
to the same cadre and the posts

in which they have been promoted
should be identical in the same
cadre,
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Cb) the pre-re vised artd revised scales of pay
of the louer and higher posts in which ahey
are entitled to draw pay should be identical;,
and

(c) the anomaly should be directly as a result
-of the application of the provisions of
Fundamental Rule 22-C or any other rule or
order regulating pay fixation on such p?o-» •
motion in the revised scale. If even in
the louer post, the junior officer uos drawing
more pay in the pre-re vised scale th^^n tho
senior by virtue of any advance incromoncs
granted to him, provisions of this Ndto
nead not be invoked to step up the pay of
the senior officer.

The order relating to refixation of the pay of the
senior officer in accordance with the above provi®
sions should be issued under Fundamental Rula 27
and the senior officer will be entitled to the nexc
increment on completion of his required qualifying
service with effect from the data of refixation of
pay,"

7. A perusal of the above provisions shows that the

applicants have to fulfil the above conditions for cHowxng

the claim for stepping up of pay at par with their juniorso

As strenuously argued by Ms, Raman Oberoi^even if it is
1-

taken that the applicants and the juniors with whom they

claim parity belong to the same cadre, which she says, there

fore, is distinguishable from the facts in the case of

Shri T.Ro Midha and Others (Supra), and the pre-revxacd

and revised scales of pay are identical, they hai/c still tJ

fulfil the conditions in clause (c) of Note 7 of Rule ?!.

The applicants contend that in that case, they are squarely
the case of

covared by the j.iHgnRnt In/Alok Bhatnagay, (Supra) which heo

bean upheld by the Supreme Court vide order dated 2«4,199C

(Annexure A-4). However, the applicants have not denied

the particulars of pay given by the respondents in the

grade of Section Officer in M.A, No, 41 07/94, In the pro-

' sent case, there is no question of the executive ins truetA JO;
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dated 15o6J989 superseding the provisions of Woto 7

belou Rule 7 s^being contradictory to ths Rulo, as

^ uas also observed in the judgment in the case of Mj>

i^irdh^. The judgment relied uupon by the applioaJits

will, therefore, not'assist them in the facts of this

case.

8, The stepping up of pay cannot be claimed as a

matter of right uhen the junior officer uas already

drawing more pay in the pre-re vised scale than hxs

senior in the lower grade. The judgment in the case

f of Alok Bhatnagar (Supra) had observed that tho impugned

order dated 22.9.1989 had brought the pay of the appli

cants down with retrospective effect without reference

to any statutory provisions and giving a show cause

notice. It gave liberty tofrespondents to pass fresh

appropriate order after giving an opportunity to tho

applicant to show cause in the matter.

9. In the present case, the impugned order cated

21.3.1994 states that the conditions mentioned under

Rule 7 of CCS (Re vised. Pay) Rules, 1985 were not fulfill

and hence, the over-payments were to be recovered from

the applicants. I am in respectful agreement with tho

D-..B. Judgment in the case of T.R. flirdha (O.A. do.

738/94) which has upheld the validity of the impugned

order dated 21 .3.1994, Accordingly, the impugned oraor

dated 21 .3.1 994 (Annexure A-1 ) is upheld.

/



-8-

M . a. •
Xn the present case, since the applicants are serving

officers in the office of the respondents, there will

be no bar to the over-payments of pay being recovered
%?•

from their pay in accordance uith the relevan t rulcso

Interim Order restraining the recovery of ,ouer-payQents

is hereby vacatedt^o costs.

(Srato Lakshmi Suaminathan)
\:16SL <rrds^ neraber (Oudicial)

h/t/^s '0

^ As regards those who have retired,if any, the
respondents may take such action as may deem

(

0

fit in accordance with lav#,i fql^
/


