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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCHs NEUW DELHI

0.A ,NO, 738/94

BATE OF DECISION: 7,10,94

1. Shri T,R, Mida
2, Shri Sudesh Kumar

3, Shri K‘So Ramachandran ‘ oee Applicents
Vs,
Union of India & ors. o++0s Respondants

CORAM: Hon'ble Shri " -, Sharma ,Membsr (J)

1,

2,

K]

Hon'ble Shis B.K, Singh, Member (R)
Counsel for Applicent Mbnd/Ms, Raman Oberoi

Counsel for Respondent Shri/Mex Madhav Panikarp

Whether to be referred to the Reporter? ﬂﬁ%

Whether Reporters cf Local Neuspapers J
may be allowed to sec thas judgement?

Whether their Lordships wish to gee 4
the fair copy of the Judgement?

Vhether to be‘circulated to other
Bgnches?
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CENTRAL ADFINISTRATIVE TRIBUNAL

PRINCIPAL BENCHs NEW OHHI:

0.A oND,738 /94

New Delhi, this the 7th day of October,1994

ion'ble Shri JoP. Sharma,Member(l)

Hon'ole 3hri B,K, Singh, flember (A)

1.

3o

shri T,8, ilidha .

Under Secretarytﬂetd.)
iinistry of Surfece Transport,
1-C/76, Lajpat Nagar,

New Balhi, _

Shri Sudessh Kumar,

Under Secretary(Retd.),
Ministry of Surface Transport,
43=-Ishwar Colony,

@elhio

Shri K.9, Ramachandran,

Under Secretary{Retd,),
Ministry of Surface Transport,
C/413, Yojana Vihar,

Belhi.

Advocate: Mrs, Ryman Oberoi,

Vs,

Union of India

through

Secretary,Ministry of Surface
Transport,Parliament Street,
New Delhi,

Joint Secretary(Establishment)
Ministry of Surfece Transport,
Parliament Street,

New De lhi,

Secretary,

000 e ﬂpplicants

Oepartwent of Personnel & Training,

ilinistry of Personnsl,
Public Grievances & Pension,
North Block,New Delhi, .

Advocate: Shri Medhav Panikar

oa0 Respordents
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A1l the 3 applicants uho joined in this

g ROE R

Hon'ble Sh JoPo Sharma JMember(d

application have retired from the post of Under
Secretary, Ministry of Surface Transport. Applicant
Noo3 retired in Juna,”t{1987, Applicent No.1
retired in January,1991 and Applicant No.2

retired in January,1993; On the recommendation

of the Fourth Pay Commission, the scales of pay

mére revised and in the new pay scale the pay uss
fixed under the Central Civil Services(Revised}

'Pay Rules,1986, By the order of 25th March 1987
Shri T.R, Midha,Applicant No.1 while wrkingas
Under Secretary passed ab order in pursuance of

Note 7 of Rule 7 of the Central Civil Services
(Revised Pay)Rales,1986, hereinafter called €he Rules
and the pay of Under Secretary uwas advanced as

follous s-

Pay on Pay advanced
Shri T.R.Midha 1:1.87 428,F0 3001487
o' 3400/= Roo 3625/=
shri K.9.Rama = Bo 3400/- fso 3625 /=
chandran '
3hri Sudesh Kumer . 3400/- 5o 3625/=

The pay of other 4 Under Secret aries were also
stepped up to the sams level, 'Certain persone
who belong to the regulér cadre of Central
Secretariat Services challenged the order of
Ministry of Agriculture(Department of Irrigation
& Cooperation) dated 22%5,89 by which their pay
stepped up as per ordar:dated 28,7.,87 has been

reduced and have prayed that the impugned order

L
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bes cancelled and they be allouwsd to draw pay

Shri Alok Bhatnagar and others filad 0.A,1194/89
before the Principal Bench uhich was decided by
the order dated 9,11,89 and the impugnad order
dated 22,5,89 was set aside with liberty to the
respondents to pass fresh appropriate orders
after giving an opportunity to the applicants,
Taking guidance from this judgement, the Ministry

of Surface Transport issued an order dated

| 24,1,91 against the proposed cancellation of

stepping up pay of the present applicants,
Thereafter, the respondents have pasgsed ths

order dated 21,3,94 by uvhich the order of stepping
up pay was cancelled &nd the pay of tha officer
was fixed as follows:i-

Pay as on Pay gstg= Pay now Date of

1.1.87 pped up refixed incro=
R’ WeB,4 fy as on ment .
:‘3001087 101987 . :
-7 SRR 7 !
Shri Ke.9,Rama- 3400,00 3625,00 3400.00 1.3.87 to 3500, G0
chandran 30,6.87 .
Shri Sudesh Kumar 3400,00 3625,00 3400.00 1.3.87 3500, 00
. 1.3.88 3625.,00
193989 J?JD@UD
1.3,90 48?5 )
Shri T,.R.fidha 3400,00 3625,00 3400,00 1.8,87 »suﬁg@u
, 198088 uﬁLJer

1 8,86 u758 83 L

It was further directed that overpayments made to
them be recovered and that the pension will be re-
determined on the basis of refixed pay and gver-
payments recovered from them,

2, The applicants joint}y challemed this-
order and prayed for ths grant of the relisfs,

that the impugned order dated 21,.3,94 be cance lled
s6 8lso the administrative instructions issusd by
the @ifnistry of Finance dated 16, 6, 89 mnd the
recovery arising out of stappxng doun in terms of
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Qepartment of Personmel & Training by 0.R dated
29,6,93 arising out of stepping down in terms of

directions be wuritten off,

3. A notice was issued to the respondents,
who contésted this application and stated that by
the order dated 25,3.87 the afficers of C95

borne on the cadre of fiinistry of Surface Transport
was stepped up to bring at par with the pay

drawn by the juniors namely 3/3hri FMange Ram,

P.S. Aggarwal and J,5. Bhatia. Later on these
orders uere revised, Stepping up Wwas done in
pursuance of Note 7 of Rule 7 of Rules, The
Department:af Personnel & Training pointsd out
that ths pay cannot be stepped up as the junier

of ficers in this case were of a different cadre
from the senior of ficers, iThe cadre of junior

off icers being CS5 uwhile some of the senior

of ficers belonging to C35$ cadre, In vieu of this,
the orders for stepping up of pay of 8 officers wore
withdrawn, 2 in April,1989 and 6 in March,1990 and
stepping up of pay in casa,of remaining 2 officers
was found to be correct, Orders uere issued for
dewnward revision of pay ih flarch,1990 and against
this representations uwere received. In vieuw of
another judgement of CAT in similar case of an
officer of ﬁinistry of &gricultura the stepping
down of pay orders of 21.,2,89 and 13.3.90 uare
cancelledvand the concernsd officers were givsn

an opportunity to show cause against the stepping
down of pay, The representations received in

this regard were examined in consultation with

-
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Department of Persannel & Training, In view

53

of this, the impugned order d ated 21.3.94
was jissued ecancelling the wrong stepping.doun
in 1987, In view of these facts, the applicants

have no cass.

»

4, The applicants have also filed rejoinder
to the aforesalid reply; In the rejainder it

is stated that the respondenta are estopped bge
chuse the applicants have also been granted
pansionary benefits an;the basis of gstepped

up pay and pension oncé fixed cannot be reducod
save under psnsion rules, The pay of the
applicants was stepped up under FR 27 as provided
in Note 7 of Ruls 7 of the Rules,1986., Ths pay
once fixed under FR 27 bescomes subatantive pay,
which cannot be reduced even if it is fixed on
the wrong data, Besides stepping up of pay of
the applicants was dona in March,1987 under

FR 27. The same cannot be reducsd in 1994 by
the respondents after lapse of 7 years, In

view of this, it is stéted that the applicants

be granted the relisfs.

5, We hsard the learned counsel for the
partiss at length and psrused the recorda., The
relesvant provision of stepping up i.e, Note 7 of

Rule 7 of the Rules,1986 is quoted belouio

“in cases uharé a senior Government
Servant promoted to a higher post before the
1st day of January 1986, draus less pay in
the revised scals than his junior who is
promoted to the higher post on or after the
1st day of January,1986, the pay of the
senior Government Servant should be steppsd
up to an amount equal to the pay as fixed
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for his jumior in that higher post. The
stepping up should be done with effect from
the date of promotion of the junior Government
Servant subjsct to the fulfilment of the
following conditions, namelys-

(o} both the junior and ths senior Government
servants should belong to the same cadre
and the post in which they have been pro-
moted should be identical in the same
cadre}

(b) the pre-revised and revised scalss of pay
of the lower and higher posts in which they
are entitled to draw pay should be identical,
and

(c) the anomaly should .be directly as a result
of the applicatlon of the provisian of
Fundamental Rule 22«C or any other rule or
order regulating pay fixation on such
promotion in the revised scale. If sven in
the lower post, the junior officer was
drawing more pay in the pree-revised scale
than the senior by virtue of any advance
increment s granted'to him, provisiong of
this Note need not be invoked to step up
the pay of the senior officer.

The orders relating to refixation of the
pay of the senior officer in accordance with thoe
above provisjons should be issued under Funda-
mert al Rule 27 and the senior officer will be
entitled to the next increment on completion of

‘his regquired gualifying ssrvice uwith effect

from the date of refixation of pay,”

ls



Revised Pay Rules,1986 goss to show that certein
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6. <A perusal of the above provision of the

conditions have to be filled up befors the pay of
senior Govt, servant is to be stepped up to the
pay fixed ©fi the junior Govt, servant at a higher
level., These conditions are that both the junior
and the senior Govt, servants should belong to ths
same cadre and the post in uwhich they havs bsen
promoted should be identical in ths same cadre,
The abplicant“s counsel has not denied that the
junior of ficers belong to C8S cadre while ths

applicants who claim sehiority over them belong

to  C9SS cadre. Tha DOPT has rightly pointed out

that the pay cannot be stepped up as the junior

of ficers in this case wsre of a different cadre

from the senjor-officers., In fact Shri T.R, Madha
Applicant No.1 has been the Under Secretary Qho io
the signatory of the order dated 25,3.87 and

passed the @rder No.S5/87 im pursuomce of iote

7 of Rule 7 of the Revised Pay Rules,1986., This
order goes to shouw that the date of increment of tho
applicants of C83 on ths cadre of Ministry of
Surface Transport isa@advanced raising their pay to
bring them at par with $/Shri Mange Ram, P.5,
Aggarwal and 3,5, Bhatia, Applicant No,3 Shri K.S.
Ramachandran has taken ths plea in his reprasentation
dated 16.4,91 that t he stepping up of his pay was
sanctionad by the Govermment suo-moto., Shri T.R,
Midha also made a representation on March 30,1994,

He has admitted that the action of stepping up of

L 00080
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pay can be dus to mis—interpretation of the
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rules or at uorst a deliberate act. The 1sarnad
counsel for the applicant , howsver, gbuld nat.
show under what provision the pay of the applicant
can be stepped up to bring at par with pay draun
by $/3hri Mange Ram, P,3, Aggarwal anmd J,$.Bhatia,
Thus, it is obvious that the order of stepping

up of pay of the applicant passed gnrder ths
signature of Applicant Noo,1 Shri T,R, Midha

dated 25,3,87 is not in accordance with the
provisions of Note 7 of Rule 7 of the CC3(Reviged
Pay)Rulss ,1986. '

7. The naxt contention of the learned counsel]
for the applicamt is that the shou cause notice
igsued to them uas non-speakirg(ona, but it is
not so, Firstly, the orders of stepping doun

of the pay of the applicants was quashsd by

the order dated 22.8,90 in accordancs with the
decision in snother case of Alok Bhatnagar
0,A,1194/89 and shou cause notice uas issued on
24,1,91, The notice of Shri Sudesh Kumer has
been filed by the applicant and is - . Annexure
A=8, It fully incorporates a reason for
880pping down the pay of applicant Shri Sudesh
Kumar and in the light of the same he uas

asked to give his reply, It cannot therefore

be said ;hat the show cause notice is vagus or
has taken the applicant unauares. The applicants
have also filed their repgesentation in detei}l -
which goes to shou what was conveyed to them by tre
show czuse notice has been correctly understood

and appreciated by tham,

vL"/ ooogo
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8. The learned counsel also placed on record
the judgement in the case of Alok Bhatnagar in
0,A,1194/89 but this judgement does not give
any help to the applicant, The learned counsol
for the applicant highlighted the fact pbsarvad
in the order that an executive order cannot
supercedd the statutory provisions. In the
present case there is no question of administ-
rativo instructions being contradictory to Note
7 below Rule 7, The said provisions have been
Quoted above. Stepping up of pay cannot be
claimed as of right when the pladmant bslongs
to another cadre which fact is not denied by
the applicants, FR 27 also lays doun that

an authority may grant a premature ingrement teo
the Gowt, servant at a time scale of pay if

it has a pouwer to create a post in the same
cadre on the same scale of pay., Thus, the
stepping up of pay by the order of 25,3.87
also does not fall within the ambit and scope
of FR 27, Moreover, the judgement in Alok
Bhatnagar case(supra) gave a liberty to the
administration to decide the matter of stepping
up of pay afresh of Alok Bhatnagar and others

after hearing them on a shouw cause nmotice,

9. The impugnsd order dated 21°3°94C:i;~¢;:§j

of stepping down the pay of the applicants and

refixing the same as follows:- _

L
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2103
Pay now Date of
refixed as increment
on1o1:EZ 3
Ro
Shri Ko.S,. 3400.00 13,87 to 3500500
Ramchandran 30.60,87
Shri Sudesh 3400.,00 1.3,87 3500,C0
Kumar 103,88 3625,00
“ 1.3,89 3750,00
1030 90 3875000
Shri T.R, 3400,00 1.8.87 3500,C0
Midha © 1.8,88 3625 .00
1.,8,89 3750, 00

100 The impugned order also goes to shou that
payments paid in excess due to re-fixation of pay be
recovered from them. Though there is no order

that the amount should be recovered on the pensien
payable to the applicants but the learned counss]
for the applicant arqued that the responderts are
likely to recover the d@mgupti:from the pension
payable to t he applicants, Under Rule 9 of the
CC3(Pansion)Rules,1972 it is only the right of the
President withholding or withdrawing a pension or
ordering the recovary of the pension enly in case
any departmanfal or judicial proceedings, the pensioner
is found guilty of grave misconduct or négligence
during the period of his service. That is not ths
casc here, So ths excess amount paid to the
applicants by virtue of urong fixation of pay by
stepping up order dated 25.,3.,87 cannot be recovsrcd
from the amount of pension on account of re~fixation
of pay of the applicants by the impugned order

dated 21,3,94, The respondents shall be free to

resort to common law of the lanrd in that respsct,

xL/ oo0eT10



110 The learnsd counsel for the applicant alsc
arqued that pension onge fixed cammot be revised
after final assessment has been arrived at to tho
disadvantage of the Govt, servant and referred to
Rule 70 of CCS(Pension)Rules,1972, The said ruls

is quoted beloui-
70, Revision of pension after authorisation

(1) Subject ta the provisions of Rules
8 and 9 pension once authorised aftsy
final assessment shall not be revised
to the disadvantage of the Government
gervant, unless such revision becomes
necessary on account of detection of
a clericzl error subssquentlys

- Provided that no revision of pension to

the disadvantage of the pensionsr shall
be ordered by the Head of Office without
the concurrence of the Departmsnt of
Personnel and Administrative Reforms if
ths clerical error is detected after

a period of two ysars from the dats of
authorisat ion of pension,

(2) For the purpose of sub-rule (1), the
retired Government servant concerned
shall be served uwith a notice by tho
Head of Office requiring him to refund
the excess paymsnt of pension within a
period of tuwo months from the date of
recsipt of notice by him.,

(3) In case the Government servant fails

A to cdmply with the notice, ths Hsad of

Office shall, by order in uwriting,
dirgct that such excess payment, shall
be adjusted in instalments by short
paymerts of pension in future, in ons
or more instalments, as the Head of
Office may direct,

R perusal of the atmve rules goes to show that

only clerical error is detected after a psriod of

two years from the date of authorisation of pensiony

of pemsion

& revisionjban be made with the concurrencs of

Bepartment of Personnel & Administrative Reforms,

lhe contentian of the learnsd counsel is that tho

vrong fixation of pay is not a clerical error and

&/ soolds
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fixation of pension therefore cannot bs said to ba
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a clerical error, The learned counsel has referred
to a number definitions and also quoted the definition
of clerical error from the reported case AIR 1965 5.C,
1047 - Magter Construction Co, Vs, State of Orissa,
YAn arithmetical mistake is a mistake
of calculation while a cletriescal mistako
is of writing or typing., An accidental
slip or error is an error due to & careless
mistake or omission unitent ionally mada
and such mistake should be apparent on the
face record of the record, It should not
depand for its discovery on slaborate

arguments on Question of law and fact,
AIR 1966 SC 1047".

The contention of the laarned counsel therefors

is that since there is no clerical error in the
fixation of pension, the sames cannot be revised,
Here the question is of wrong fixation of pay by
virtus of gn order of 25th March,1987 and that
fixation was dons for stepping up of pay by Applicant
Ne.1 bimgslf giving benefit to himself and 6 othars,
This mistake was detected subsequently that the
order of stepping up of pay said to have been in
pursuance of Note 7 of Rule 7 of the Reviséd Pension
Rules,1986 is not a correct order, Thus, the pay

of the applicants have to be re-~fixed undsr the
Ravised Pegpsion Ruiss of 1986 withdrawing benef it

of stepping up of pay granted to by an srrocoouw
order dated 25,3.,87, The dslay cdasad has been
because of giving a show cause notice to the appli-
cants and thereafter disposing of their represen-

tation in consultation with GOPT, Thus, the

ib 000013,
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pension has to be fixed on the bagis of tha lest
pay draun, In fact the earlisr pension fixed of
the applicant was on the basis of last pay draun
after stepping up was done by the order dated
25,.,3,87, The respondents therefore have revisad
the pay of the applicant and re-fixed the sams by
the impugned order dated 21.3.94. uhen that prder
has been upheld in the present application, the
normal coﬁsequences would be that the pension of
the applicants have to be fixed on the basis of
refixed pay and the fixation of pension done
garlier was erroneous., 1hus, this very much
falls within the def inition of clerical error
which has crept into the asssssment of the

pension of ths applicants,

124 The spplication therefore is disposed of
ags follo¥si=

The impugned order dated 21,3,94 i
uphold to tho oxtent of re@ixatien of tho
pay of tho applicants and tho same has beon
quoted above, Tho respondents will also re-
dotermina tha ponsion of the applicanis on
the basis of gofixod pays.

Tho ozdor for recovery chall not be
offected from the psnsion of the applicemt
uhich is payable to them with liborty to the
respondents to pursue their remsdy according to
lay and extent rules in consultation with

GOPT, The order for recevery of the excess

Jl‘ TR
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amount from the pension of the applicant

ig therefore quashed,

Tha parties are dirscted to bear

59 their oun cost.

(Bwko SINGH) (P, SHARMA)
MEMBER(A ) MEMBER(J)

——



