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CENTRAL ADMINISTRATIVE TRIBUNAL
' PRINCIPAL BENCH
NEW DELHI.

0,A ,Nc,736/94
New Delhi, this the ]2\ August, 1994.

HGN'BLE SHRI J.P.SHARMA® MEMBER(J)
HON' BLE SHRI P.T.THIRUVENGADAM MEMBER(R)

Surjit Singh Sethi, .
33/14, Old Rajinder Nagar°
New Delhi, / o oApplltcant

(By Vinay Sabharwal, Advocate)

VUs,

Unicn of India, throughs

1, Secretary, finistry of Communication,
Dak Bhawan, Sansad Marg, New Delhi,

2, The Member (Production)
Telecom Commission,
Govt. of India, Deptt.of Communication,
Dak Bhawan, New Delhi,

3. Shri KK Kulshrestha,

Engitdring Ayt hority &
Asstt .0i-ector General (DI)
fMinistry of Communicatiocns,
Deptt. of Telecom,

Sanchar Bhawan, “P“ Delhi. cocRespondsant s,

. ORDER
HON®BLE_SHRI P,T,THIRUVENGADAM MEMBER (A

.T;e apblicant:joine& fhe services of the
respendents as Assistant Enginesr in April, 1979
and uagﬁaxtended probaticn upto 31-12-1980, It

is his ;asa that he submitted his resignation on
10-4-84 and had given notice of one month undoar
ruls 5 of the CCS(Tehporary Service) Rules 1955,
Inthis applicat§gﬁ9hb has stated that tg; Moemo
containing artic};; gf charges was issued to him
on 27-8-88. The applicant sent his denial, donying
each and svery articie of charge vide his lpttsr
dated 15-11-88 (An,7:to 0A), Thereafter by hin
order dated 10-2-89 ;ne Shri 35K Roy, CDI Jamnagar
House HutmentqﬁEﬁZ appointed as an inquiry cuthority

“hey Eo
to inquire into the charges of the applicant uas
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changed on B8-4-93 and this has been follous Yy

instructions to the applicant to attend fhe hearing
on 10-8-93 and further instructions to submit thse
1ist of documents of different witnesses. In
addition, a Hemo_dai?d 23-2-94 has besn issued by
the Inquiry Officer Phereby the applicant has been
di rected to inspsct the latest documants in the
office of the Preseq%ing Officer on 16-3-94, This
G.A, has begn filad Lith a prayer to restrain the
respondents in proce@ding furt her uith the D&,

procesding and for setting aside the same,

2, Separately, the applicant has bean pursuing
with the respondents;for the sattlement of his duas
consequent to his repisnation/notice of ons mont h
given in the month of April, 1984, 3irce such
settlement has not t?ken placey, The sscond prayer
in the 0., is for a direction to the respondents
for payment of all p%st-resignation bensfits,

3. At the stage ?f admission, uve wanted to be
convincad about the maintainability of the 0.4,
The main ground advahcad by the ld. counssl for
the applicant is tha; the applicant had submitted
his resignation alonguith the notice of ons nonth
under ruls 5 of CCS(%emporary Servics) Rulas and
this notice having bgen given on 10-4-84 ths

applicant ceasad to bs an employse of the respondents

il

from 10-5-84, Disciplinary rules are no more
applicable to him after May 1984 and hence the

entire disciplinary proceedings should bs held
to be illesgal,

4, To further support his case the 1d. counssl
for the applicant drew our attention to the

findings of the Inqu%ty Officer in another discipliﬂarg,"
case for vhich a Memorandum had bsen served on

14=5-91, The relateé articles of charge ware
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with refersnce to the unauthorised absence of

R P

the applicant with effect from 2-4-84. In the
statement of imputations attached to the Memorandum
of 14-5=91 para 2 reads as underi-
9%hri Sethi tendered his rasigmatian
dated 19~-4-84 vhich was duly
considered but was not accopted om
account of administrative reasons
and a communication to this offect
vas sent to Shri Sethi vide 3.K,
(Civil) Ambala letter No.1{208)SE
P&T/AB/4396 dated 7-5-84., In his '
repressntation dated 23-5-84 Shri Sethi
stated that under Ruls S5(1) of the v
€CCS(T3) Rulss, 1965, he ceassd to
be in service with effect from
10-5-84 on the expiry of one month’s
notice.®
Se The Inquiry O?VLCQ; in his findings had
concluded that the applicant ceasesg to be in employment
of the department after expiry of one month’s notico
given under ruls 5({) of CCS (Temporary Service)
Rules 1965 and had held the applicant to be on
unauthorised absence under the rules from 13-4-84 to

the date of expiry of notice period,

6o Thus it is tﬁg casg of the applicant that
notice undar rule 5(5) of CCS (Temporary Service)
Rulss 1965 had to béjéccepted and respondents had
no choice for uithhﬁlding the accoeptancs of
resignation/notice since the relevant rule does

not permit any choice with the employer,

7. Yo note thatiihe applicant had assumed that

he is a temporary ggvernmant servant but has mot

been abls to producé any document supporting this,

The copy of the appointment order which was produced.
by the ld. counsel for the applicant reads as under:= .

"0n the basis of the Combined Engineering
Servicaes Examination held by the Union
Public Service Commission in 1975 the

P&T Board is plsased to offer you en
appointment against the post of Aggistan:t
Enginser (Civil) in the General Central
Service, Group*'B'on the following tormas=

1) The appointment is against
i a temporary post likely teo
. be made permanent and you
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will be on probation for a pericd

of two yegrs from the date of
appointment which may be extendad

or curtailed at the discretion :
of the competent authority. Ouring"
the period of probation, you will

be required to undergo such training
and take such departmental tests ag
the Government may preacribe, Fallure
to complste the psriod of probation
to the satisfaction of the compstaat
authority or to pass tha prescribed
test will render you liaQyle to
discharge from service/rsversion

to your substantivs post on which
you may be retaining a lien.®

The other conditions;stipulated in the appdintment _
order dated 19-2-1977 are not material toc the dispesal
of this 0.8,

8. It is admitted by the applicant that the two
ysars period of probation uwas extsnded by a fou months
so that the probatibb lasted from the date of joining
in April 1977 to 31 Dacember 1980, In S.Mukherjee
Vs. LB Thanga, 1975 503 258 it has bem held as undori=

"31.Termination after pericd of
_probation invalids~ It is clear

that the appointment offered to the
petitioner was permanent subject only. .
to the condition that he had to underge
a pericd of probation of two years, '
If his work was found unsatisfactory, .
his services could be terminated within
the period of prbation. After the -
period of probation, no separate order .
of confirmation was necessary because

he had been given a permanent appointment -

to begin with, The petiticner had
acquired the status of permanent ser vant
after the expiry of period of probatica -
and he should not have been dealt uith
under, the rules pertaining to rsmporary
amployeeao

In Praduman Kumar Jain ve UOI reported in JT 199&(4)
SC 507 reference to the earlier orders of Hon'ble
Supreme Court on théfsubject of holding of a post
in a substantive caggcity has been made in the Follo@in§>

termsse

..A perscn is said to hold a post
in a substantive capacity whan he
helds it for an indefinite period,
especially of long duration in
contradistincticn to a person uho
holds it for a definite or a temporate
period or holds it on probaticn
subject to confirmaticn, If the




s e g e et | e e vee o mems L n

— A i e oy g e

e e mer < i S e i,

-S-

appointment is to a post and theo
capacity in which the appointment
is made is of indefinite duraticn,
if the Public Service Commission
has been consulted and has appreoved,
if the tests prescribed have beaen
taken and passed, if probaticn has
been prescribed and has been approved,
one may w@ll say that the post was .
held by the incumbent in a substantive
capacity." :
9, In the casse i@ questicn we find that the
applicant had been appointed as a result of the
Combined Engineering Services Examinagizr hald by
I
the Union Public Service Commis siocn, A% appointment
offer is not for definite or a temporary period,
Probation has been piescribeq and has been approueéo*.
Hence applicant's appointment after the probation
should be held to be in a substantive capacity. It
is vell egstablished iau that resignation submitted
by am employee should be accepted for becoming
effective, It is no§ disputed that ‘the respondents
had advised the applicant of the non-acceptance of
the resignation well within one month of ths pericd
of the notice. In our view the temporary service
rules will not be applicable in the present case,
In the circumstances; we do not Pind it necassary
to interfere with th; disciplinary proceedings,
Rlsc since regignation has not been accepted, the
questicn of releasing of terminaticn benefits would

not arise at this stage,

10. Thus the O.R.;is liable to be dismissed at
the stage of admissién itself, We are, however,
constrained to point out that the disciplinary

e e
proceedings have taken enormous time and wve Eﬁgs
that the respondents will finalise the procesdings
me t expediticusly, It would not be fair to the
applicant to further:delay the proceedings and ue
hope that the applicént will a}so cooperate wuwith

t
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the proceedings which should be brought to an

end at ths earliast; Uith.these observaticns, vo
dismiss the 0.,A at the admission stage., No costao,
Ye also direct that a copy of this order should

be sent to the respdndentso

P e

(P +T.THIRUVENGADAR) (3.P .SHARMA)
Member (A) : Rember(J)
" .



