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CENTRAL ADMINISTRATIVE TRIBUNAL
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New Delhi, this the 21st Decembor,1994

Hon'ble Shri J.P. Sharma, Membar(J) ?
Hon'ble Shri B,K. Singh, Member (A)

Sub-Inspoctor Chaman Singh,
NO 027204)’

Delhi Polics, oes Mpplicant

through

Mrs, Avnish ARhlawat,Advocate,
243, Lauwyars' Chambers,
Delhi High Court, l
New Delhi, :

By Advocate: Mrs., Avnish Ahlauat

Vs,

1. Government of National Capital Territory
of Delhi, through 1

"~ Commiss ioner of Polies,Delhi,
Police Headquarters, M30 Building, ‘
I1.P, Estate,New Delhi, i

2, Deputy Commissioner of Police(Hg-I),
Delhi Police, '
Police Headquartors, M50 Building,
Iopo Estate’ Neu Delhio 0o es

By Advocate: Shri B,S, Oberoi,Proxy for
Shri Anoap Begai
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Hon'ble Shri J.P, Sharma, Membsr (3) ;

The applicant filed the original app

Respondant s

lication

1858/87 whan he was serving as Head Constable challanging

the order dated 10.,10.686 whereby penalty of reduction

in rank from the post of ARSI to that of Head

was passed,

Conatsbie

The appeal against the same preferred by

Commiss ionar

of Police by the order dated 28.6,87 and that order

Wwas alsc assailed in the 0.A, The 0,A, uas

— . _ L

allowed
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by the order dated 24.3,92 guashing the order

passed by the disciplinary authority and uphgld by tho
|

s o penaltly

appellate authority and revisional authorityEUith a
1

direction to restore the applicant to the post of

AS1 as if the impugned order of punishment hés not taken
i

affect and to pay him the difference in salary durirg

the period and alsoc to treat the period under suspsnsion

as duty for all purposes. This order was complicd by

the respondents by the order dated 17,6.92 restoring

the applicant to the rank of ASI from the date of

roeduction i,8. 21,10,86 and further giving him

dif ference of salary draun by him during the

the

period of

reduction, His suspension period from 30.4.85 to

29.7,85 has a 180 been trested as period spent on

duty for all purposes, By the order dated 10.7.92

the applicant has alsc been fixed in the pay

of ASI,

By the order dated 27,10,93 the applicant was adnitted

to promotion list E-II(Executive) WoBoFo 260o12.88 in

terms of rule 16(i) of the Delhi Police (Promotion &

n

Confirmation)Rules,1980. The grievance of the applicant

was that he has not been paid pay and allowances for the

period from 26.,12.88 to 1.,11,93 and he made ia reprasen=

tation to the Additional Commissionsr of Police on

16.11,53 and thereafter filed CCP No.460/93 pMhich

Wwag decided on 3.,1.54. The contempt petition was

diemissed with liberty to the applicant, if |s
advised,to seek redressal of his grievance in

appropriate proceedings,

2, The applicant filed this application

o

in

March,1994, aggrieved by the order dated 4/11,93

whereby he was granted proforms promotion in the

rank of SI from 26.,12,88 to 1.11,53 stating jthat

he will not be entitled to draw the pay and

allovances for the post of 3.l. otherwisc it
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will be counted for purpose of fixation of pay,

increment and ssniority.
|

3. A notice was issued to the respondents who

contested this application., It is stated th?t the
case of the application for admission of hia;namo

in List E-I(Ex.) as per his immediate junion was
considered and his name was brought on Pnomoqicn List

Wogofe To4.88 vide notification datod 26,4,83 and in

the meantime he Wwas already deputed for Upptér School
Course W,egf 25.,5,52 vide Notification dated (13,11,52
and that Uppter School Course was completod in the

term ending May 1993, After successful comp}etion of
Uppter School Course, the name of the petitigner vas
admitted to List E-II(Ex.) vide Notification dated
27,10,53 and promoted to officiate as Sub Inspsctor{Exs,)
WoBofo 2,11.93 vide Notification dated 4,11,93. He

was given proforma promotion to the rank of ?ub-lnspactor
from 26,12,88 to 1,11,93 as the petitigner hgd not
performed the duty for the post of S,1.(Ex.)|and alsa

as psr provisions contained in FR=17(i). Rule 16(i)}

of the Delhi Police(Promotion & Confirmation£ Rules,
1980 says that without passing the Uppter Sclool Coursa,
noboedy can get promotion on regular basis, The
petitioner passed the Uppter Schogol Course in May 1993,
so he was promoted on regular basis w,e8.f, 2:11,563

with proforma promotion from 26,12,688 to 1.11,83

and his seniority was also fixed with his original

counterparts,
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4o ue heard the learned counsel for tho igs

at length.
the applicant is that the applicant was not g
promotion from due date because of the discip]
dopartmental proceedings which were finally &
in ogoneration of the applicant on account of
revisu,
in any ponalty against the applicant then ths

in-
having been held to bs/continuous servico he s

The contention of the learned counsel for

iven
linary
resultod

judicial

When the proceedings initiated did ngt end

applicant

hould

have been granted all the benefits which the applicant

in a normal course would have got. Since ths

applicant

has baen found fit for promotion from due date, he hsas

to be paid his pay and allowances of the promgtional

post also.

Wa have considered this contention and

wa find that the Tribunal while considering the penalty

imposed upon the applicant of reduction-to the louor

rank of Hesad Constable observed thet the finding aof

the discpplinary authority that the applicant

is

guilty of the chargespbased on no legal evidence and

is porversa,

fit bas also held that the appellats and

tho revisional authority have not applied thejir minds

to the grounds raised by the applicent and have not cared

to scrutinise the svidence recorded before the
deciding to

Inguiry

0fficer bofore/uphold

the finding of disciplinary

amtrority, The conclusiaon drawn by the Inquify Ufficer

is said to be based not on the evidences which

camo

bofore him but it is not hold on judicial review that

the enquiry proceedings uaga ab initio, illegal on

account of the chargssheet issuod to the applicant for

tho summary of allegations served upon the app
are W ithout foundation, It is another mettoer

tho legal evidence may not justify the conrclus

licant
that

ion
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or on technical grounds the orders of the appella nd

revisional authority cannot be sustained, The applicant

has been given due bonsfits after reinstatemaent

1

sergyice which he Wwould have normally drawn had |

been not imposed upon him. He has also been g

in

the panalty

w -
iven notional = .

promotion from the date a junior to him was promoted i,0.

WeBofo 26,12,88 to the post of S.1, His pay ha

been fixed notionally with all bonefits of incr

s also

acmont

and has been paid actual emoluments of the premo tional

post w.e,f, the date of the order passed by the
authority dsted 2,11.93, The learned counsel f

applicant has placed reliance on the case of UQ

competont
or ths

1 Vs,

KoV, Jankiraman roported in 3T 1991(3) S.C.527 |also doos

not help the cass, Ths learned counssl for the
has referred to pars 26 of the report. The rel
para is roproduced belou:-

" Jg are, therefore, broadly in agraoac
with the finding of the Tribunal that
an employoe is completely exonsrated
meaning thereby that he is not found
worthy in the least and is not visite
penalty even of censure, he has to ba
the benafit of the salary of the high
alonguith the other benefits from the
on which he would have normally been
mted but for the disciplinary/erimin
ceedings. However, there may be cas
where thes procesedings, whether disci
or criminal, are, for example, delaye
instance of the employee or the clea
in the disciplinary proceedings or a
in the criminal proceedings is with b
doubt or on account of non-availabili}
evidence due to the acts attributable
employee etc. In such circumstances,
concerned authorities must be vested
the power to decide uwhether ths empla
at all desserves any salary for the in
per.od and if he does, the axtant to
dessrves it, Life being complex, it
possible to anticipats and enumerate
haustively all the circumstances und
such consideration may bscome necess
To ignore, howsver, such circumstanc
when they exist and lay doun an infl
rule that in evary cass when an empl

exonerated in disciplinary/criminal p

ceedings he should be entitled to all
for the intervening period is to unde
discipline in the administration and.
dise public interssts. e ars, thers

applicant

gvant

ment
vhon

blame -

d with the
given
ar post

dato
pro-
al pro-
s
linary
at tho
ance
quittal
gnaf it of
ty of
to the
theo
With
yes
tervening
which te
is not
OX~-
r uwhich
ry.
|
xiblse
yee is
rog=-
salary
rming
jsapar-
fore,
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unable to agree with the Tribunal that t6 deny
11

the salary to an employes would in
circumstsnces be illegal, Whils, thersfore,

wg do not approve of the said last santence

in the first sub-paragraph after clause (iii) of
?aragraph 3 of the said Memorandum, viz.,

"but no arrears of pay shall be payable %o him
for the period of notional promotion proced-

ing the date of actual promotion', we dirsct

that in placs of the said sentence

the

following sentence be read in the Memoran-

dum:

" Houwever,whather the officer concerned

will be entitled to any arrears
period of notional promotion pr
the date of actual promotioin, a
what extent, will be decided by
concerned authority by taking i

of pay for tho
acading

nd if so to
the tha
nto consid-

eration all the facts and circumstances
of the disciplinary procesding/criminal

prosscution. Where the authori
arrears of salary or part of it

record its reasans for doing so

Now coming to the impugned order we find that
Wwas granted proformalpromotion in the rank of
the period from 26.,12,88 to 1,11,93 for which
not be entitled to draw the pay and allowancs
the post of S.I, otherwise it will be counted
purpose of fixation of pay, incroment and son
Tho contentian of the learned counsel for the
is that the respondsnts havs not given any ro

this order but in the reply filsed to this app

ty danios
,"it will

the applicant
S.1, for |
he will

s for

for tho
iority,
applicant
ason in

lication

a
it is clearly stated that the applicant was npt granted

pay of the promational post as he did not per
dutiss of the post of 5.1, during tho period
forma promotion.
FR-17(i) which dissentitled the applicant for
of the promational post on which he did not w
It is anaother thing that the finding af the 1

Officer was held to be not bassd on admissib

form the

of pro-

The respondents have also rpferred to

the arraars

ork,

nquiry

ls ovidanco

as ordered by the Tribumal in its judgement in 3.4,

1858/87 dscided on 24,3,92,

the Tribunal did not give a direction that the

applicant bag ppidths arrears of pay of the pr

But inthat judgement also,

omot ional

It
LACIRS {1




having: regard to special circumstances, if any

b

e
-3
[ 1]

\

post and this point was considered in the procssdings

of contempt filed
docidod on 3,1.94. Thus, the stand taken by

raspondents in the circumstances of the case

by the applicant in CCP No.460/383

the

'has to
1

bo judged in the light of law laid down by the Hon'ble

Supreme Court in the cass of K.V, Jankiraman

(supra),

The Hon'ble Supreme Court has left the matter for

congideration of the compstent authority bu

t in

case the arrears aro not paid of the promotional

post then the respondents have to give reasons., Thet

reasons are shown in the counter filed by thg respondents.

The order, thersfore, cannot be faulted with

on that

ground that theres wers no reasons in the order,

5. The learned counsel for the applic
also placed reliance on the caée of G, T, Lad
Vg, Chemical & Fibres of India Ltd, reportod
SLJ 1979 p. 318,

to the workers asking them to report for dut

ant has
& Dr8o

in

The respondents Company issiyed notico

Yy on or

bofore Septomber 18,1972, failing which their absenco

Wwould be construed as voluntary abandonment
sorvice and their namss would bo struck off
muster rolls of the Company,
wore struck off from the rolls of the Compan
October 23,1972,
Court considered for the payment of back wag

raoginstatement has been directed by the Court

f

rom tho

The names of the appellants

on

In that context, the Hon'ble Supreme

s whoro

and hold

that ths entirs back wages must follow as a mattor of

that

coursa., Of course,there is discretion [ the

y Court

to

mod ify this rule, The facts of this case thgrsforo

do not help the caso of the applicant becaus:

applicant has been paid full wages after reir

3y the

1statomont,

L4 080
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1t is on}ly because w.8.f, 26,12,88 om junio

promoted to the rank of 3,I. the applicant h

been given that posting on notional basis bu

paymant of the salary and emoluments from t

T Waj
as also
t actual

@ dats of ths ordor

when he has taken charge, Here it may be regalled that

the original decision of the Tribunal in 0.4
the Tribunal did not make any order oither g
promotion to the applicant or for payment of
of the promotional poét and only directed th
quential bonefits will bs given to the appli

These consequantial benefits uors considered

. 1858 /37
iving

the salary

at consa=-

cant,

in the

contempt patition filed by the applicant befpre the
Tribunal and the contempt petitian uas dismiSsed

holding that the judgemsnt has been fully complied uith.

In thess circumstances, the authority citod
applicant for paymsnt of wages of the promot
post from the date of notional promotion has

baais.

6, " The learned counsel for the applic
has also referred to the decision of Hon'ble
Court in the case of Brahma Chandra Gupta Vs
raported in 1984(3) Vol,37 SLR p.307, In th
the question of payment of pay for the suspe
period was involved when the applicant was f
a criminal trial. The petitiomer was final
by the appsllate court and no dapaftmantal o
was held so it was directed that he should b
the backwages. In that cass the respondants
paid 3/4th of the salary but remaining 1/4th

not paid, In thoss circumstancas on the bas

by tha
ional

no

ant
Suprems
, UDI

is caso
nsion

8c 1ng

ly acquitted
nquiry

53 paid
havo
uas

is of

the judgement of the Trial Judge set asids t%a orday

of the High Court and uphald that of Trial Judgo

for the payment of full wages for the suspon

sian

period. This case also does not help the applicant

ou9°




bocausa it was not a casas of suspension and £
suspensinn period the applicant has alrsady b
the full wages for tho post on which he was s
It was only on 26,12,88 after decision of 0.A
in 1992 that the applicant has been given ret

proforma promotion w,0.f, 26,12,88,

7o
Wwas also considered by the Hon'ble Suprems Co
in the cass of Vironder Kumar, General Manage
Northern Railuays,New DOslhi Vs. Avinash Chand
& others roportod in (1990)3 SCC 472. That w
of saniority and promotion and the Hon'ble Su
Court considered the paymont of emoluments of
post whether justified with retrospective eff
account of deemed prﬁmotion of earlier date.

was obsarved having not worked in the highor
thers was no entitloment

principle of 'no work no pay's .In the circum

it was held that thore was neithor oquity nor

for award of emolument of higher post. This
Wwas also considered regarding arrsars of pay
caso of Ratanlal Malviya Vs, State of M.P, re
in (1934) 26 ATC 739. Here it was a caso whe
omployse who was quasi parmanent, his servico
terminated in violation of principles of natu
for under a bonafide decision and with justif
In such circumstances, the Hon'ble Supreme Co
held that the said person is entitlod to pros
roinstatement without arrears of pay. In thi
the applicant challenéad his termination befo
Administrative Tribunal but that was dismisss

The Hon'ble Suprome Cou

the ground of delay.

The question of payment of backvwagg

to highear salary on

or tho

osn paid
{

pspend@do
.1858/87

rospectivo

urt
Ty
'ra Chadha
as a caso
premo
highor
ect on
It
post,
tho
stancos
justico
point
in the
poertod
to the
S ©aro
ral justico
ication,
urt
pectivo
s casa
re tha
d on

rt
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‘oxamining the judgement of the Tribunal which

the applicant was negligent and repsatedly rem
absent for long periods without leave and his
Wore otherwise also not satisfactory on uhich
his services were terminated and wore upheld b
Tribumal, The Hon{bla Supreme Court quashed
of the Tribunal aﬁd directed roinstatement a
consolidatod amount of f,5,000/- was awarded
backwages because of the litigation enteroed in
the applicant. Another case to the point is o
Ahmed Vs, UDOI & ors, roported in (1994)27 ATC

that case also tha petitioner who was a casual
for over 5 ysars in Incometax Department was 1
from the service on account of his involvemont

criminal casa, On acquittal from the crimina

he was reinstated in service but no backwages
avarded and period of absence to count for co
of sorvice as casual labouror and further bene
The Hon'ble Supremo Court in para 4 has obseryv

follous:

Wit is no doubt correct that the apg
having worksd as a casual labourer f
period of five years had no right to
post but his servicss were not termi
the ground that his work was unsatis
The termination was on the ground th
appellant was involved in a criminal
He, having been acquitted in the cri
cass the natural consequence would b

held that
ainod

SEIVicses
|

i

basis

y the

the ordar
nd
towazds
to by

f Sagip
78. In
labouror
emovod

in a

1 court,
Ware
ntinuity
fits, if any,

ed as

3l icant

or over a
hold tho
nated on
factory,

yat the

CasB.
minal
e that

he is entitled to be reinstated in the service,

We allow the appeal set aside the or
the Tribunal and direct the responds
reinstate. the appesllant in ser@ice.

der of
nts to
In the

facts and circumstances of this cas
that the appellant shall not be ent

back wages. The period of absence 3

however, be treated for the purpose
continuity in service as casual 1ahd
for whatever begnef its which may ens
him in the service. uWe get aside t

we diroct
tled tgo
hall,

of

urer and
re to
g order

of the Tribunal and allow thae appeal with no

order as to costs .

|
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The learned counspl for the applicant argujed that

this was a case of casual labourer and cannot apply

to the case of the spplicant., Houwsvser, thF casual

labourer has acquired ths status of the témporary

employee. His services were terminated on 18,4,65

and he was ordered to be reinstated by the decision

of the Hon'bleSupreme Court by the order dated

24,5.92, i.e, after seven years. The ratip laid

down by the Honble Supreme Court in all thgse

cases as well as in the case of K.V, Jankiraman(supra)

is that it is for the respondents to decide in tha

particular circumstance of the case as to

the wagos

for the promotional period to be paid on notional

basis or actually and from uhich date?

8, In the present case, the respondents havs

given benefits to the applicant inspite of| his

involvement in departmental disciplinary enquiry,

On a similar issus though mot identical the Hon'ble

Supreme Court considered payment of : &8 batk wages

from the date of promotion to Telecom Engjineers

consequant to orders passed in Junior Tele

com Off icers

Forum and Othars V. Union of Indis,JdT 1992(5) SC 525,

The Hon'ble Supreme Court considered the matter for

grant of back wages from the date of promo

tion which

ware denied by the Tribunal while disposing of

civil appeal filed by Telecommunication Engineering

Service Association(Indiz) and Another V.
India and Another held that the officers

gat re~fixation of the seniority and notio

Unisn of
F@uld

nal

promotion with retrospective effect and Trjibunal

was justified in declining to grant back uagses

oxcept w,s,f, the date they actually waorked on the

higher post. The case is reported in JT 1

UOIQ? SoC. Po 518 o

994
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% In view of above facts, the applicaltion

is devoid of merit and the impugned orders passed by
tho rospondents do not call for any interferehcs.
The application is dismissed léaving the partiies to

bear their ouwn cost,

)

(};g (%Kﬂ/V\cbua4
(BoK, SINGH} : (J.P. SHARMA)
MEMBZR(A) MEMBER(J)
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