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Central Administrative Tribunal SN
Principal Bench ' ‘7/
0.A. 576/94 e
with
0.A4.577/94
and

0.A.653/94

New Delhi this the 26 th day of October, 1999

-

ﬁon'ble Smt. Lakshmi Swaminathan, Member(J).
Hon'ble Shri R.K. Ahooja, Member(A).

0.A. 576/94

M.R. Nouni,
S/0o Shri U.D. Nouni,
R/o B-30, Sector 20,

i e LT

SESATS

. e

R

‘E Noida (UP) ... Applicant.

?% o By Advocate Shri D.R. Gupta along with Shri H.1. Taneja.
E?i s )  Versus

iﬁ%; 1. Union of India through

Secretary,

Ministry of Non-Conventional Energy Sources
{MNES), Block HNo. 14,

CGO Complex, N Delhi-110 003,

ey b i ¢
Yy
~n

e d ke kit g 2T

A.K Tripath:,
Senior Scientific Officer-1,

FET PR

! MNES, Block Ko. 14, CGO Complex,
P New Delhi-3
P
b g 3. R.D. Sharma,
}_? Senior Scientific Officer-1,
[ 4 MNES. Block %o. 14, CGO Complex,
|z @ New Delhi-3
[ o 4. 1lnder Kumar,
P2 ' Senior Scientific Officer-1,
;g@ MNES, Block Ho. 14, CGO Complex,
R N%w Delhi-3.
. 5. P.€. Maithani, _
Senior Scientific Officer-1,
MNES, Block No. 14, CGO Complex,
New Delhi-3
6. M.L. Bamboria,
Senior Scientific Officer-1,
MNES, Block No. 14, CGO Complex,
New Delhi-3. ... Respondents.
By Advocate Shri S. Mohd. Arif - for official respondents.
By Advocate Shri P.P. Khurana - for private respondents.
O.A. §77/94 -
S.K. Jagwani,
~ S/o Shri D.B. lJagwani,
R/0 M-107, Saket, .
New Delhi-110 017 B : .. Applicant.
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By Advocate Shri D.R. Gupta along with Shri H.L.
Versus

Union of India through

Secretary, ,

Ministry of Non-Conventional Energy Sources
(MNES), Block No. 14,

CGO Complex, N.Delhi-110 003.

R.D. Sharma,

Senior Scientific Officer-1I,
MNES, Block No. 14, CGO Complesx,
New Delhi-3.

Inder Kumar,

Senior Scientific Officer-1I,
MNES, Block No. 14, CGO Complex,
New Delhi—3. .

P.C. Maithani,

Senior Scientific Offlcer I,
MNES, Block No. 14, CGO Complex,
New Delhi-3.

M.1. Bamboria,

Senior Scientific Officer-1,
MNES, Block No. 14, CGO Complex,

New Delhi-3 ... Respondents.

Advocate Shri S. Mohd. Arif - for offircial respondents.
Advocate Shry P.P. Khurana - for private respondents.

653/94
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S.k. Singl,

S/0 Shri D.M Singh,
R/o 98/V, Pushap Vihar,
New Delhi

P.R. Srivastava,

S/o Shri L.P. Srivastava,
R/0 114/1V, Pushap Vihar,
New Delhi.

Shri Sohail Akhtar,

S/o Shri Abdu: Samad,

R/o0 2060, Delhi Administration Flats,
Gulabi Bagh,

New Delhi. Ca Applicants.

By Advocate Shr: D.R. Gupta along with Shri H L. Tane ja.

Versus

Union of India through

Secretars.

Ministry of Non®Conventional Energ3 Sources
(MNES), Block No. 14,

CGO Complex, N.Delhi-llO 003,

R.D. Sharma,

Senior SCIPntlflC Officer-1,
MNES, Block Mo. 14, CGO Pomplex,
New Delhi-3
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H.R. Khan,

Senior Scientific Officer-1,
MNES, Block No. 14, CGO Complex,
New Delhi-3.

4. Inder Kumar,
Senior Scientific Officer-1,

ity
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.- 3 Yoy . Bl

1 MNES, Block No. 14, CGO Complex,
i New Delhi-3
Wti‘ 5. P.C. Maithani,
o Senior Scientific Officer-I,
-3 MNES, Block No. 14, CGO Complex,
4 New Delhi-3
E« 6. N. Mehta,
e Senior Scientific Officer-1I,
Y MNES, Block No. 14, CGO Complex,
- By - New Delhi-3
ki 7. M.L. Bamboriya,
g & BN Senior Scientific Officer-1I, :
s " MNES, Block No. 14, CGO Complesx, )
1j; New Delhi-3.
. 8. B.R Mishra, ‘
% Senior Scientific Officer-1,
A MNIS, Block No. 14, CGO Complex, "
% New Delhi-3
' @ DR Das,
E Senior Scientific Officer-1,
b MNES, Block No. 14, (GO Complex,
! New Delhi-3
i
E 10 Dilip Nigam, i
i Senior Scientific Officer-1,
; MNES, Block Ho. 14, CGO Complex,
. 7 New Delhi-u ... Respondents.
‘; ‘\’?{
i » By Advocate Shri & Mohd. Arif - for official respondents.
1 By Advocate Shii F.F. Khurana - for private respondents.
i ‘
@k : ORDER
: eid -~
R :
9 Hon'bte Smt. Jalbshmji Swaminathan, Member(}).
? These three applications, namely, M.R. Nouni Vs.
3 Union of India & Ors. (OA 576/9Y), S.E. Jagwani Vs.
;% Union of India & Ors. (0A 577/94) and S K. Singh & Ors.
;; Vs. Union of India & Ors. (OA 653/94), have been heard
13
& : . :
yg together as they raise similar issues of facts and law and
i
iﬁ are disposed of by this common order. For the sake of
i .
. convenience, references to facts and orders have been given
'gé in M.R. Nouni’'s case (supra).
i '
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2. The applircant, who was working as
Scientific Officer, 4Grade-1 (for <hort "SSO-1') with
Respondent 1, was promoted in that grade w. e, 23.3.1?93
by order dated 7 5 1993, Prior to that date, lLe was
working as Scnior Scieintific Officer, Grade-11 (for short
"SSO- 11y in which post he was initially appointed by arder
dated 11 12,1987 a5 = direct reuru;t with effect from
1 12 1987 He  has subtmitted that some of the SSOs- 11
Joined Lo Departmentfuinistry on deputation though  the.
were  not holding  the rank or grade of SSO-11 on the
substant ive posts in the:r prarent departments. A seniority

tist of SSO~II was «ir~ulated by order dated 12 7.1991

The  applicant, Shri M R Nouni, was placed sl Serial No
1 't thiry seniority st oas on 1121990, A fip=l
Senior it Vist  wae 2!zso issued which, according 1o the

applirants, did not change theiy seniority positions ge opn
17 19491 This 1ist was notified ono 2603 1993 The

promotyon  of  SSO- 11+, the post o1 8SO- | 12 based o

wn

Flesibile Complemeulzng Scheme (FCSY. The applicant hLse
statrd  that the SS0s ¢ with five vears of regular seryvyee

wWere e lrcible o vonsideration for promotion Lo the  post

of 580 His griecvarcc jge that certain Junior persaps

B

SHENINGES

have bévn considered fo; premotion to the post
wheoo have  pnt put in five vears of regular service ag per
the they existing Rctruztmgut Rules of 1985 Subsequent | v,
Respondent I had amended e serviice conditions which was
published by Volificaticn dated 12.3.1992. The applicant

has contended that the amended Rules werpe not in existencs

at  the time whep the DPC met for considering the promotion

of /8hii A K. Tripathy, R.D. Sharma, Inder Kumar, Pp.c.
Maithani  and Bamhocor ja slong with two others He  has

submatted bt oty ameyded Rulﬁs‘cuuld not have.been  pmade

i
!
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‘applicable retrospectively and on 25.7.1991, he bein

senior and a direct recruit, will continue to be senior to
the {ive promoted officers who, he submits, are junior to
him. Shri D.R. Gupta, learnedfcgﬁnsel, has contended that
these junior officers could not have been considered for
prombtion as SSO-1. According to him, as per the relevant
rules and regulations for calculating the five vyears

qualifying service, the date of jeining the office is

significant.

3. Learned counsel for the applicants has contended
that the &aforesaid three Original Applications are not
barred by limitation as the Eéprese&tations submitted by
the appiicants were rejegfed-ohly in 1994. The 0.As have
been filed on 4.3.1994 and hence he contends that there 1s
no question of limitation in these cases. He has Eontended

that under the amended Rules of 1991 notified on 12.3.1992,

in the case of officers recruited by transfer on deputation .

and later absorbed, they can at best be treated as ad hoo

emplovees. He has alsc submitted that some of these
officers were on contract basis. He relies on the
Judgements of the Supreme Court in T.K. Ponnuswamy and

Ors. Ys. Govt. of T.N. & Ors. (1994 Supp (3) SCC 376),

. S.K. iSaha Vs. Prem Prakash Agarwal & Ors. (1994(1) ScCC

431) and Sushila Devi Vs. Karnataka Provinicial Sérvice
Commission (19983) SCC 242). The applicant has sought =a

direction to Respondent 1 to advance the date of his

promotion from the post of SSO-11 to SSO-1 from the date

his juniors have been promoted with all consequential
benefits and to maintain his inter se seniority in -the

seniority list of 12.7.199} even after promotion as SSO-1.




';,5.

4. Shri Mohd. Arif,  learned counsel for the
official respondents, has taken a preliminary objection
-thagv the O.A. is barred by-limitation and there is not
even a Miscellaneous Applicatisn for -¢ondonation of delay.
Be has submitted thaf the pri;ate réépondents ‘have “been
promoted on 27.12 1991 and the apptication having been
filed in March, 1984 is, {he;efore, clearly barred by

limitation.

5. Respondent 1 in their reply have submitted that
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~~the applicant 1is not entitled to any .relief, such as
r ¢ advancing his date of promotion with all consequential
benefits, including arrears of pay. They have submitted
¥ that seniority has no role to play in the matter of

promotion under the TCS as the Scheme is not related to the

ﬁi j availability of vacaucies in the higher grade. The persons
57 § are given in_situ promotions in the event of their being
; found fit by the Assessment Board.. They have submitted
B that under the FCS, promotions are based on residency

period prescribed for particular grade and are not based an

seniority. They have submitted that under the Recruitment

Rules "~ while computing Lhe length of qualifyvinz service in

the cdse of officers recruited on transfer con defutation

R R A ke vy i %,

and ld&dter absorbed in the same grade without 'being

L

reverted, the service rendered by them in the same grade,

while on transfer on deputation, immediately preceding

absorption in the Ministry, has also to be counted for the

purpose of review for promotion to the next higher grade.

This amendment was approved by the DOP&T. In the meantime,
before the amendment could be ndtified, some of the SSO0s-11

became eligible. for consideration for promotion to the

grade of SSO-1 w.e.f. 1.5.1991. They had proposed to

P include the asessment of those SSOs-11. who had become

8 g
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,éligible for consideration for promotion to the next higher

"-'grade in accordance with the propo8ed amendment in the

meeting of the Assessment Board which was held in July,
1991, for which they had taken necessar\ relaxation of the
'comprtent aqthornfg viz., the pepartment of Personnel &
Training. Consequently, the t;ve SSOs-1I, who have been
ximpleaded as Respondents 2 té 6, who §ere initially
appointed by transfer on deéutatiou basis in the grade of
SSO-11 and were latér on permanently.absorbed in the same

grade without being reverted, were also considered in the

i

,ﬁév meeting of the Assessment Board, as they had complefed the

z;? ~~ . Tequisite residency period in th¢ grade of SSO-11 by the
? - cut off date, in accordance with the proposed amendment to

é?i : " the Recruitment Rules,. They 'have submitted that the

|

\

\

\

R § applicant, Shri §S.K. Jagwani in OA 577/94, is a direct

recruit to the post of SSO-!I'and he had completed the
residency period of five yeérs in that grade only on

15 10 1992 and, therefore, was not eligible for being

considered for promotion to the next higher grade in the

S gt e tan g F e el
e s

mecting of the Assessment Board held in July, 1991 Theyv
have admitted that the amendment to the Recruitment Rules

was notified on 12 23,1992 However, as the five private

A I e S s
N

respondents. who are SSOs=<11, were considered for promotion

o

KY
IS

§ L . - b
after obtaining due relaxation of the competent aunthority

in accordance with {]he proposed amendment Rules, the

respondents have submitted that there was nothing illegal

about it and their proemotions are in order.

6. Shri Mohd. Arif, learned counéel, has also
réiterated that seniority is unrelatpd to the promotions
under the FCS and the 1cspondents have actcd in accordance

with the proposed amendment Recruitment. Rules and as such,

the promotions orders of Respondents 2 to & are legally in

¥
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’¥fprder. He has, therefore, submitted that there is no

question of advancing the datej‘ of promotion of the

applicants in these three 0.As with consequential benefits

- from the~date their juniors were promoted to the grade of

880-1. Learned counsel has submltted that the promot1on or
the private respondents under ;he FCS has been done in
accordance with the Rules notified on‘12.3.1992. He has
submitted that the amendment Rules itself have not been
challenged by the applicants éndg therefore, né—relief can
be given to them. He has contended that under the Rules,
the respondents have the power to felax, which power they
have exercised in the present cases. Under the Recruitment

Rules, the pericd of deputation is to be counted. He has,

therefore, subwitted that the?v_applicatious may be

dismissed.

7 %¥e have also heard Shri P.P. Khurana, learned
counsel  for the private respondents 2 to 6. He has
emphasised that in the case of FCS promctions, a SSO-11
becomes eligible aftary Tive years of residency in the lower
grade and if found fit by tlie Assessment Board, is promoted
to  the next higher grade, even without having any vacancy

in the higher grade He hias also emphasised that seniority
{
i

has no role to play. He has submitted & statement giving
the details of sceniority position of the respondents,
showing their date of promotion with Respondent 1 from
1986, whereas applicants S/Shri M.R. Neuni, S.K. Jagwani
and S.K.  Singh & Ors. have béen appointed as direct
recruit in 1987 and 1988. He has "submitted that while the
private respondent;’ in accordance with the Rules had the
requisite length of service of'rive years in the lower
grade, the applicants did not fulfil this qualification.

He has, therefure, praved that the-O.As may be dismissed.

.....

L U
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8. %e have carefully considered the pleadings

the submissions made by the flearned counsel for the
parties. Shri Mohd. Arif, 1ed¥ned counsel, has submitted

the relevant records for our perusal.

g. The issue in this:cgse is'withrregard to the
promotion orders passed by Respﬁndent { promoting private
respondeﬁts by the orders dated 27.12.1991 and 7.5.1993.
Against these orders, the applioént had made representation

.in 1993 which was re jected 6§5Respondent 1 on 4.11 1993,
As.the O.As have been filed in March, 1994, the preliminery

objection of limitation is, therefore, rejected.

10, On the merits of the case, we find the
contentions of the applicants are without any force. The
contention of the respondents that seniority is not

relevant while consideriné the.promotzon under FCS, is =as
per the relevant Ruleé i.e. Rule 3(3) of the Department of
Non-Conventiona! Energy Scources Group 'A' Gazetted Posts
(Non-Ministerial, Scientific and Technical) Rules, 1988
prévides that the system of flexible complementing and in
situ éromotion shall be followed in the matter 6f promotion
of De%artmental officers. Rule 9 of these Rules also
prevides power to relax which is vested to the Central
Government . The feeder grade for promotion to SSO-1 s
SS80-11 with five years regular approved service in the
grade. The private respondents, who have been given jn
81ty promotions in the grade of SSO-1 were eligible for
being considered for promotlion to that grade in July, 1991
1n ‘accordance with the provisidhs of the proposed amendment

to the Recruitment Rules which were notified later on
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12.3.1992. The respondents;have obtained the relaxation t

the Recruitment Rules on thé;bﬁsis of the provisions of the

proposed amendment which prd?jdeS‘as follows:

) While computing. the - length .of .. quaiifying
service, in the <case’ of officers recruited by
transfer on deputation and later absorbed in the
same grade without 'being reverted, the service
rendered by them in the same grade, while on
transfer on deputation, immediately preceding
abesorption in the Department shall also count for
the purposes of review and promotion to the next
higher grade . -

The private respondents,‘whd were initially appointed
in the grade of SSOs-11 and were later
. permanently absorbed without . being reverted; were,

therefore, entitled to Lﬂeludé their periods of deputation
and hed cvompleted the requiéiie period by the cut off date.
Henee, they were eligible for'con91deration for promotion

to the posts of SSO-] by the Agssessment Board.

1 The contention of the applicants in the

aforesaid three applications that they have been victimised

while the private respondents have been given the
promol iou, is unacceptable as they did nol fulfil the
conditions laid down in the Rules.— As the promotion posts
are lnot vacancy based, any SS0-11, who fulfils the

eligiLiliLy conditions of residency, is éntitled: to be
considered by the Assessment Board which is to meet twice
annually 1 e. on or after Ist January and Ist July every
vear. The Board is to consider the cases of all
Departmental Officers who havé completed or will complete
the requisite qualifying servgce~in Lthe respective grades
during the period of three‘ﬁqnths before or after the cut
off dates to assess their suitability for promotion to the -

post of higher grade. The appiicants in these 0, As cannot

have the grievance that as they are placed senior to some
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the private respondents,: they ought to

" juniors, when they do not even fulfil +the eligibility

.gﬂgonditions for placingitheiricases before the Asseasment

Board under the FCS. We havé also péfh§éd "the relevant

official records submitted by Respondent 1 and do not find

that they have acted contrary te the Recruitment Rules or

:the proposed amendment to‘the_Rules. The DOP&T had agreed

for 1the relaxation that the beriod'of~de§ntation without

"break may be taken as qualifyiﬁg service under the FCS of

the concerned SSOs—II, which meant that the private

" respondents fulfil the eligibility conditions for

assessment by the Board. 'Ihis is noet so with the
applicants in  these three casés; as they have joined as

SS0s-11 later.

12. The decision of the Supreme Court in S.K.

Saha's case (supra) relied upon by the applicant deals wmith

senior ity and count ing of service rendered by 'a person orn
offiviation bacis In the other case of T.K. Ponnuswamy
and Others (supra), their Loerdships of the Supreme Cour?
were zlsu dealing wilh Lhe rule of promotion which require?
siy }Pars experience which was taken to mean six years
exper%cnce as Deputy Collector under the Tamil Naduj Civil
Services Rules, These cases, therefore, deal with the
rules of promotion and counting of service, which rules are

different from the provisions under the FCS and are,

therefore, not relevant to the facts in the present cases

13 In the facts and circumstances of the case,
therefore, we do not find any irregularity and infirmity in
the action taken by Respondent 1 to warrant any

intciference  in the aforesaid three 0.As. In the resuit,




the applications (0.As 576/94, 577/94 and 653/94) fail and

are dismissed. No order as to costs.

14, Let a copy of this order be also kept in O.A.

. ... . S§77/94 and 0.A. 653/94.
|
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\
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(Smt. Lakshmi Swaminathan)
Member(J)
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