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Central Administrative Tribunal
Principal Bench

O.A. 575/94
with

O.A.577/94

and

O.A.653/94

New Delhi this the 26 th day of October, 1999

Hon'ble Smt. Lakshiai Swaminathan, Member(J).
Hon'ble Shri R.K. Ahooja, MemberCA).

Q-A. 576/94

M.R. Nouni,

S/o Shri TJ.D. Nouni,
R/o B-30, Sector 20.
Noida (UP.'> • Applicant.

By Advocate Shri D.R. Gupta along with Shri R.L. Taneja

Versus

1. Onion of India through
Secretary,
Ministry of Non-Conventional Energy Sources
(MNES), Bloct No. 14.
CGO Complex, N Delhi-110 003. _

2. A.K Tripatln.
Senior Scientific Officer-!.

MNES. Block No. 14. CGO Complex,
New Delhi-3

R D. Sharma,
Senior Scientific Officer-!,
MNES. Block No. 14. CGO Complex,
New Delhi-3

Inder Kumar,
Senior Scientific Officer-!,
MNES, Block No. 14. CGO Complex,
New Delhi-3.

i
i

P.C. Maithani,
Senior Scientific Officer-!,
MNES, Block No. 14. CGO Complex,
New Delhi-3

M.L. Bambor ia,
Senior Scientific Officer-!,
MNES. Block No 14. CGO Complex,
New Delhi-3. Respondent s.

By Advocate Shri S. Mohd. Arif - for official respondents.
By Advocate Shri P.P. Khurana - for private respondents.

O.A. 577/9-1

S.K. Jagwani.
S/o Shri D.B. Jagwani,
R/o M-107, Sakel,
New Delhi-110 017 Applicant.
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By Advocate Shri D.R. Gupta' along with Shri H.L. Taneja.

Versus

Union of India through
Secretary,
Ministry of Non-Conventional Energy Sources
(MNES), Block No. 14,
CGO Complex. N.Delhi-110 003.

RD. Sharma,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3.

Inder Kumar.
Senior Scientific Offioer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3.

P.C. Maithan1,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3,

M.L. Baroboria,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3 .,. Respondents

By Ad^•ocate Shri S. Mohd. Arif - for official respondents.
Bj Advocate Shi i P.P. Kliurana —foi' private respondents.

OA. 653/Q4

1. S.K. Singh,
S./o Shri D.M. Singli,
R/o 99/V, Pushap Vihar,
New Delhi

2. P R. Sr i•^"asla^•a ,
S/o Shri L.P. Srivastava,
R. '̂o 114/IV, Pushap Vihar,
New Delhi.

3. Shri Soliail Akhtar,
S/o Shri AbdUs Samad,
R/o 2060, Delhi Administration Flats,
Gulabi Bagh,
New Delhi. __ Applicants.

By Ad^ocate Shri D.R. Gupta along with Shri H.L. Taneja.

Versus

1

2.

Union of India through
Secretary.
Ministry of NonOConventional Energy Sources
(MNES), Block No. 14,
CGO Complex, N.Delhi-110 003.

R.D. Sharma,
Senior Scientific Officer-I.
MNES, Block No. 14, CGO Complex,
New Delhi-3
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H.R. Khan,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3

Inder Kumar,
Senior Scientific Officer-!,
MNES, Block No. 14, CGO Complex,
New Delhi-3

P. C. Mai thani,
Senior Scientific Officer-!,
MNES, Block No. 14, CGO Complex,
New Delhi-3

N. Mehta,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3

M.L. Bamboriya,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3.

B.R Mishra,
Senior Sc ieiit i f ic ' Off icer-l ,
MNES, Block No. 14, CGO Complex,
New Delhi-3

D.R Das,
Senior Scientific Officer-!,
MNES, Block No. 14, CGO Complex,
New Delhi-3

Di1ip Nigam,
Senior Scientific Officer-!,
MNES, EOock No. 14, CGO Complex,
New Delhi-.j Respondents.

By Ad^ocale Slir i S Mohd. Arif - for official respondents
Bi Adi ocale Slii i f-'.i-'. Kiiurana - for prix'ate resp'ondents,

; ORDER

Hoil'ble Smt . LaLshmi Swaminathan. MemberO.t).

These three applications, namely, M.R. Nouni Vs.

Union of India &Ors, (OA 576/9^), S.K. Jagwani Vs.

Union of India &Ors. (OA 577/94) and S.K. Singh & Ors.

Vs. Union of India & Ors. (OA 653/94). have been heard

together as they raise similar issues of facts and law and

are disposed of by this common order. For the sake of

convenience, references to facts and orders have been given

in M.R. Nouni's case (supra).



/
^ The applioant, who was working as Sem

Scientific Officer, Grade-1 (for -sliort 'SSO-I'^ wjth

Respondent 1, was promoted in that grade w.e.f 23.3.1993

bi ordei dated 7 f, ,993, p^ior to that date. J.e was

working as Senior Seientific Officer, Grade-11 tfor short

SSO- !1 ) in which post he w:as initially appointed by order

dat^d 11 12.1987 as a direct recruit with effect from

1 12 1907 Hr. submitted that some of t lu- SSOs- II

joined the Department .-'Min ist ry on deputation tliough the;.

^^01 c Dot holding the rank or grade of SSO- 1! on the

substanl I'. e posts in their parent departments. Aseniorit}-
ist ot SoO-I J was '•i r "u iat ed bi' order dated 12 7, 199J

The applicant, Shri MR Nouni, was placed at Serial No

- •" seniority list as on 1 12.1990. A f jaa!
senioiitv list was also issued which, aceording to tlic

appln-ants, did not change theii sen 101 My positions as on

^ ^ This list was notified on 20 3 1993 Tie
hi-7v,.d ion Of SSO- 11 to the post oi SSO- J is based on

OjmpJein...m nis Scheme .TCS), The appl.eant h,,,,
SSOe ,v,H, Oce eeaee of eeg,,!,,.

«cre o|,„iL,,,, fo, eoip oj,e..e, ,01, f,,,. prorooUo,, lo the post

eie-a,..-e i» that certain junior persone
ha. e h,;,.,, consider.wj fc, promotin,, to the port of SSOO ,

not pu, r,.,.o ,0,,.,

til', tlion eMsting Ilcciu itmei.t Rules of I'lsG, Subse.juent ly ,
Rcspon'Jcn. 1 had nraeu'led the sero.co conditions .Mob
PUtUshcd h:. Notification dated 12.3.1992. The applicant
lias contended that the amended Rules were not in e.cisteno,
at the time when the UPr met for eoiisiderins the promotion

S,ohii A.h. liipalhi, H.l). Sharma, Inder Kumar, p.f.
Mailhuni and Ramhooi ia along.viij, i,,o others He ha.s
^"l-,.led that ih, ameneoo Rules eon,d no, have-he,•,

M rriflij'-
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appiic.abie retrospectively and on 25.7.1991, he being r>/
1 /

senior and a direct recruit, will continue to be senior to^

the five promoted officers who. he submits, are junior to

him. Shri D.R. Gupta, learned, counsel, has contended that

these junior officers could not ha^e been considered for

promotion as SSO-I. According to him, as per the relevant

rules and regulations for calculating the five years

qualifying service, the date of joining the office is

signi f icant.

3. Learned counsel for the applicants has contended

that the aforesaid three Original Appil ications are not

barred by limitation as the representations submitted by

the applicants were rejected only in 1994. The O.As have

been filed on 4.3,1994 and hence he contends that there is

no question of limitation in these cases. He has contended

that under the amended Rules of 1991 notified on 12.3.1992,

in the case of officers recruited by transfer on deputation

and later absorbed, they can at best, be treated as ad hoc

employees. He has also submitted that some of these

officers were on contract basis. He relies on the

judgements of the Supreme Court iirl.K. Ponnuswamy and

Ors. Vs. Govt. of T.N. &Ors. (1991 Supp (3) SCC 376).

S.K. fSaha Vs. Prem Prakash Agarwal &Ors. (1994(1) SCC

431) and Sushi la Devi Vs. Karnataka Provinicial Service

Conmission (19983) SCC 242). The applicant has sought a

direction to Respondent 1 to advance the date of his

promotion from the post of SSO-11 to SSO-I from the date

his juniors have been promoted with all consequential

benefits and to maintain his inter se seniority in the

seniority list of 12.7.1991 even after promotion as SSO-I.
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4. Shri Mohd. Arif, learned counsel for the

official respondents, has taken a preliminary objection

that the O.A. is barred by limitation and there is not

even a Miscellaneous Application for-Oondonation of delay.

He has submitted that the private respondents have been

promoted oh 27,12.1991 and the application having been

filed in March, 1994 is, -therefore, clearly barred by

5. Respondent 1 in their reply have submitted that

-the applicant is not entitled to any relief, such as

^ advancing his date of promotion with all consequential

} I benefits, including arrears of pay. They ha-e submitted

that seniority has no role to pla^' in the matter of

promotion under the ICS as the Scheme is not related to the

availability of ^'aeancies in the higher grade. The persons

arc given i n s i t ij promotions in the event of their being

found fit by the Assessment Board. They ha^e submitted

that under the PCS. promotions are based on residenc>'

period prescribed for particular grade and art not based on

^ seniority. They have submitted that under the Recruitment

Rules u-hile com.puting the length of qualifying ser^•ice in

the case of officers recruited on transfer on deputation

and laiter absorbed in the same grade without 'being

reverted. the serx-ice rendered by them in the same grade,

while on transfer on deputation, immediately preceding

absorption in the Ministry, has also to be counted for the

purpose of review for promotion to the next higher grade.

This amendment was approved by the DOP&T. In the meantime,

before the amendment could be notified, some of the SSOs-II

became eligible- for consideration for promotion to the

grade of SSO-1 w.e.f. 1.5.1991. They had proposed to

include the ase-ssment of those SSOs-II. who had become
iy
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^ eJigible for consideration for promotion to the next higher
grade in accordance with the proposed amendment in the
meeting of the Assessment Board whi^h was held in July,
1991. for which they had taken ftecessary relaxation of the

competent authority vi2.. the Department of Personnel

Training, Consequently. the five SSOs-II. who have been
impleaded as Respondents 2 to 6. who were initially
appointed by transfer on deputation basis in the grade of

SSO-II and were later on permanently absorbed in the same

grade without being reverted, were also considered in the

meeting of the Assessment Board, as they had completed the

requisite residency period in the grade of SSO-Il by the

cut off dat-e, in accordance with the proposed amendment to

the Recruitment Rules. They have submitted that the

applicant, Shri S.K. Jagwani in OA.577/94, is a direct

recruit to the post of SSO-II and he had completedr the

residency period of five years in that grade only on

Iv 10 1992 and, therefore. was not eligible for being
considered for promotion to the next higher grade in the

meeting of the Assessment Board held in Jul}, 1991 They
ha^•c admitted that the am.endment to the Recruitment Rules

was notified on 12 .3,1992. However, as the five prJ^•ate

respondents, who are SSOs-II, were considered for promotion
aftci obtaining due relaxation of the competent authority
in accordance «rith the proposed amendment Rules, the

respondents have submitted that there was nothing illegal
about it and tlieir promotions are in order.

6- Shri Mohd. Arif, learned counsel, has also
reiterated that seniority is unrelated to the promotions
under the PCS and the respondents have acted in acicordance

with the proposed amendment Recruitment Rules and as such,
the promotions orders of Respondents 2 to f. are legally m
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Drder. He has. therefore, submitted that there is

question of advancing the date of promotion of the

applicants in these three O.As with conseque'ntial benefits

from the date their juniors were promoted to the grade of

SSO-1. Learned counsel has submitted that the promotion of

the private respondents under the PCS has been done in

accordance with the Rules notified on 12.3.1992. He has

submitted that the amendment Rules itself have not been

challenged by the applicants and. therefore, no" relief can

be given to them. He has contended that under the Rules,

the respondents have the power to relax, which power they

have exercised in the present cases, Under the Recruitment

Rules, the period of deputation is to be counted. He has,

therefore. submitted that the applications may be

dismissed.

no

"> We ha-e also heard Shri P.P. Ehurana, learned

counsel for the pri\-ate respondents 2 to 6. He has

emphasised tliat in the case of PCS promotions, a SSO-11

becomfa eJigibie altei- five years of residenc}' in the lower

giade and if lonnd lit by tlie Assessment Board, is promoted

to the next higher grade, even without having any vacancy
in the higher grade He lias also emphasised that seniority

Ihas no .role to play. He has submitted a statement giAing

details of senioritj position of the respondents,
showing their date of promotion with Respondent 1 from

1986. whereas applicants S/Shri M.R. Nouni. s.K. Jagwani
and S.K. Singh &Ors. have been appointed as direct

reciuit in 1987 and 1988. He has submitted that while the

private respondents^ in accordance with the Rules had the

requisite length of service of five years in the lower
grade. the applicants did not fulfil this qualification.

He has, therefore, prayed that the "o.As may be dismissed.
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8. We have carefully considered the pleadings and

lire submissions made by the learned counsel for the

parties. Shri Mohd. Arif, learned counsel, has submitted

the relevant records for our perusal.

9. The issue in this case is with regard to the

promotion orders passed by Respondent 1 promoting private

respondents by the orders dated 27.12.1991 and 7.5.1993.

Against these orders, the applicant had made representation

in 1993 which uas rejected by Respondent 1 on 4.11.1993.

As the O.As have been filed in March, 1994, the preliminary

objection of limitation is, therefore, rejected.

10. On the merits of the case, we find the

contentions of tlTe applicants are without any force. The

contention of the respondents that seniority is not

relevant while considering the promotion under FCS, is as

per the relevant Rules i.e. Rule 4(3.' of the Department of

Non-ConN'ent i ona! Energy Sources Group 'A' Gazetted Posts

(Non-Ministerial, Scientific and Technical) Rules, 1988

proN'ides that the system of flexible complementing and jn

9 i t u promotion shall be followed in the matter of promotion

of Departmental officers Rule 9 of these Rules also

provides power to relax which is vested to the Central

Go^•ernment. The feeder grade for promotion to SSO-I is

SSO-Il with five years regular approved service in the

grade. The private respondents, who have been given

promotions in the grade of SSO-1 were eligible for

being considered for promotion to that grade in July, 1991

in accordance with the provisiohs of the proposed amendment

to the Recruitment Rules which were notified later on
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12.3.1992. The respondents jhave obtained the relaxation

the Recruitment Rules on t.he_basis of the provisions of the

proposed amendment which provides as follows;

While computing the length of qualifying
service, in the case of officers recruited by
transfer on deputation and later absorbed in the
same grade without being reverted, the service
rendered by them in the same grade, while on
transfer on deputation, immediately preceding
absorption in the Department shall also count for
the purposes of re.yiew and promotion to the next
higher grade ,

The private respondents, who were initially appointed

in the grade of SSOs-II and were later

permanently absorbed without being reverted, were,

therefore, entitled to include their periods of deputation

and had completed the requisite period bj the, cut off date.

Hence, they were eligible for consideration for promotion

to the posts of SSO- J by the Assessment Board. ~

1! The contention of the applicants in the

afoi'esaid three appJications that they have been \ ictiraised

while tiie prii'atc respondents lia\'e been given the

promotion, is unaeceptable as they did not fulfil the

conditions laid down in the Rules. As tlie proroot ion posts

are not \'acancy based, any SSO-II, who fulfils the

eligibilit-y conditions of residency, is entitled . to be

considered by the Assessment Board which is to meet twice

annually i c. on or after 1st January and 1st July e^'ery

year. The Board is to consider the cases of all

Departmerita 1 Officers who have completed or will complete

the requisite qualifying service in the respective grades

during the period of three months before or after the cut

off dates to assess their suitability for promotion to the

post of liigher grade. The applicants in these 0. As cannot

have the griexance that as thex- are place-d senior to some
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of the pri\ate respondents,, they ought to get th

-Oonsequent ia 1 benefits of the promotions given to their

juniors, when they do not even fulfil the eligibility

_ conditions for placing their cases before the AsseasQent

Board under the PCS. We have also perused the relevant

official records submitted by Respondent 1 and do not find

that they have acted contrary to the Recruitment Rules or

the proposed amendment to the Rules. The DOP&T had agreed

foi the relaxation that the period of deputation without

break may be taken as qualifying service under the PCS of

the concerned SSOs-II^ which meant that the private

respondents fulfil the eligibility conditions for

assessment by the Board. This is not so with the

applicants i !i these- three cases, as they have joined as

SSOs-Il later.

12. The decision of the Supreme Court in S.K.

Saha 8 case (supra) relied upon by the applicant -deals with

seiiio'sty and counting of ser\ice rendered by a person on

official.on basis In the other case of T.K. Ponnuswamj-

and Others (supra), their Lordships of the Supreme Court

were also dealing with the rule of promotion which required

six vf^ars experience which was taken to mean six years
t

experience as Deputy Collector under the Tamil Nadu' Civi]

Services Rules, These cases, therefore, deal with the

rules of promotion and counting of ser\ice, which rules are

different from the provisions under the PCS and are.

therefore, not relevant to the facts in the present cases

the facts and circumstances of the case,

therefore, we do nut find any irregularity and infirmity in
the action taken by Respondent 1 to warrant any

ml., iference in the aforesaid three O.As, In the result,
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the applications (OAs 576/94, 577/94 and 653/94) Pail and
are dismissed. No order as to costs.

14. Let a copy of this order be also kept in O.A.
577/94 and O.A. 653/94.

(R.K. A

• SRD *

(Smt. Lakshmi Swaminathan)
Membe r(J.i
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