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4' Central Administrative Tribunal
Principal Bench

O.A. 576/94
with

0.A.577/94
and

0.A.653/94

New Delhi this the 26 th day of October. 1999

Hon'ble Smt. Lakshmi Swaminathan, Member(J).
HonVble Shri R, K. Ahooja, Member (A).

n A 576/94

M.R. Nouui,
S/o Shri U D Nouni,
R/o B-30, Sector 20, ,
Noida (UP) Appiicant.

By Advocate Slir i D.R. Gupta along with Shri H.L. lane ja

0 \' e r s u s

1 Union of India through
Secretary,

Ministry of Nou-Coiivent ioua 1 Energy Sources
(MNES) Block No. 14.
CGO Coraplex, N De1h i- 110 003.

2 A.K Tripathi,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3

3. R.D. Sharma,
Senior Scientific Officer-1.
MNES, Block No. 14, CGO Complex,
New E>elhi-3.

^ 4. Inder Kum.ar,
y Senior Scientific Officer-1,

MNES, Block No. 14, CGO Complex,
New DeIh i-3.

5. P.C Maithani,
Senior Scientific Officer-1,
MNES, Block No. 14, CGO Com.piex,
New DeIhi-3.

6. M.L Bam.boria,
Senior Scientific Officer-1,
MNES, Block No 14, CGO Complex,
New Delhi-3 Respondents

By Advocate Shri S. Mohd. Arif - for official respondents
By Advocate Shri P.P. Khurana - for private respondents.

O.A. 577/94

S.K. .Jagwani,
S/o Shri D.B Jagwani.
R/o M-107, Saket,
New Deihi-110 017 Applicant



r
ii

^Bv Advocate Shri D.R. Gupta' along with Shri H.L. Taneja,

1, Tjnion of India through
Secretary,
Ministry of Non-Conventional Energy Sources
(MNES)/ Block No. 14,
CGO Complex, N.Delhi-110 003,

2. R.D, Sharma,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3.

3 Inder Kumar,
Senior Scientific Officer-I,
MNES. Block No. 14, CGO Complex,
New DeIh i-3,

4 . PC. Mai thani,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,

(? New Delhi-3.

5. M,L. Bamboria,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3, •• Respondents,

Bv Advocate Shri S, Mohd. Arif - for official respondents
By Advocate Shri P,P, Khurana - for private respondents.

0.4. 653,/94

1 S.K. Singh,
S/o Shri D,M, Singh,
R/o 99/V, Pushap Vihar,
New DeIhi,

2 P.R. Srivastava,
S/o Shri L.P. Srivastava,

^ R/o 114/1V, Pushap Vihar,
New DeIh i,

3. Shri Sohai1 Akhtar,
S/o Shri Abdus Samad,

R/o 2060, Delhi Adm.inistrat ion Flats,
Gulabi Bagh,
New Delhi, Applicants.

By Advocate Shri D.R. Gupta along with Shri H.L. Taneja

Versus

1. Union of India through
Secretary,
Ministry of Non0Con\'ent iona 1 Energj" Sources
(MNES), Block No. 14,
CGO Complex, N.Delhi-110 003,

2. R.D. Sharma,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3.

!

Versus
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3 H R. Elhan,
^ Senior Scientific Officer-I,

MNES, Block No 14, CGO Complex,
New Delhi~3.

•! Inder Kumar,
Senior Scientific Officer- l.
MNES, Block No 14, CGO Complex,
New Delhi--3

5 P C. .Ma i than 1,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Com.plex,
.New Delhi-3

h N. Mehta,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3

7 M,L. Bamboriya,
Senior Scientific Officer-I,

9 MNES, Block No. 14, CGO Complex,
New Deltii~3.

H B R. Mishra,

Senior Scientific 0 f f i c e r- 1,
MNES, Block No. 14, CGO Complex,
New Delhi-3

n D,R. Das,
Senior Scientific Officer- I,
MNES, Block No. 14, CGO Complex,
New Delhi--3

10 Di1ip Nigaro,
Senior Scientific Officer-I,
MNES, Block No. 14, CGO Complex,
New Delhi-3 . Respondent s

B>, Ad\-ocate Shri S. Mohd. Arif - for official respondents
^ Bv .\dvocate Sliri P.P. Khurana - foi- private respondents.

ORDER

Hon'ble Sm.t. Lakshmi Swaminathan. Member(J).

These three applications, namely, M.R. Nouni \'s

Onion of India & Ors, (OA 576/9-?), S.K. Jagwani Vs

Hnion of India & Ors (OA 577/94) and S.K, Singh & Ors.

Vs. Union of India & Ors. (OA 653/94), have been heard

together as they raise similar issues of facts and law and

are disposed of by this common order. For the sake of

convenience, references to facts and oi'ders liave been gi\-'en

in M R. Nouni"s case (supra)
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2 The applicant, who was working as Senior

Scientific Officer, Grade-I (for short SSO-I ) with
Hespondent 1, was promoted in that grade w.e.f 23.3,1993
by order dated 7 .5 L993 Prior to that date, he was

norkmg as Senior Scientific Officer, Grade-II ^for short
'SSO- LI') in which post Lie was initially appointed by ordet

dated 11 12 1987 as a direct recruit with effect from

1 12 1907 Lie Lias submitted tliat some ot tLie SSOs-II

joined the Department/M inist ry on deputation though t}ie>

iverc not holding the rank or grade of SSO- I i on the

substantive posts in their parent departments. A seniorit}

list of SSO-L[ was circulated by order dated 12 7,1991

The applicant, Shri U.R. Nouni, was placed at Serial No

I in this seniority List as on 1,12.1990, A fina;

seniority list was also issued which, according to tln=

appLicants. did not cliange their seniority positions as on

1 7 1991 This I ist was notified on 26. 3, 1993. TLic

promotion of SSO-L1 to the post of SSO-1 is based on

flexible Complementing Scheme (PCS), The applicant has

slated that the SSOs- 1I witli five years of regular service

^ ,vere eligible for consideration for promotion to tlie post

of SSO-1 His griei'ancc is tliat certain junior pei sons

have been considered for prom.otion to the post of SSO-1,

•.vho have not put in five years of regular ser^'lce as pei

1tie tlren existing Recruitment Rules of 1985, Subsequently

Respondent 1 had amended the service conditions whicli was

published by Notification dated 12,3,1992, The applicant

lias contended that tlie amended Rules were not in existence

at the time when tlie DPC met for considering the promotion

of S/Sliri A.K. fripathi, R,D. Sharrna, Inder Kumar, R i

Mai than! and Bam.booria along with two others. He ha?

submitted that the amended Rules could not have been rnad^
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applicable retrospectively and on 25,7.1991, he being

senior and a direct recruit, will continue to be senior to

the five proinoted officers who, he submits, are junior to

liirn. Shri D.R. Gupta, Learned counsel, has contended that

tl.ese junior officers could not have been considered for
promotion as SSO- ! According to hirn. as per the relevant
rules and regulations for calculating the five years

upaalifying service, the date of joining the office it

s igni fleant.

3 Learned counsel for the applicants has contended

that the aforesaid three Original Applications are not

barred by limitation as the representations submitted by

the applicants vvere rejected only in 1994. The O.As ha^

been filed on 1 3 1994 and hence he contends that there is

no question of limitation in these cases. He has contended

that under tlie amended Rules of 1991 notified on 1^.3. 1992.

in the case of officers recruited by transfer on deputation

and later absorbed, they can at best be treated as ad hoc

em.ployees. He lias also submitted that some of these

officers were on contract basis, He relies on the

judgem.ents of tlie Surarem.e Court in T.K. Ponnuswamy and

Ors, Vs. Govt, of T.N. &Ors, 11994 Supp (3) SCC 376),

S.K. Saha Vs. Prem Prakash Agarwai & Ors. 11994(11 >C(

131) and Sushi la Devi Vs. Karnataka Provinicial Service

Commission 119983.) SCC 24 2 ). The applicant lias sought r

direction to Respondent 1 to adiance the date of his

promotion from tlie post of SSC)- 11 to SSO-1 i rom the dat

his juniors ha^'c been promoted wAth all consequential

benefits and to maintain li i s inter se senior it> in tin-

seniority list of 12.7.1991 exen after promotion as SSO I
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4. Shri Mohd. Arif, learned counsel for the
official respondents, has taken a preluninary objection
that the 0,A, is barred by limitation and there is not

a Miscellaneous Application for condonation of delay
has submitted that the prii'ate respondents ha^•e been

promoted on 27,12,1991 and the apn Heat ion having been
f^ied in March. 1994 is. therefore. clearly barred by
' ! rn 11 a t ion.

5. Respondent ! m their reply have submitted that
the applicant is not entitled to any relief, such as
advancing his date of promotion with all conser4uent ia1
benefits. including arrears of pay. They haxe submitted
that seniority has no role to play m the matter of
promotion under the PCS as the Scheme is not related to the
availability of vacancies in tlie higher grade. The persons

promotions in the event of their being
f"und fit by the Assessment Board. They have submitted
il^at under the PCS, promotions are based on residenev
period prescribed for particular grade and are not based on

seniority. They have submitted that under the Recruitment

Rules while computing the length of qualifying serMce in
tin case of officers recruited on transfer on deputation
and later absorbed in the same grade without being
reverted. the service rendered by them in tiie same grade,
-hiie on transfer on deputation, immediately preceding
absorption in the Ministry, has also to be counted for the
purpose of review for promotion to the next higher grade
llus amendment was approved by the DOF&T. In the meantime,
before the amendment could be notified, some of the SSOs-lJ
bcuirne eligible for consideration for promotion to the
ijrade of SSO-I w^.f. 1.5.1991. They had proposed to
^-fude the asessment of those SSOs-Il who had become
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Jilgible for consideration for promotion to the next higher
grade in accordance with the proposed amendment m the
meeting of the Assessment Board vyhich was held in July,

lor which they had taken necessary relaxation of the
-ompctent authoritj vi7_ the Department of Personnel &
framing. Consequently. the five SSOs-II. who have been
impleaded as Respondents 2 to 6, who were initiallv
appointed bj ti-ansfer on deputation basis in the grade of
bSO-1! and were later on permanently absorbed in the same
grade without being reverted, were also considered in the
meeting of the Assessment Board, as tliey had completed the

juibite iesidcne> peiiud in the grade of SSO-II by tlif^
off date, in accordance with the proposed amendment to

Hie Recruitment Rules. fhey have submitted that the

applicant, Shri S.K, Jagwani in OA 577/94, is a direct
'--oeiit to the post of SSO-II and he had completed the

residency period of five years in that grade only on
i 10 1992 and , tlier efore, was no t e1igib1e for be ing
considered for promotion to the next higher grade in the

nie' ting ul tlie Assessment Board field m luly, iggi, Th.e>-
lur-e admitted that the amendment to the Recruitment Rules

-as notified on 12 3 ]g92. However, as the five pru'ate

respondents, who are SSOs-^II, were considered for promotion

afH-i obtaining due relaxation of the competent authority

!! accordance with. the proposed amendment Rules, the

"'spondents ha^e submitted that there was nothing illegal

atiout it and their prom.otions are in ord^'-r

'' ^b-r 1 Mo.hd Aiif, learned counsel, has also
leiterated that seiuoritj' is unrelated to the promotions

"hi'-M the fCS and the respondents have acted m accordance

^•n-li the proposed amendment Recruitment Rules and as such.
Hi.. promotions ordory of Respondents 2 to 6 are legal Ly in
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order. He has, therefore, submitted that there is no

quest ion of advancing the date of pi'omot ion of the

^PPli-Oants in these three 0. As with consequential benefits

t rorn the date tiieir juniors were promoted to the grade of

SSO-]. Learned counsel has submitted that the promotion of

tiie private respondents under the PCS has been done in

accordance vvithi the Rules notified on 12.3.1992. He has

•nibrnitted tliat 1he amendment Rules itself ha\'e not beon

'•hallenged by the applicants and, therefore, no relief can

given to tliem. He has contended tliat under tiie Rules,

1hr- I'espondents h.ave the power to relax, vvhich power thev

hace exercised in Die present oases. Undei' tlie Recruitment

Rules, the period of deputation is to be counted. He has,

t'lei'efore, submitted that Die applications rnai' !.f

'1! smissed,

ii'e ha\f also heard Shri lb R. Phurana, learned

'. ounse I for tlie pri\ ate respiondenls 2 to 6 He has

f mphas Ised Dial in tlie case of PCS promotions, a SSO-II

lecom.es eligible after fivo \'ears of residencqN in the lower

grade and it tound fit by tlie Assessment Board, is promoted

to the next high.er grade, e^•en without iia'-Dng any \acanc.s

higher grade He lias also emphasised that senioi'it\

lias no rule to play He has submitted a statement gi\ing

D.r-' details of seniority position of the respondents,

sliowiiig their date of promotion witli Respondent 1 fro.m

I'.'BS, vvhercas applicants S./Shri M.R. Nouni, S.K. lagwani

and S.K. Singli & Ors. liave been apipoiuted as direct

' 1987 and 1988. He has submitted tliat while the

pii IN ate respondents^ in accordance witli the Rules had Dn-

rcviuisite lengDi of sei> ioo of five yeais in the lowci

grade, th.e applicants did not fulfil this qualification

He h.as, therefore, prayed that the O.As may be dismissed
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8. We have carefully considered the pleadings an\
the submissions made by the learned counsel for th^
paities. Shn Mohd. Arif. learned counsel, has submitted
the relevant records for our perusal,

9. The issue in this case is with regard to thf
ppornotion orders passed by Respondent 1 promoting private
respondents by the orders dated 27.12.1991 and 7.5.1993
Against these orders, the applicant had made representatio
Lii 1993 which was rejected by Respondent 1 on 4.1 1.1993,

AS the O.As have been filed in March. 1994, the preliminary
objection of limitation is. therefore, rejected.

in

10. On the merits of the case, we fmd the

contentions of the applicants are without any force. The

contention of the respondents that seniority is not-

r'̂ .lf\ant while considering tlie promotion under PCS, is as
per the relevant Rules i.e. Rule 4(3) of the Department of

Non-Conventional Energy Sources Group 'A' Gazetted Posts i
-.1 Ministei ial, Scientific and Technical) Rules. 1988 |

P!0^ldes that the system of flexible complementing and ui j
k±tu promotion shall be followed in the matter of promotion ;

rf Departmental officers. Rule 9 of these Rules also

provides power to relax which is vested to the Central i
I

Government. The feeder grade for promotion to SSO-I i« 1
ISSU 11 with five years regular approved seiviee in the I

g!-ade. The pri\ate respondents, who have been given jji i
sjJjj promotions in the grade of SSO-I were eligible for '
being considered for promotion to that grade in July, I99i |
ni accordance w.th the provisions of the proposed amendment |
tc the Recruitment Rules which were notified later on I
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12.3 1992, The respondents have obtained the relaxation
tlle fiecruU^en, Uules on the basis of the provisions o, the
proposed amendment which provides as follows:

While computing th^ ipupth t-f
serN-ice, in thf^ r-asp of rifff qualifytig

rendered hx Miprn jn i i,f -- the serv i:-c
transfer on ^dpputann,, ' ^ • ^vhilt.
absorpfinn i,, M.p ""il nnmed jate 1\ prectninig
j, --II 111 lite L>eparfrnpnf «iin i i -a i , athe purposes of rp^•ip,v f'^r
higher gi-ade " promotion to the ncvt

riic pri^•ate respondents, wh.o werp initiaiis
' -• Ilia J 1\ appo ! nt pp

gi ade iif sqOc! r f ii>S>Us-lJ and were latrr
periaaneiitl.i absorbed nithout being reverted, ,ier.

ent.tled to inoMde their periods of depute, in,
and had eo^pleted the requisite period b. tp,
Hence, tiiex n \ ^ , i \ r p- • - -giblc for consideration fur promoti,,,,

'l.b posts of SSO. I by the .Issessment Board

" -oaten, ion of the applicants i„ofoies.aid three appj iea t.ons that they have lieeii vicl,

i-espondeiits have t.,ee„

P.-o.totio,i, IS unaoeeplable as they d.d fptti, i,.,.
-oiPt.tioiis ,a.d ,lo.,n i„ pmes As the promotion posts

^ acancy based ain qqn it i asa, anj bSn-ii, who fulfils tin
-"Sibility eoiKUtions of residency, is entitled to p,
oonsidered by the Assessment Board «hieh is to meet tiMce

' ' "" f'tei 1st laiiuary and Isf Inly ever;
" • ironside. the cases of all

t'opertmenta, Of f,cers »ho ha ve eomp, eted ep,
"'O .-eilinsite unatifyi,, service in the respective grades
"Pi... the period of tl.rec months before or after the ct
"ff Pates to assess their s„Uab,J,ly for promotion to the
-tt Of higher grade The appiicanfs ni these 0 is cannot

the grievance that as they are placed senior to some
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^ of the prix'ate respondents, they ought to get the
consequential benefits of the promotions giv-'en to their

juniors, vyhen they do not even fulfil the eligibilit}

conditions for placing their cases before the Assessment

B'oard under the PCS. We ha\'e also perused the relexant

official records submitted by Respondent 1 and do not find

tliat they ha^•e acted contrary to tb.e Recruitment Rules or

the proposed amendment to the Rules. Tlie DOP&T had agrf^ed

for the relaxation that the period of deputation "'ithout

break may be taken as qualifying seio'ice undci' the PCS ,if

Uie concerned SSOs-Il^ vvhich meant that the private

! f spiondents t ul f i ! tlie e 1 ig ib i 1i ty cond i t ions f vr

• assessm.ent by the Board. This is not so witli t i.e

supplicants iu these three cases, as tliey ha\'e Joined as

SSOs-Tl later

12 The decision of the Supreme Court in S.K.

Saha s case (supra) i-elied upon bj tlie applicant deals h R

seniority and counting of service rendered b.N a person on

off iciation basis In tlie other case of T.K. Ponnuswaray

and Others (supra), tiieu' Lordships of tlie Supi'erne C'(,iurt
I

were also dealing with, tlie rule of promotion whic). requifd

b I.. Veat s cxpei ieiice whicli was ta.keu to mean six }f^iat s

experience as Deputy Collector under the Tamil Nadu Civi!

Seio'ices Rules riiesr- cases, tliej-efore, deal witii Ike

rules of promotion and counting of service, vvhich rules ai c

different fj-om the provisions undei- tlie PCS and ai.

therefo!-e, not relevant to tlie facts in tlie present eases

-Jic facts and circumstances of the ease,

therefore, we do not find anv i ri'egular i t.y and infirmity in

the action taken bv- Respondent 1 to warrant anv

!ai erfei-ence in the aforesaid tliree O.As. In the result
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5ipp]icalions (O.As 576-/94, 577/94 and 653/94) fail and

are dismissed. No order as to costs,

14. ],et a copy of this order be also kept in 0 A.

577/94 and O.A

I

(R. K

^JlsnrCTe r (A)

'SRD'

653/94

(Smt. Laksh.mi Swaminathan)
Membe r(J)


