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CENTRAL ACMINISTRATIVE TRIBUNAL, PRINCII
NEW DELHI

0.ho Noo 574/94 |

New Delhi, dated the 31st Augusty 4965

HON 'BLE MR, J.P. SHARMA, METBER (3)

HON 'BLE MR+ SeR. ADIGE, MEMBER (R)

9’11‘1 KoCo Tyagiﬂ

s/o shri rem Chand Tyagi,

R/o 38A/3, siri Rem Rad Ay
(olony,

_civil Linesy m1hi-110044°' 0000 APPLICANT -

(By Advocdte: shri 8.5, Maines)

VERSUS

1¢ Union of Indi2 through the
Genherél Manager, Nor thern Railwdy,
garoda House, Neuw Delhi,

2¢ The Divisionel Railuay Manager,
Mo rthern Relludy,
state Mtry Road,
New mlhio

3, The Senior pivisional fl ectrical
fngineer (TRD),
Northern Reilway,
D.R.M,.'s Officey state Ehtry Ro3dy

New mlhi ° 'YX RESPON QEN.?S .

(By Advocete: ohri 8 .K,Aggaruadl)
JUDGMENT

BY HONBLE MR, SsRe ADIGE, MEMBER (n)

In this application shri K.Co Tyagi,
ex-floctricel priver, Northern iluay, New Dolhi -
hag impugned the order dated 23.7.93 (Ann. A1)

rano ving him from service,

2, The applicent's cdse is that he s
appointed 28s @ Loco Cle2ner on 5,4,58, @nd ag "@ho?
time of his 3ppointment, his d@te of bieth was
recordsd in his service records 2s 20.7.37 on tho
basis of the documen ts produced by him. He st2tes
that all thae official r acor ds bofe the vory |
s3me date of birth namely 20,7 .37 and as he
belongad to the s2fety c2 tagory hao wis subject tcx

periodicel medicel examination every three yours

Yo




upto the age of 45 and annudlly threaFtar. In ail
these modicdl memos, which wers issued for modicdl
axamination of the applicant, the d2te of birth
w2s T goor ded 3s 20,7.37 (AnnJA.2). He stites

that in Dec. 1989 the Regponden ts once again
dirécted him to file an affidavit reg@rding hio
se=rvice particulars, which he duly subnittad,

in which his date of birth was shoun 38 20,737 -
(Ann. Rs3). He stetes that uhile ho s working
asg Electrical priver Gr.A the Respondents

sorved @ Memo charge sheet for minor penal ty
da=tad 8.12.92 alleging that he had furnichod @
wrong infomatien in respect of his dete of bir &he
He deniod the charges, upon which 2 depdrtnen tal
inquity w@s instituteds! The 2pplicent atAtes |
that he appeared before the E.0. 2nd submi tted

a represen tation to make awilable cortlin addin:
tional decunents as maintained in tho Edu. Bolrd
at pllahabad, @s well @s tho original rocrds
containing his d@te of birth as main tainod in tho
Gram Panchayat as well as in the various schools
whero the pplicant had his sducation, but theso
documen ts were not supplied, 8d cer t3in da?c’nc‘é :
wvithesses wvhose productien hs had prayod for ua‘i‘o.
al so mit called for, becduse the Enquiry 0fficex waa‘
biased against him, The 2pplicént statos that 'éahé
E.0 . made 8vailable phot copies of throo ral oven t
documen ts, but o thaer relevdnt documents voto éa{:
produced, a.m:l the request .ﬂ:r production of dof";i;ﬂcg
wlith esses wads 8lso not 8cceded to, indicﬁting: ﬁ‘!jﬂ‘t
the £.0, wds in gress haste b onclude tho
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the c8se, with reference o procencel vod and :
foregono conclusionss The spplicent st2tes that
his request for change of EO, w3s 3lsd roﬂoctodg,
and his repested requests for production of the
addl, relsvent documents 2s well 8s tho dofenco
ui thesses was ignored. lhen tho 8pplicént mado
a uritten request to the E£:0, concemnod to fix
tho 1nqui£y onA1§7.93, this roquest w8s turned
down, While these disciplinary procsodings yore
in progress the Reamndmte_issued a lottae o .
12.5.93 seeking to retire him en 31,7.93 (ann.A23)
upon uhich the spplicant filed 0.8, 1421 OF 1993 on
42,793, and the Tribunsl grented him intorin
reliof against the retirament of the epplican ¢, and
after the countar affidavit and the rojoinder uéza
filed the 0.A, wds Pixad for final hoering, T™a
applicant ﬂlléges that since tho Regpondents oo
to know that the cadss of his d@te of bizth

(0.4, 1421/93) uas to be decidsd on 2857,93, SﬂﬁDi  .
onpirdcy uds hatched with the E0. ® cubnit his
findings expeditiously, but before the final
digosdl of that 0,A, Teredftsr tho cnquh‘y"
officer rushed through the procesdings, without
caring to ’give reasonable opportunity to ths o
applicent, The applicant further 8ssorts that o
£,0, conducted the proceedings on ddy=to=-ddy ba"gig,a
wvhich handiéﬁpped hin, because tho now defenco »—
helper uho was eng3ged by him did not have w?‘?fi%
cient time to study the c8se, and the %p&ﬂcﬁn‘i‘:“a
request for time was rejecteds Ho statos thet tho
E.0, recorded his statement on 7.7493, prior &
vhich the EO. f\;jectad' the applicant’s protaste
thet he had not besn supplied with additiontl dncu=

reasonable
ments, and hed not been given/opportunity o -
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defend himself, closing the inquiry withéut ex&minin3
the defence witnesses., He further states that

the EJJ. directed the applicant to submit his

defence brief within thres days, and uwhen E?e

defence helper submitted @ request to the EC. to

give atleast three more days time to prep@re the
defence statement, even that request was rejorctod

and extension of time of only one day was allowed,

It is further stated that although the Inquiry Qffi-ar
ga& given tiﬁe to the applicant to file theo da?enc§
brief upto 13.7,93 the E,0. did not even wait uptm'
that time aﬁd éubmitted his report to the diaciplimfty.
@uthority on 13,7,93 itself, and the disciplinary
authority, also écting in gross haste,issued the

show cause notice to the @pplicant on 13.7,93 itsels
without 2pplication of mind, It is asserted that

the malafide action of the Ehguiry Officer 2s well

8s the disciplinary authoritgzgurther proved_b§

the fact that the the Reilway Board's standing
instructions allowing atleast 15 d2ys time to tho
charged officer to make a representation in regard &
the inquiry report was alsc rejecteds It is furthsr
stated~that on receipt of the 2fores2id show causs
notice the 3pplicant submittsad a>representatinn to the
E.0. to give atleast tuo weeks time to submit his
representation against the proposed punishment, but
the same was rejected, and tﬁe impugned order

da ted 23.7.93 wds passed removing the applicart from
service, to pre-empt the Tribunal s decision in

0.R, 1421/93, The 2pplicent stetes that he Filed an
immediate appeal against fhe impugned order, 2nd in
the meantime the judgment dated 12,8,93 was daliversd

in 0.8, 1421/93, by which the order dated 12.5.53
T VA




wa@s quashed and set-aside and the ondents
were directed to 2llouw the gpplicant to retirs
him on the basis of da-te of birth decléared by
the 3pplicant at the time of his appointnent

i.e, 20,7,37,

3. The @pplicant states that after ths said
judgment was delivered, he represented t» the
eppellate @uthority to quash the impugned ordsr
of removal from service, He states tha: he
#ﬁi;;yeq for'a personal hearing, and he explainad.
the cadse to the ADR (II), who @ppeared s3tisfied
that the injustice has been done to the

¥, 3pplicant, but in spite of that the applicant“sv;
appedl was rejected by the appellate authority .
vide order dated 11.2.94 (Ann, A,39), compelling
him to file this 0.A,

4. The ReSpOﬁdentS in their reply havs conteat:e‘:!‘:
the 0,A, They denied that the applicantts date

of birth was recorded as 20,7.37 in the 3eTVice
records, They state that since the originel

s service records were not available, the élpplica§5§?ﬂ.
Cdse wds taken up in the PN Meeting)"uhoro'it wlg -
decided to reconstruct his service records, fer
‘which he was asked to furnish collateral evide’néei
supported by verfied copies of His high school
certi Ficates, The applicant declared hic dote

of birth as 20,7.37 supported by the high school
Certificates issued by the Intemediate Educ:@f:idnal
Council, Allahabad, As the date of bjirth
shown in:- the earlier seniority list, whzn the
@pplicant was~ working as Shunter was 20,7.35'
and @s the high school certi Ficate produced by

. »

£ s
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‘ and
applicant showed his date of birth 2s 20,7.37that

too containie:d_'; over uriting;‘, 8 doubt 2ross about :tfhe
pplicant's actual date of birth and the matter ELE N
taken up with the Educational Council, Allahabad,
(Lhat the Intemediate Educational Council actually
clearty % :
reported has, however, not been/\stated in the reply);".lz
The Respondents further stated that the opplicant |
did not Fumnish any other material to show that his
date of birth was 20.7+37 and could not producs eny
certi‘f‘icate to establish that the charqes uwere f‘alraeﬁ.:‘
They state that his original service records
contains his dats of birth entry as 20,7.35 as ig
evident from the senigrity list of Shunters but
subsequently he gave his date of birth as 20.7,3?,:‘
and in support of the same he gaves his high school»
certificate in original which was found foraged and
contained overuriting. They stats that the epplicéntis
claim i.e, his date of birth 20,7.37 uds given only
in 1988 and onuards, uhen he cané to know his original
se-rvice records were not available. They ctats that .
the onus w3s upon him to prove his date of birth as -
20,7,37,uhich he failed to discharge. The cortificita
supplied by him in support of his contention, l
contained erdsures and over-writings and he failed %u
produce - . éﬁxb;hef:;‘r‘f’-. certi f‘icate«. or even a8 duplicate
certificate,from the UpP Board, Allahabad, flerely |
asking the Inquiry Dfficer to call the Secratarpy of
the Board alonguwith his official records did not |

absolve the applicant of his obligation to prove

his case, The Respondents have denied that there was

A
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any malafide intention on the partf the E,i].-‘
in refusing the Tequest of the 3pplicant for
production of additional documents, @s the s&’ne
according to them wnot relevant for the
purposes of the inquiry., They state thet the
entire purpose of the 3pplicant in calling f‘c:r‘
thess documents was to delay the inquiry
proceedings 8s he filed the 0,A, in the Tribunal,
They state that adnittedly the dafence helporz

has taken copies of all the relied upon documinis,
and other documents sucl':;\slleave record, medical I'
memo, etc, were not relevant, They further straterl.__
that the applicant's originadl appointnent leltar
wads in his original custody'uhich was never
produced intentionally, They state that hs

wds given full opportunity to defend his case but |
failed to produce the high school certificats A
06181‘7{;1; one vhich was already in the %Spondéﬂts;:"
custody which cont2ined er2sures and over-uritinges,
and sercept for claiming that his name ues urangi\j,
written in the certificate he did not deny tra
contents of the w;%mm certificateg eithaer, Tho
Respondents have denisd that he was given oniy
three days time to prepare his defence statemert.
They state that he was given time upto %3.7,2“;3 end
on not receiving the 3pplicant's defence statencnt,
the Ihquiry 0fficer submitted his report on |
13.7,93, They state that his applicztion is'f‘it

to be disnissed. |

A
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53 we have heard Shri B.S.A2ince for the .
applicant end shri B.K;ﬁggarual for the responden o)
Yo have 3lso perused the material on record &nd |

considered the matter carefullyd

6o Aduittedly by Memo. dated 8412,92
(Annexura-A4) the spplicant uwds charge shooted on
the ground that while functioning 2s Brgino Driven

" he was 2sked to submit 8 declaration in rogpoct of

A

his particulars and he submitted a wrong _
infomation in respect of his dote of bleth, Thg "
spplicant mentioned his d8te of birth o bo .
20‘397@37 while in the seniority 1ist the stno wlg .
men tioned as 20§7535, The spplicant submittod O - _
photocopy of his educational qualification COT’.’{;E?;J‘F
cote Nod 14235 issuad by the Secrstary, Bodrd of |
High Schoel 8&nd Intemmidete Educdtion U,P:
shouing his dste of birth to be 20§7J37, but o’
said cortificate was alleged to be monipuldted, éﬁé! o
the applicant had by comaitting this @i sconductyand 4
[herby alempbry & mouteod M Rarty @ dminubatm 4
contrvaned Rule 3(1)(iii) Reilwsy Servico Conduc®
Rulesi The list of documents by thich the
chérgos were to be sustained, were listod 8s _

i) Dsclaration submitted by tho Oppu%:cﬁﬁ;

i1 ) photocopy of Educational qualificetion
Certificatas NoJd1123S;

iii) Secretary, Integmadis to Education .
puncil, Allehabad?s lotten dotod

2737.92,
and the uwitness by vhom the ch@rge wls p op0 ced:
to be sustained wag
1) shei Trilochan singh, OPI/NOLSs
“The relevent departmen tdl proceedings record’
N



E iy i it 3 B e T e

-9 =
produced for our 1ns§ection by the re dento shous
that the charge shest u3s ser ved upon the epplicent,
and one Shri Hari Rem Singh, Retired CTI was fpemi'ttﬂnl
ts be his defence counsald The gpplicent gsought for.
and wdg gran ted paﬁission to take extracts of the
relied upon documents vide letter dt. 24,193, In
Feb, 93, shri B,S. Ahuja, STFO, New Delhi u3s appoimo@ |
'as ghquiry Officer.s ON 15,3:.93 he requestad that
somebody olse be 8ppointad 83 E.0, owing to prosaursc
of work but the same was rejected. Thero is @ lo%t%ﬁ
rrom the DRM Office dt., 24,5.93 2ddressod to the E.l.o ;j
to complete the enquiry latest by 28.,5,93 to onable |
sufficient time to raview as the epplicant has
rotite on 31,74935 0On 20.5.93, in reply o 0 £.0.%
lotter dated 14,5.93, photo capy of (1) tho decleration j
submi tted by the 3pplicant; (11) certificeto Mo, 11235
of the High Schoel issued by the Board of High School g
and Intermediate Educdtien, U.,Pio and (1ii) tho lotﬁgk _
datad 27.7.92 1ssued by the Sscratiry, IEC, Allahabdd
U.Po. uere made available to the ET. Tho EQ, di'réci:a';ﬂ' "
tho @pplicsnt to be present in the anquiry on 2555,?93,',.
and the @pplicant @ppedred on that ddto,, HOwoVvOoD |
Y, ho filed @ copy of the letter of the dofonco holpeti
stating theat hs wi-g busy upto 10,:6.93 and prayod ﬂ;ﬁxﬁ
enquiry to be fixed only thrergdftor, 0n 2605,93 | |
itsal ¢ the epplicant was infomed that if his do?oncn ,
helper w@s 2 busy man, the 3pplicant should nom inate -
seme o ther helper bacause this w3s not @n unavoidable
greund for pestponing the enquiry. o applicen t wds
infomed that the next date fixed wls 28,5,1993
and if he feiled to gppear on that date, tho
case wuld procead expartay 0On 28,5,1993, tho
gpplicant appedred and refarred ® his oe3rlior lotiom

/A
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He wds informed vide lotter d2ted 28,5.93 thet

tho next dats fixed wuld be 3,6,93 and tho
enquiry would proceed on @ continuous bagis
,theroafter,and if he f2iled to 2ppelr uith the
defencae helper, the case would proceod experto.
Thereupon, the 8pplicént in his letter © Smioéxj'
D.,E.?E wro te that degpl te his requast that tho
enquiry be postpened to aftsr 10,693 ouing to his
defenco helper baing busy, the E.0. had fixod en
e8rlier date f.8. 3,6,93 from which it appedrs
that the E.0. wes biased and prayed for the change’
of the mquiry 0fficer, This prayer uw2s rejectm} ,
by the D,R.M Office's latter deted 1,693, On .
3,6,93, the applicent 2ppeared for the cnquiry but
complained of vomiﬁting end didrrhoe? and the
enquiry wds, therefore, postponeds Ho s gim"_ '
the next date 8s 10.6.93 and me2@nwhilo vis dii?‘eé':té'd
to submit a8 Railway Medicel QfPPicer’s certificato
of ﬁ‘eatnmt/sicknesé personally or by scme
messanger postti vely by 4,6.93 but from tho E‘,’O;“‘a
lotter dated 8.6,93, it appeers that the 2pplichint
failed to broduce any sudh certificate that ho - |
was sick, Tha Enquiry Officer concluded that tho
applicent was trying to dela@y the proceedings and |
vas infomed that he should gppear on 10, 6,93 “ |
pesitively aleﬁg with his defence helper, failing
which the enquiity would proceed exp8rta. There isf

A howev:r

j@ certific@te dated B.B,1993 from the Modical
Officer, Northern Railway stating that tho appli’ijcaﬁt
was unfit to perform his duties from 3.6.93, ‘
There is 3no ther letter dated 11,6,93 fom tho sama

Medical Officer steting that tha epplicent had giwven

A
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a wrong statement that thore w2s N6 dep8rimental .
enquiry pending ag2inst him. Housver, sho now |
doclered hin fit for duty wide that lotter datad
11,6,93.Fhe applicent was informed thet naxt date
Pixed wds 16.6,93 but there is an endorsochent .
stating that the defence helper's son refused ﬁn

accept 1t, and stated that defence holper had gons *h:x

attend a8 marriage. On 17.6,93, tho E.0, 3sked tha

wri tten st2tement that there w2s no dc-:partnsﬂtill:
enquiry pending 8g2inst him, 8 photostat copy of‘j_
the sems mﬁy be sent, to which tho Femo was rcplfﬁaﬂc,
that on the reverss side of the unfitnass/fitness "
certific@te, the applicant had signed undar tho |
se8l that there was no enquiry pending against hin.
In the me2n time it 3ppe2rs that the 2pplicant hfias.:
placed on the sick list and had not reported for

!

+ . :
duties til1)7.6,93; Tho naxt datec Pixod was 25,86,63, !

7o On 22,6.93, the E,0, infomed the 8pplicent

that the enquiry uwould commence on 25,6,93 end uauld «

continue on @ day to daey basgis till its completign"
and asked the 3pplicant to present himsel? on thig
da te, -

dated 256,93 (Annexure A.7) it appears that boforo

commencenen t, ha sought for

i) the relevant records of tho Allahabag
Bo8rd to ascer tain vhether tho person
men tioned in the Socrotadry, I£C%s lotte
ag shei Krishan thander with dato of -
birth as 20,7,93 was the saemo person 2s
the :pplicant Jrose name wds Kishep mana'?
Tyagi;

ii) the Gram panchayat bir th records

A

8.  Ffrom the applicant’s defenco helparts lottes
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1i1) the primary School £do.
9. At the bottem of that lotter is @ stdis-

ment 'ﬁa\at the E.O. sppedrad ta be very keen to

decide the cess as edrly 3s possiblo and the |
intention of the aduinistration thereforo Sppodrod -
mala fide, becausa there ware many othor cuch |
tnquiries vhich were pending for over 3-5 yoaras

Tho statement went on to state that tho &pplicanﬁ'._ |
found he may not.get justics, 8nd prayod for gEant - |
of all Pacilities in the interest of Justico. |
On the sdms ddy by @nother letter (Ann. A.8)

tho epplicant sought production 8s dofenco eibﬁ6500§
of soma dedling clerks, éna shri Ran Lol wvho is
said to have inepocted the satenent.of tha
Spplicen tis Dé-ta of Birth, as wall aoc tho SOC?G«'@W?Q ;‘
Boerd of High School & Intemmediete Educotion, @;‘ﬁ’;_;
or his otagf along with the relevent rocordse I
reply the ED. in his letter dated 25J6s93 (Anno 04 |
enclosad phe tocopies of the three reliod upon N
do ctmen ts, rejected the 2llegation contiined in

the defenca helper's letter dated 25,6/93 and
Purther stated that the spplicant’s e3rllor requé.e-sﬂ:; .
for changs in E.0, had beon rejected by to v
competent Suthority vide his letter d2ted 106,93
The Bﬁplic&\t wads infomed that the E.0, proposed
to proceed with the inquiry end wds requasted &
participate with his defenco helper. In rcply"-{dw‘
defenco helpar by his latter dated 25,6,393 | |
(AnnJAS9) stated that he wes willdng to cooperdis, |

but he was not being 8llowad to examino tho addls
p ,
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ME‘lg
docunen ts, and the)uwds net competent o decide

on the allegations which could bo docided only .
by (uncledr) and they .(tho defenco helper and tho
applicent) thaerefere had no faith in e EOs
vhosg attitude wds not judicious and paip
They therefere sdid tha£ they vould not be _
attending the E‘."U—.."s court as they did not @x@er;i:
v get justice. A letter in similar vein ©3 a
algo written by the epplicént himself to tho
E.0. on 2606493 (Annd R.10), but me2nuhilo on
25,6093 1tself the E.0, in his letter to tho
defence helper (Ann. A.12) stated that 1%?&11&19
4 Senght .
necessary the addi tienal documents %‘J
wuld be preduced, shouwn or verified during fho
hie M ground 4
inquiry andhsho,uld not be tdken @as a o=
delay the semeJ! Again by letter dated 265693
(Annexure-h‘l!:), the @pplicent wds inforned that
his representation for change of Biquiry Of’f‘iceﬁ."
had been rejected by the competent authoriit’*j}
and the ﬁaquiry 0fPicer ' wa@s now going pm’ca@d
with the inquiry.-Regarding, the additional
do cumen ts, | the Es0, invited attention to his |

letter of 25,6.93 and 3gain requestad the

applicant to participate in the enquiry with

his defence helper. Agein by his letter dotod

28 .6493 (Ann.A.'14) the 3pplicant sought foz | '
production of the addl,' documents, @nd by hia |
lotter of even date addressed to the Sro DoE.E.
alee complained to him about the E.0.'s c@ndﬁc@.
in not making available the 8ddl. documents - |
before the st2rt of the inquiry. In that lettoer
he stated that the £.0, 3ppetred Wmt(&ma»[’

upon removing the spplicant from service ﬂndi‘ _

sought for change in the E/0, In reply by
Y
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lotter dated 29,6493 (Anne Ro17) applicent

w@s informed that his request for chénge in EsD.
had been rejected by the compe tent authority end :
his denénd for addles documents w38 2leo ruled outy -
The applicént wag further infomed that he vds

uvelcome to produce 2ny sort of documen ts OF |
mﬁnaasee in his defbnqe,and wag advised even now
to perticipete in the inquiry, failing vhich the
E.0, wuld proceed ex-pertes In response, tho

epplicant's defence helper by his letter dated

29,6493 (Anny R.18) stoad that the ruling out of |

the demand for addl, docitmen ts wads contréry &o
rules and wi thout them the inquiry could not
procesd, He s8id that he would submit the list -

of witnesses to be produced for the inquiry cm'

1,793 8s ho was busy in @ court cése on 30.6.93¢
He requested that the inquiry be fixaed on 10779‘555 .
This uas rejected by the E.0, in his letter
dated 29.6,93 (2330 p.ms) uvho stéted thet |
proceeding could not be deldyed any mere end mﬁ;s_;:
was the l13st ch8nce being given to the 8ppli- L
cant 2nd 1f he wented to perticipate in e
inqutry,‘{ he should participate right nowu,

In repl} the 8pplicant in his lo tter alap !
dated 29.6,93 (Annd A.16) stdted that he could '
not submit his propsr defence without tho

addl ¢ documents and referred to the E.O.'s
eérlier offer to make aveilable the addl,
documen ts, witheut which justice would bo denicd
to hims It was thersfore requested that tho
proceedings‘ dmuld not be started, and 1¢ ghould. |

not be taken as an effert to delay tho inquiry,
" .
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qqa- . .00 177.93 tha inquiry sppsdred to have finally

got underway. The 8pplicent appeared end stated
thet he was 8ttending under protest (Ann. AJ20) -
an& on the seme d8y asked for certain addi tional
documents (Ann. ARJ21)s By another letber of | »
aven date (Anng AJ22) he &again sought for various
documen ts including original copy of his netri- :
cul ation certificete thich he s3id he had

_ submitted 8t the time of his 8ppointment; his

"

'8t card; his le2ve 8ccount i_ngeﬂmer’ with
various other recordsd He again sought for the
sunmoning of various persons 8s defence wi tnessoss
On 2,793 P.u, 1 i Trilochen Singh wls |
examinad who étated that he had been given

letter dated 23,6,52 to get the D.0.8 verifiod
thich w@s shoun @s 20,7,37 in the orioginel r
Hich school Certificate, 1954 be@ring Sorisal

Nos 11235 i.ssued in fawur of Kichen Chand T\/a@ﬂ.
%o Remchandre Tyagi,by Board of High School

end Intermediete Education, Allahebad, U.P. &nd
ﬁ'ley‘rdv;rified the D.,0.8 28 20.7.35 instedd of
2047 .35 (this obviously appe2r to be 3 mieprim‘@.
for 2007,37) (i th regards to 5/shri Kriehan thend
yagli s/o shri Remchandra Tysgl vide their
latter 27.7.92, In his cross=ex@mination, he
stated ﬂ'\ﬂt i.t wag 8 fact {h@t the 2pplicent had

his
submi tt ed uron; inf’ormation claiming/ g2%e of Bﬁxm

A
fb e 20,7.37 instead of 20,7,35 and that vhila o

had claimed his D,0.B., to be 20,7837, the Edus

Board, Allahabad had wverified his DJC.B, to be

20.7¢35,8n 5.7.93 the 2pplicent's prayer for chengo
An
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in his defence helper was 8lloued, end he wds o
exéminead and- cross=examined on 7.7.93, in t»"hi(;h
he steted that he had submitted the matx‘icuo;
lation certificets in original to the 2dninis=
tration 2t the time of seeking employment 8s
proof of his age and qualifications, end | »
denied 'ha‘viﬁng tempered with the same, On 8,7.53.
¢hri Remki shan srd Clerk produced tha applicah.ﬁ"’s '
matric certificate in original together with ‘_ o
seniority list cated 8,11,83 and the
declaration submitted by’ the 2pplicant dated .
11.11491 tgether with the Secretdry, I.E.Cls
lotter dated 27:7:92 Alwm on that ddte,
shri Rem Singh, He2d Clerk produced the declés |
ration given by the 3pplicant for rocelving
pass/PM for the year 1993 vherein tho

applicant appears to have men tioned his 2ge 2g
57 ye2rs,which uas overuri tten on 54 y@ars;aqﬁe
D.0.8 men tioned as 20,7.35 as per P=5 and
on the other side is mentioned as 20,7,'37 &ﬁcﬁl‘is?‘ '
signed by the epplicant, Both Femkish@n as wall
asg Ram singh were exemined end crosd=oxdninads’
By order dated 8.7.93 the E/0. ruled outzcdéaébd. M
m%;ﬂag exam ina tion of other documen ts 2nd - ‘
of defence ui thesses,@and directed the Zpplicant
t submit his defence statement uithin threo |
days ises by 12,7.93,; The gpplicant thillo
receiving one copy signed the same undsr profest
with the remarks that by not calling the '
rema@ining defence wi thessgs, re2sonablo Opbﬂi‘:‘ﬁﬁﬂiﬁv
helpar
had been denied to him. Meenvhila tho dofenco/ in
his latter dated 12,7.93 stated that tho gpplizant
had fallen ill, vide Nor thern Rly. Modical certi-

, timo
Picate dated 10,7793, and seught threa dys mora/

A
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by his order dt. 12.7.83 2llowod extension of timg by -

to file and submit the defence stat

one day only 1.6, upte 13.7.93, On that date ﬂ.{:sc,si'?‘.
the E.0., submitted his inquiry report holding tho
applicent guil ty of the charge. In his roport tho Eb‘)}e
a-ftor no ting that the epplicént had not submittod
his defence statemsnt, and recoun ting tho various
applicant®s
incidenks of nen-csoperatien on:thg/part in tho saoef:h
oonduct of the inquiry, noted thet on 8.7.93 tho .
defcnce
epplicent had been directed to submit hig/stotcaont
vithin thred days but @ praysr vwée mada to oxicnd fh& ‘
sdid period by three deys. Keeping in uview of tho |
oxtremo urgency, te fina8ligs the inquiry, tho raqm@ét
wis not faund feasible and only one d@y's axtmsioa

I/VA /‘—A
wes allowed. TWre discussing the ecvidenco that hag-

iston,
that in tha @bsence of the @pplicant's serv:lcogz s

reliance had t6 beé,placed on tho senlority list,
circulated vide letter de2ted 8,11,83, in uhich é’hd |
epplicentle date of birth was men tioned @o July, 1935, .
The origina‘;.?:::zifieau of 1954 wvhich udo submit’i:od |
by the @pplicant in 1992 d'mued the namo of tho
gpplicant 8s shri Kishan chand Tyagi S/e Shri Rom .
thand Tyagi, uwherets the letter of tho Socrotdrey,’
Education Basrd, Allshabad deted 277,92 shouod tio
epplicent?s name @8 Krishan chand /o shri Ra Chénd
Tyagi,‘;\u{):o slight difference in gelling could bo

8 clericel error on the part of the Education Bsawnd, |
Rllahabad, thile verifying the correctnoss of tho 1
certificets the particulars such &8s roll No., Sto Na{a ;
father’s name and the division/grade woro similer, .
In the Educatien Board®’s letter deted 27.7.92,

it had been cl e2rly stdted that the 2pplicent’s

dato of birth was 20,7,35 and not 20,7,37 as daimétﬂ; |

by the gpplicant, further, from the photo copy of:

A
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the original matpig, certificats i¢ ppbarod that tho

$21d original matric, certificats containod
over=writings and had been tBmpered wi th, Haueug;’x?g
the £.0. pointed out that as per the declaration |
given by the 3plicent for issye of pass/p10 in
e3rly 1993 the applicant hag men tioned hig gato of J
birth both as 20,7,1935 38 well 2s 20,7.1937, as ﬁioh i!
3plicant had pnot prgduced any doocumen tary or oraj-
evidence to rebut s8tisfactorily, the information
supplied by the Education Board, allahabeg, he
allegations $tood pro ved 8gainst him,

11, R copy 6? the inquiry Teport was sgopved
upon the 'appl:lcant vide letter datgq 137,93 ang

he was asked to submit representation if any aiﬂ‘:in"
7 dayls, but as he fajl gy to makg any rapresentatmniq'
uithin that period, the diSCIplinary authgrity
a8greeing with the £.0,.%s Teport by his ordep a2 ted
23,7,1993 P2ssed the impugned punishment of panoyal -
from seru ce, The applicant theret:pon.fil@d

an appeal on 23.8.1993 which uas rejected by thg
appellatg autho ri ty by me8ng of a  e3king or dop
dated 11,2,19% (mnnexure A.39),

12, It must bae mentionag here that in the

medn time, by order ddted 12,.5,1993 the rogondentg
h8d sought tp retire the applicant Yolofs 31,7,19973
Upon his reaching the 39e of superannuation basod on |
his date of bipth ag 20.7,1935, The 8pplicant Pileq
0., Mo, 1421/93 against that order which

wds heapd ang disposgd of by judgnent dated

12,8, 1993 (Annexwr e Re33)s In that Judgment it

Wag ﬁoted that the point for consideration

A
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in thatyp,a, W38 whaethar the Tespondents cpuly
unilaterally al ter the d3te of birth wi thout
issuing a ghoy Cluse notice the @plicent, ag W3g
®ne in that case, The ganch helq thas the
Tespondants could not do so, and qudshed tho crﬁaz::
ddted 12,5,53 ang diracted the fogpondents to 8lloy
the Spplicant to retire on the besls of the daty
°F birth declered by him at the ging op his @ppodns.
RNt lees 20,7037, This judgnent does ben tion .
the departmenta) Proceeding, which it discuss&skaa
being pending but not the impugned order datad
23,7.93 which formg the subjoct matter of the

present 0,A,

8. The first ground taken 4, that the chargy
shoet becomasg 1llegal after thye Tribunal ¢y udpent
dated 12,8.93 in g .4, 1421/93:  this groung has ng+ -
merit becayse Wile in the B'Eo the chérge chpgt

dated of birth wyag 20,7.37 when it wag actuyally
2007.35, and thug commi tting misconduct unuwor thy

of a raioluay servant, thg poinf. for consideration jpn
the b.A. @s articulated by the Bench itsolf in {4 -
Judgmen t wag thether thg Togponden tg oould
unilaterally aj tar ¢4 %plicant's dats of bips,
without 9iving him ap opportunity to shou cdusg,

L
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154 The next ground tdken io tho 2llegation of
bias on the part of the E.0, Roferencs hasg bcecfn»f
made to the refussl to supply the addi tional
documen ts end produce the 2dditionel uitzx)esoes,- and
.the refusdl to extend time even by ono d2y on | |
29.6,93, and by three ddys for Piling tho dofenca
sta tamont on 12,7.93 and grénting only ons &2y :
instead for ths sdme, It has beon anph2siscd that:
fhe applicant had been approhending bi2s right | |
prom the start of the enquiry, and had boen praying '
for cheénge of the é.o..-,, but the s@me wes summarily
rojocted end aven the 2dditional vitneesos/ dcuments
gerlier promised were subsequen tly not alloucd &
be called for. Reliesnca in this connection had
been placed on the Hon'‘ble Supreme urt’s dccism:rzt
in Indreni Bai Vs. WOI ATC 1994 (27) page 755 ahd
sLI 1994 (2) sc 125, The applicant has hovevor
failed to substantiate the allegation of biap om
the pert of the EG., No re@son havo beon ol wan. 8g
to why the E.0. should have been bissad muardai-

tho 8pplicant, There isnot even 2 uhigper of any
past enmity or inimical behaviour of tho E.0. ©DUIrd
the applicant, The E.0, w@s no doubt enxious & -
conclude the inquiry 2s scon 2as possiblo and i.rzf-a‘a’ny
case wbll before 31.7.93 to enable tho appliciﬁ tha
cdse to béﬁir;;iéued siéf;é‘f'ef'ﬁé 8up efénﬁ:uétoaz. 2;62093
i ‘required, but this by ibsel f does not ostabIisn
e A [Rot bibs if Aliged Kas nef indy 4
bias, It isnou well -sattled)to be spacifically =
pleaded and 'supﬁortad by cogent reasona, but ﬁwé
person 8gainst whom bias is alleged has to bo impl=
cadded as 8 part'y to enable him to reply to tho |

charges. In the present case this has not boepl

done by the applicant, and this ground therofore
aleo feails,_ //\
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16, The next ground taken is that the

45 a dénial
of exténsion of time, which vitiated the entire
proceed.’mgsj Reliarce in this connection is placed on
ATJ 1994 (II)204 Janab Ali Vs, UOCL. As mentioned earlier
there is no doubt that the E,O wanted to complete the |
enquiry as quickly as possible, but that was becauss the
applicantt's date of birth was taken as 20.7.35 and he
would have retired on 31.7.93. The E,0, wanted to o
camplete the D,E, well before that so that the case
could be reviewed if necessary and orders passed before
that date. On the other hand it is clear from a recital -
of the above facts that the applicant was trying to
prolong the D, E as much as possible because he had
obtained a stay order not to retire him on the baSis of
respondents' letter dated 12.5.93 in G.A, 1421/93 . In
fact his undated letter sddressed to the Sr, D.E,E, &t
Hnnexwye * “
f%.2 tothe respondents reply requestisy
for'the D,E, to ?& kept pending till the disposal of . |
his Q.A. 1421/93'(Supports this view, As the present OLE, !
was not under challenge in O, A, 1421/93 the r°5ponden?‘s
were not legally bound to keep it pending and as no
stay orders were passed in the present 0,A, the
respondents went ahe ad with it, and cannot be faultea
if they sought to conclude the D,E, before 31,7.93
by denying the applicant opportunity to prolong it
unJuStlfiably. Further more the applicant has not |
established how he was pre judiced by th: extension of -
time not being granted, Unless prejudice is establ*shed
the ruling in Janeb Ali's case would not help the
applicant, This groupd therefore also fails,
17, The next ground taken is that relevant documents
name ly the Panchayat recoard and the Brimary School
rec ords were not supplied,! As correctly pointed out
nese documents vere nat in.

by the appe llate authority, t

they were not I‘ell..-d

the custody of the respondents,

upon by the respondents ard even otherwise the re;ev'”’amr{?

A
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.alleged eitheg,to defeat its contents.
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of these additional documents was not shown, the fac@

of the matriculation certificate in which overwriting *s -E
alleged, the panchayat record and the primary school rec©$d$é 
lose much of their value/ In any case if the applicant E
re lied upon that panchayat record or the primary school
record., It was for him to have produced them or to disnrﬂve
the charge by producing either the record of the Allshabzd
Board itself or getting a fresh certificate from them, Or
, duplicate certificate from them, but he did none of t&ese‘i
things. Hence the rulings relled upon Shri Mainee 1ncludxﬂg
AIR 1961 SC 1623 State of M.,P., Vs, Chintamani; 1967 SIAR (S }
759 Trilok Nath Vs, UCL and AIR 1986 SC 2118 K.N.Firat v¢¢;f

Uuol do not help the applicant and hence this ground also
fails,

18. The next ground taken is that the additional witmes* s
were not examined, It is clear that the applicant was

informed that he could summon whomsoever he desired as a.
defence witness, but h» did not avail of that offer, No
doubt, he prayed for the summoning of various persons as
xdd1witnesses, but if he wanted them to testify on his ©
behalf it was open for him to summon them as his de fence ;
witnessess The reSpondents d1d not rely upon their testlmowy
to prove the prosecution case, and in any event the relevﬂrcy
of their evidence was never indicated , In this connecticn;

it was the contents of the matric certificate which was
alleged to contain overwititings and no oral evidence cou

have been given to defeat its contents unless there was 7a,'

latent ambiguity in it/ Its contents could have been dnfﬁdtpd
o 4
which the

q:
only by a fresh certificate or a duplicate copyAnm

app licant §ailed to produce .No fraud,undue influence, miSé"
" or fiduciary relationship has_béeh'

Hence this ground -

also fails. A\
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19, The next ground tAken 1s that tho onusg |
was on the presecution o prove the charge which
they failed to discherge., From @ bére porusgdl of
the photo copy of the matric. certificste Nm‘i‘!.’l(ﬁa
on record it is cle2r that there have bacn o var="
writing:made in the d@te of birth of Kidhén chan»i
Tyagi sfo shri Fem Chender Ty2gl changing 20,7 35
to 20,7337, 7The Secretary, Middle School Boar%ﬁo
Allehebsd's letter dated 27.7.92 statos c@tsgori..w ‘
cally with respect to certificdte M. 11235 that ﬁm
date of birth of Krishan thand Tyasl sfo shri am |
cthander Tyagi is 20,7.35 and not 20,7.37 2nd Frcm
the photo copy of the cortificete it appedrs that
the original ceritificate ues tempered with by
making overuritings; There is @ strong presump {;'iun.
of correctnass in all officiel acts done, 2nd ﬁ'scrc
ig therefere 8 strong presumption of correctnoss i
tho contents of letter deted 27.7.92. In tho‘faco;- |
of this the onus chifted on the applicent to chou
that he had not tampered with the originsl ma:fhrf;c;;wl:
certificete, which he could have dischargoed by |
getting @ certificate Prom tha Rllahabed goerd,

or @ duplicate of the original matric. cor tiﬁc#é:m‘
He did neither and thus failed to discharge thafomgs

which had shifted upon him, This @rgument tharafors
alsp fails, “

fg’os{ In thies connsction shri Maince has urgod
that the question of filing the duplicato ecopy ¢bos
not arise bscduse the Tribun@l cannot go into

the truth or correctness of the chérge, ond 1

has the pouwer of judici2l review only. Rali2nco :
in this connection has been placed on ths c2sp
Transport mmmissionsr, Madras Vs. A, fﬁmakrisﬁna"
Murthy SC SLJ 1995 (1) 147. The applicentis case |
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is that there is no evidence to bringtHoms tho
cherge against him that he tempered with thao
métric, certific®te in original and danged his .
date of birth from 20,7.935 to 20,7,37, and thorafare
the findings of the E.0, 8re perverse, In tho facy

of tho meteriels ag2inst him, he could h?voo ”
disdvarged his onus, by producing relawnt natorial

in rebuttal which he did not do so and hence tho |
findings of the éfo., cennot be s2id to be besed on

no evidence. Hence the ruling citsd above 2l

does not help him,

21, Before concluding one other point may boe
rafarred o, shri mainee ha8s a8rgued that under Rule .@;’
RRilway servents '(mA) Rules, after méking available
2 copy of the EoO.‘..“a report 8tleast 15 ddysg time

ghould have been given to the 8pplicent to make his
wri tten repregmtauon/wmission to tho oisciplina_ny:’ |
'Authority, which wes not done. In the present casg, |
the E.0.'s report dated 13,7.93 was issuod on o
14.7.93 calling upon the pplicent to Pile reply 4¢ ‘
@y uwithin 7 d8ys and the Dlsciplinery Authority not
receiving 8ny reply passed orders on 23,7,93 f.e ‘
after 9 d@ys. It cennot be s31d that meroly bec&u:,;_c}i
the entiro period of 15 d®ys w2s not allgued to &1&;}83“

before the Disciplinarpy Authority passod orderg. on
23,

7,93 an Infimity o0 glaring hag bgen nmni tt

od
in the .

,Départmen tal Biguipy which-vi tia to #e on tiko,

2 1°'«!

a
Te net persuadaed to 8cecept the wiew that #
10
con du
ct of theg dep8r m en ta] Preceedings againast
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the applicant w8rrants our interference 2t this
stage, more particularly uhen we note that 6 ven
if accept the applicant?’s oun version that his
0.0.8 is 20.7.37 he would have retired on 317,95,
o note however thet conssquent to @ccep ting the?f
" pnquiry Officer 's findings the disciplinary
authority has removaed the 2pplicent from se:uice'
and this order has been upheld by the appe‘blma‘j
au thority, The consequsnces of this ordsr will he
to deny the 2pplicant whatever pensionary banef’i%é-;;.- g
ho might otheruise have earned conssquent t© his
retirement, Adnittedly the applicant joinad sawic'szi
in 1958 and did put in over 35 ye2rs servico a8t .
the end of uh.ich, in these extramely hard days, |
he will e3arn not even @ny pensionary benefits,

‘Ye note that but for the Despartmentdl fquiry tha
spplicant wuld have retired on supsrannuation

consequant to the respondents letter datad 12, 5 93

and earned his pensionary bengfits. Keeping th@,.:.e
Facts in view, if the applicant were to make @
frash rq:‘resentation to the resgponden ts ueg éig;;d«it
open to them to mns:lder whether @ punishment 16308«?‘
than the extreme one of removal from service would
meet the ends of justice,and at the samg timg n‘o"\;
deny the applicant all his retirencnt benarits J

at the endof a c8Taer spdnning well ovar 35

Yy ear g,

23, 4o dipose of the 0.A, accordingly,

No owosts.

A fgs LAV
‘

s.R. /A
(mmberD%A)E) | (g P SHI(?\R;‘]A)
A enbér (2
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