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D»A.No»573 /94. .

New Delhi; April 25,1995.

HaN'BUi MR. J.iP.SHAHvlA , MEMBER U)

H'CN'BIE' MR . S.R..ALICE , MEMBER (A)

Shri Manik Chand,

s/o Shri Har Parshad,
Head QTaftman, :; -

Divisional Railway Managsr Office,

Northern" Railway,
Moradabad

2. Sh, J.M. fiwari^ Both Head Draftman Enunoorin'j 5.; '
(5 o . , r-u ^ DRM Office, Moradabad,
- 3. Shri Ram Chander '

By Advocate Shri B.S.Mainee,
¥5rsus

Union of India through

1. The ceneral Manager,
Northern Railway,
Baroda House,
New Delhi.^

2, The Divisional Railway Manager,
Northern Railway,
Moradabad Hoopoofafits,!,.

Shri H.K.Gangwani,AdV'X ate for official respondents.

Shri S.D.Bhandari, Advocate for intervenors.

O R D E R (ORAL)

Bv Hon'ble Mr.J.P.Sharma. Member (J)

The applicant of SO category .vas pramotsd

from the post of Draftsman in the grade 01 k, i2':R3«20?f

to the post of Senior Draftsman in the graile of

D. 1400-2300 on 5.4.89. The next higher post to /nich

the applicant was eligible is that of Head Jraftsr?;aR

in the grade of Rs.i600-='266a , which is a non-seDctiOn

post.

2 , The grievance of the applicant is thot

one Head Draftsman Shri R.K.SaxCna of gen- cai

V

had vacated the vacancy on 31,3.92 when
. .. .. .•,-v .
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as Chief Draftsman in the scale of It Is,
^ also his grievance that the respondents have not • ;

given promotion to him as C.hisf Dxaftsman against
the upgraded post which was to take effect irom

3^53 irrespective of his SG category candi. |

He made several representations to the concarnod : ^
authorities and thereaftar he was promoted as Head „

Draftsman w.e.f.i 11.10.93 instead of 31.8.92.

Feeling aggrieved, he filed this O.A. praying for grant
of the reliefs stated in paragraphs 8.1, 3,2 c;nd

8.3 of the application which are as f'ollowo'.-r

«a 1 That this Hon'ble Tribunal may be :
*• pleased to quash the impugned orcers ,

directina the respondent Mo.i noc , , ;
to approve the proposal of the icspoo' en,. >
N0.-2 for dereservation of the pp^t
Chief Dxaftsman but to direct trie, , .
Respondent No.2 to promote the appiicunr;. •
as a Chief Draftsman ageinst an .upgraded post in accordance with .ho ^
roster point,. ;

« 2 Thflt this Hon'ble Tribunal may
* be LrthJr pleased to direct the ' ^

Respondent NO.2 .against the vacancy •
which had arisen on 31,8.92 on •
promotion of Shri R.K.Saxena ;

V o 3 That any other or further orders as
this Hon^ble Tribunal may deem fit
and proper und'er the circumstance^,
of the case may also be pasoea
favour of the applicant.'

I 3. Anotice was given to the respondents and the
official respondent contested the applicatian
challenging the jurisdiction of the PrlncipaJ. Sennn
to entertain this application because the territoriai
jurisdiction of the principal Bench does not excend
to the place where the applicant at the time of ffiukin
application was posted. Ui merit, the orfrcral
respondent has taken the stand that in the cicrs oi-

Head Draftsman, there were six posts and applying

1
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15/^ reservation, the share of 3C less taan

one and as suoh no post fell vacant in the :

of SC candidate, to follow the 40 Points Pij: t-r ^

as laid down by various Circulars of the Railway •
Board. It is further contended that the vacancy ^

which arose on 31.8.92, was to go to third aoneral
Category candidate whose.name was on select list on |
4,5,92. Shri Manik Chand was promoted to gr.o.de
Rs.a600-2660 in his turn as per seniority on

11,10.93 against the vacancy reserved for SC category,
candidates in terms of P.S,No.l0647 subsequently.

The respondents have also denied various other
averments m^e by the applicant but maintain-d

that the roster was not applicable as per interim
orders of CAT dated 6,6.90 passed in O.A.No..ii68/9G. ;
The respondents have also considered the anticipciteQ ^ ,
vacancies occurring on 31.8.92 -/,/hile prepar^tng the
select list for promotion to the grade Rs.i6C;0-266a/- . j
against two vacancies occurred on 4.5.92 and in |
this select list no vacancy was to be reserved for., ,̂ i
3C c andidates,

4, Shri G.U.Bhandari also apf^ared fox certoiB
intervenors who filed reply to the original applidhtioa

and has also placed before us the judgment de livor^d ...
by the Principal Bench of CAT in D.A.No,
on 10.7.91 pointing out certain reservation^^ anc
application of 40 Points Roster.

5. Tne applicant has also filed the rejoinder
reiterating the facts averi^in the O.A. and reicrriny

to the affidavit filed by the intervenors. In c-e
I . 1c n-i\/en t^r fur^nex'

rejoinder, the applicant na a J

o.
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details of the vacancies stating Wax the r-^pon^cnt
had admitted that the ty^ea posts of Chief Oraftsrnan
in the grade of Rs.'2000^3200/- had been upgra-iad.

6. IVe have heard Shri B.S.Mainse again today.
The case was already heard on iO.lO.94 but since .
the learned counsel for the respondents had filed
certain documentss o the case was released frcra
delivering judgment which was at that time resan^ecl
after hearing the rival contentions and, the re fore,
it was again heard today,'

7. The main contention of the applicant's counsel
is as to whether the reservation Point i has to he . •
complied with by the respondents in letter and 3pirit ^ ;

T n V ip'^y of ... .

and/the Hon'ble Supreme Court's decision in o.iC. |

Sabharwal &others Vs. State of Rjnjab 8, others |
reported in S.C.3ervices baw Judoments iES3(l)
23q there can be rn® tw® opinions that

atleast in Group 'C' posts, the constitutional mandateofj
15;^ reservation in the case of 3C category hus to ;
be followed and that the vacancy has,however,
to be filled up on the basis of roster point .Aich
has been prescribed in consultation with noc.al
Ministr/.O.S or above should be taken as 1 and
should be reserved for SC category. In June, 19®.
the Railway Board also issued clarification of earlier
Circular that if by calculation of 15!^ vacancies,
there is fraction of 0.5 or above, that should
be taken as 1 and less than 0.5 be ignored and thus
0.5 or above has to be treated as 1. This Cirou-sr
is 91-S(SCT)II/3/154 dated 19.6.92. Ihe reservation .
is for giving'adequate representation to a -particular;
reserved category vacancy in order that tna vacancy

may be rotated between various categories. A rs
L • -
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has been laid down in the 40 point Roster thnt if

any reserved category candidate is not available^

that reserved point may be carried forward to

subsequent three years. In this case also, the

applicant is .aggrieved, :by the departmental

communication with the DHfvl, Northern Railway, • • ;

Moradabad • memorandum dated 28.9.93 addressed to ' '
General Manager (P), Northern Railway for deiasarvation ,

of one SC and one ST vacancy in the selecuicn af

Chief Draftsman (Rs.2000-3200/-). Here it may be recalled

that the applicant in the relief clause is c.-.aiming

that he should be given dereservation point of the

vacancy which has fallen on the roster j.'̂ ,;i;ot5j'

According to the applicant, the vacancy occurod

On promotion of Shri R.K.Saxena on 31.8.92 t-f or.-

post of Chief Draftsman in the scale of "3,20aO-32v.O/>»',,.

no relief has been claimed by the applicant

in the application in respect of this point :f

dereservation because this is in the grace oi

R5.2'030-3200/- and the applicant claims a SC category

Vac anc y in the gidd e of Ps. l600-=-2660/- w. e. f. Rl»o, 52,
We ~ confine this judgment only to the p w.i- on..i.

the applicant who had already been given pr~;notio.. ,

to the grade of Rs. 16CXD--2560/- by the order Odted

11.10.93, can be given that benefit of a va:. ancy , •

which is said to have fallen vacant on 31.8.92'»

3 The respondents' counsel filed 40 oint Roe to,:^

a copy of -which has been taken on record, .-cucn n •-

to Show-that since 7.9.90 the starting point of :.ri .

roster, it was only on 11.10.93 that the v,ac3acy of-

Head Draftsman was filled in by a 30 cand.r-J-=.
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.erusal this will shh.v aha.peru=a-^ , , , cr- ..- -r n-^S
oo I I'ni Is "thS -'C' p -. TC- .t SI.. NO.22, wnxi-applicant i ^ -'o

, . o 14 17 ,22 ana a^ -
are atSl.Nos. 1, , »

•i.Vh-ilitv of SG candxt.,-,itei.
-irne either non-availabi- Y ^
^ ' hAtso°ver, the Vdcanci-S
of any other reasons whatso.v,r ^

.ar Boint remained unfilled by bC .oh - -of roster pornt statement is not30d v^re carried forward. This sta. ^
cent's counsel, ini ,

cispu.ea oy r-esps .t o:
point Koster in respa.t

t fi ahbntthis^ltreie.ant as we.
^hlef Draftsman ouo ^ ^ ^

. ^ 1.-..^ +Vhp aoolican'C po-

A

jhief QratT-saieo ^ i,,,

a • Oonly whether the applrc.n. i.-•considerxng , ,0.93. The learned
n+1 ^n ear 11®^ to lt» •qiven promotion a

. c mrr^" emphasised t-i.t'counsel for the appli - .-onn 'tehd ^ -respondents have taken a wrong - -
" . ,-v,= clain of the

i„ their counter ignorrng -for consideration taaing .••. •
oppcxcan.

i-uorp yjera posts -nhen ch-re ap.ent In t
,. • for SC candidates. 1. . -reservation tor , u. ..

ct hp said to be accordrng .. --
. issued by the dailway

relevant instructions _ ^
ornfic 1="/^ oit the poin. . i--aoard and the sp.cif - ^fs not the case Of the applicant .n -p ^ ,

Has since been fiitod and ^it
c-.rp Of the applicant tna. th- 1 PC a-'"- . r.i, 1 y- in -V

O ..t-on orles , it, d-d" -O-V .
reserved for ouher ---9po.t rescrv has cteu

to atober.i993 that this damt ^
„p. There is no law =n the pom. •

f<.t. [j

" " ..dpraifon proDction im-'itr
WHO had not been consid.ralf 0-^ho hao uu. ^ _ .

nhH- -i Tn S UbSU JUldn i- lii'
und had been given prc^o.ion u a
reserved point or unreserved point. •-

1 4m antedated promocion lOrpoint can claim ante^a
•-.T^T+v benefits thoaetary and semonty

the Other persons, -who are no- ^

;.i-V 'J

Ui

i are us 3' oe- o

ly
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likely to be effected.

9, learned counsel for the applicant
argued that the fundamental rights or tne ippliran.nas
been grossly violated by not giving the benefits
the vacancy which occurred on 31.8.92. The applicrnt
cannofclaim a particular vacancy but can claim
reservation. He can claim reserved'point if is
occupied by unreserved category. This is roc .h
here. In view of this^ n,o fund-^iucnc31 ngu- or ts^-
applicant has been violated,

iO. There is an established principia that :
a parson can got notional benefits of the promotion
post phoa he is prcnoted. Aperson cannot bo pto
earlier to nis date. There are cases where the
promotions are withheld and ai® not allotod which cio
found illegal. That is the case hore. The applicant
was promoted on 11.10.93. The promotion oh ou, as ,is :
delayed one but it is for the administratic^n ro
keop the post vacant, uncill-d in Vu.e-/
exigencies of the services. It is ret alifht ol '̂. ^-
the employee to ask the employer to fill the post at •
the time when it has fallen vacant, rlotrinc. .e ,
been shown in the O.A. that JOy prejudic-
been caused to the applicant by filling up t.ro
vacancy. In fact, the applicant himself h-.3 cine
quite late in March,i954while he was gic-n
promotion in Qetober, 1993. Ha placed his •?riev..nCv
when 3hri R.K.Saxena was given promotion as Chief
Draftsman. He himself h-s come twe y-er- ,^-1. ,

iX. Tne judgment filed by 3hri Ehund.ri it -A.

No.1598/ 90 only makes it clear that chare Can oe . ^
rsservation an^i tn^r- d

oian Singh .V.ann Vs. Migh Court of iPunj-c •. .,.1. ;
1.

iG v. g:-: 3

"> (? -!

i-r^' t"'
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& others-1580(4) SCC 266, i-lovvevor,VJ:i^3 roi':'-7,

this judgment with regard to tt^ issus for '7-i3ioa

is not so much material, V»e , arej,thGref ore, of

vievi/ that once an incumbent of reserve category

has already been given promotion at a point

when he should be given promotion, there r-mains

no question of promotion of SC category , and

the administration took steps for dereservation
category

of one post each of SC/3T when reserve-jn-:'id at?

was not available,'

12,' In view of above facts and' circumstances,/,

the application is devoid of merits end is

accordingly dismissed. No costs.

/ug/

.ct
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