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0.A.N0.573 /94.

New Delhi: April 25,1995.

QON'BLE MR. J.P.SHARMA , MEMBER (J)
HON'BLE MR . S.R.ADIGE , MEMBER (A)

Shri Maanik Chand,

s/o Shri dar Parshad,

He ad Draftman,

Divisional Railway Manager Office,

Northern' Railway,
Morad abad

2. SheJ.nN.Tiwari, Both Head Drafiman ﬁn?in:ariﬁd s“t‘
3. Shri kam Chander DRM Office, Moradabazd,

By Advccate Shri B.S.Mainee,
Yersus .

Union of India through

1, The @nersl Manajer,
Northern Railway,
Baroda House,

New De lhi .,

2. The Divisional Railway Manager,
Northern Railway,
Mor ad ab ad

L3 LI I YN . L P
°* * Responents.,

Shri H.K.Gangwani,Advccate for official respondents

S
PRSI

Shri 3,D,Bhandari, Advocate for intervenors.

QR DE R (LRAL)
8y Hon'ble Mr,J.P.Sharma, Member (I}

The applicant of 3C category was pramdis

s
bty

from-the post of Draftsman in the grade of %.ngaazﬁi}
to the post of Senior Draftsmen in the grals of

»s, 1400~2300 on 5.4,89, The next higher posft to snich’
the applicant was eligible is that of Head _raftsman
in the grade of Rs,1600<2660 , which is a nuﬂ=sayctibﬁ

post.

2. The grievance of the applicant is thut.

one Head Draftsman Shri R.K.Saxena of jEnvial ¢al23ouy
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as Chief Draftsman in the scale of Bs. 3200, It is.
also nis grievance that the respondents have ndt |
given promotion to him as Chef Draftsman ajaiast

the upgraded post which was to take effect from
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1.3.93 irrespective of his SC category Can
He made several representations to the concarnid
suthorities and thereaftsr he was promoted as Head

Draftsman w.2.f. 11,10.93 instead of 31.8.92.

Fee ling aggrieved, he £ilad this 0.A. praying for graﬁt g

of the reliefs stated in paragraphs 8.1, 8.2 wnd

5.3 of the application which are as followdse

g, 1. That this Hon'bls Tribunal may ke
pleased to gquash the impugn3d 0ILers
directing the respondent No.l nii ‘
to approve the croposal of the e spondiant
No.2 for dereservation Of the past of
Chief Draftsman but to direct the
Respondent No.,2 to promote the avplicans
as a Chief Draftsman against an
upgraded post in accordance with the
roster point.,

8.2. That this Hon'ble Tribunal may
be further pleased to direct the
Respondent No.2 2gainst the vacancy
which had arisen on 31.8.92 on
promotion of Shri R.K.S5axena j

8.3, That any other or further orders as
this Hon'ble Tribunal may deem fit
and proper under the circumstanc2%
of the case may also be passed in
favour of the applicant.

A

3. A notice was given to the respondents and Lhe
of ficial respondent contested the applicatiun
challenging the jurisdiction of the Principal Deaﬁhl
to entertain this app lication because the tevpitorisl
jurisdiction of the Principal Bench does not exiend.

+5 the place where the applicant at the time of making
application was posted, (n merit, the official
rzspondent has takén the stand that in th2 oadre of

‘ . ~ 4 e 2
e 20 Draftsman, thére were SiX po5ts ant app lyidd
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15% resarvation, the share of SC ‘s le2ss than ) 1 '
orie2 and as such no post fell vacant in the ©aal8 -
of SC candidate. to follow the 40 Points Ao el
as laid down by various Circulars of the Rallway .
Board, It is further contended that the vascancy

which arose on 31.8.92, was to go to third neral

Category candidate whose.nam® was on select list on
4.5;92. Shri Manik Chand was promot2d to graie |
Rs/1600=2660 in his turn as per seniority on

11,10,93 against the vacancy reserved for SC caﬁeggr?_f

candidates in terms of P.S.No,10647 subsequently.

The respondents have also denied various other
averments made by the applicant but maintained
that the roster was not applicable as per interim i

osrders of CAT dated 6,6,90 passed in 0. ALNG, 1168790,

The respondents have also considered the antlciputed |

vacancies occurring on 31.8.92 ~hile preparing the |

T

select list for promotion to the grade Rsy RGLI0=265T v
against two vacancies sccurred on 4.5.,92 and in

this select list no vacancCy was to be reseived for )

¢ 5C c andidates,

4, Shri G.D.Bhandari also appeared for certain
intervenors who filed reply to the original appliéatiim‘
and has also placed before us the judqrent jelivgréﬁlz
by the Principal Bench of CAT in O.AWND, 1553/50 o

on l0.7.91 pointing out certain resarvations and

application of 40 Points Roster.,

5. Tne applicant has also filed the rejoindex

l ;

5 re iterating the facts averrdin the O.A. and referning
‘] to the affidavit filed by the interyenors. In thej'
{

i

. . PO - o e }
re joinder, the applicant has also given tht Tar.Es
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details of the vacanc ies stating the reipondents
had admitted that the three posts of Chief Draftsman

in the grade of Rs 2000=3200/ - had been upgraizd,

6. we have heard Shri B.S.Mainse again today.
The case was already heard on 10.10,94 but cince

the learned counsel for the respondents nac filed
certain documents, so the case was re leased {rom

de livering judgment which was at that time resor rvad
after hearing the rival contentions and,thers: greﬁv

it was again heard today.

7. The main contention of the app licanils c< cunse i

is as to whether the reservation Point 1 has TO ke

c omp Lied with by the respondents in letfer amd spirit
inview Of

and /the Hon'ble Sypreme Courtts decision in .&.Ke

Sabharwal & others Vs, State of Punjab & OLh2TS

reported in $.CServices raw Judoments L9%5(1)

330, there can be Mo two opinions that’

atleast in Group 'C' posts, cwzconstltutloﬁal mpqaaLCG

—

154 reservation in the case of 5C category nas tO
be followed and that the vacancy has,however,

to be £illed up on the basis of roster point whi schy
has been prescribed in consultation with nodal
Ministry.0.5 or above should bs taken as 1 snd
should be reserved for SC category. In Junz,1992,
the Railway Board also issued clarificatisn ﬁf eariié?”
Circular that if by calculation of 15% vacancies, |
there is fraction of 0.5 or above, that snulé

be taken as 1 and less than 0.5 bz ignored and bhﬁz’ '
0.5 or above hés to be treated as l. This GirC&laﬁ.;
is 91-E(SCT)II/3/154 dated 19.6.92, The reservaiizn ,
is for giving' &édegudte TepPrese entation to a oariic di&r

reserved category vacancy in order that tnz vacanty

may be rotated between various categories. A ouie Lind



© v e e S o Tt 4T

e

VA

L

95 -

has been laid down in the 40 Point Roster thr%t if

any reserved categor candidate is not availcble
N 4

that reserved point may be carried forward to

subsequent three years. In this case also, tns
applicant is waggrieved . by the departmental
communication with the DRM, Northern Railway, -.§f§ 
Moradabad . - memorandum dated 28,9,93 sddresced to | |
General Manager (P), Northern Rsilway for dexeservaticn-i_
of one SC and one ST vacancy in the selecticn oF g
Chief Draftsman (5,2000-3200/-), Here it may be rwii‘
that the applicant in the relief clause is c.laiming
that he should be given dereservation point of the
vacancy which has fallen on the roster gointy
According to the applicant, the vaCanCy occurcd

on promoti5n of Shri R.K.3axena on 31.,8.92 tu ths | S
post of Chief Draftsman in the scale of 05,20 0=3200/w,

o

no relief hés_lhbeéﬁ' cléi@éd> by the applicant

in the application in respect of this point ¢
dereservation because this is in the grade of
ns, 2000=3200/- and the applicant claims a &C catagury
vacancy in the gmde of Bss L600=2660 /= w, o, £, 31,5,52.
We : confine this judgment only to the poinv wh:tnir.?
the applicant who had alrsady been given pronstion

to the grade of Rs.l600«25680/- by th? ordor Gated
11.10,93, can be given that benefit of ¢ vaxéncy

which is said to have fallen vacant on 31.8.,72%°

8, The raspondents! counsel filed 40 :Hint Rold ool

a copy of which has been taken on racard, 41CT 723
to show that since 7.9.90 the starting p3sine of Mgt

roster, it was only on 11.10.93 that the vacancy >f -

4o asd Draftsman was filled in by a 8¢ candifaid, A




has since been £illed and it is 3ls2 3% s
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£ this will show that T am: of the

perusal

applicant is at 1. No.22, wnile xhe SC < 5unNe

e

.re at Sl.Nos. 1, 4, 8,14 , 17 ,22 and at phelas
+ime either non—availability of SC candiv=tes

of any other re asons whatsoeverT, the vacantiss

of roster point remained unfilled by S0 can’iﬁggéﬁ

and were c arried forward. This statement 1S not

disputed by the appliCant'S counsel. The TzTpsi=79
naveé also £iled 40 point RostaT in respo.t -

is
chief Draftsman Hut this[pot re levant as e aLl®

considering only whethsr tne applicent was L b
(=}

given promotion~9arlier to 11.10,93. ©he 1z srnlit

counsal for the applicant emphasised whe fact

that the respondents nave taken a wrond 57 ane
in their counter ignoring the claim of the
applicant for consideration tacing tre vi2d Tk
wnen there vere gix posts then thort was 092

reservation for SC candidates. This o ooment in e

R 2V

reply cannot be said to be sccording T LB

re levant instructions jssued by the Raliway

goard and the specific law on the point o -
55 not the case of the applicant ot Ll VaeERES
case of the applicant that thz respon
post resepvad for sther categoriss. it is =iy
. Gtober,1993 tast this point 1 has DieD cialed
up. Therse 15 no law o0 the point Taec a ;et53§'

who had not been c snsiderdfor pronction 3ari&ug ‘
and had been given promotion subseguently 27
reserved poiant O qareserved point, pognTvE
point can claim antedated promotion for

Rt

monetary and seniority bepefits ~137% A E R o

of the other persons, “who Sge Hob Do isEd sy I

by
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likely'to pe effacted,
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g, {parned counsel for the applicant

arquad that the sundamental rights of the 3pyliraﬁf,ﬁa§
~arg |

(0]

been grossly violatzd by not giving the bonafits >f
the vacancy which occurred on 31.8.92. The &ppu ticonn
cannot claim a particular vacancy but can ¢ laim
reservation. ©e can claim raserved point if o3 i3

occupied by unrceserved category. This is not the oau2

nere, In view of this, no Tund smental righss 2F the
applicant h4s peen violated,
10. There is an sstablished principl? that

a person can gt notional benefits of the promotionel
post wnen he is promoted, A person cannoL o pronclEt
¢ arlier to nis date, Therzs ar2 cases whare “he
promdtions afe withhe 1d and are oot allomd whach oie
sound illegal. That is the cas? here, The ayplibanﬁ‘
was promotad on 11.10. 93, The promation PSRANAY M TCR
delayzd one but it is for the administration ©2
kezp the post vacant, uncillzd in view 5§ ownaz2
cies of ths sarvices, It is noJt a oint o

-

exige

Lf\

the employee to ask the employsr 10O 7111 the p35t13t-‘
the time when 1t hos £allen vacant, iiothing 1T :
been shown in the U.A. that sny prajudice L

heen caused to the applicant by filling up tae
vacancy. In fact, the applicant hims=2 1D a3 ©on®
quite late 1in March,l994while Nz wad Jivea
promotion in Jctober, 1993, He plecid his .~1’":rcél

a s

when Shri K.K.Saxena was given promotion =3 Chind

Draftsman, 2 himse 1f hus come twoy y=2al- PR A

e 3yl o £3 100 Dy Tl .
11, e judgment fil2d DY SAri Bhencord Lo ai
Ho.1598/30 only makes 1t clear that theros T30 2%«

redervation and there is g relianc: oo Wnd CESS

~Aian Singh Mann VS, “igh Court of Panj s & -
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& others-1980(4) SCC 266, iiowever,

this judgment with regard to the issu2 for ":rizlon

i3 not so much material,

1afe
We

2 are

view that once an incumbent oi raserve c3icjory

Jhen he should b2 given promotion, thzre mimains

ao question of promotion of SC category , ind

the administration took steps for derzsexzvaiizn

of pne post each of SC/ST when reserve

was not available,

124 In view of above

the application is devoid

accordingly dismissed., No

(s.éffééé;%ﬁ_ﬂ
MEMBER(A)

/ug/

3
category
‘o an-' 13 ot

facts and circumitantls.,

of merits and 1is

costs,



