CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BERC
04 No.h62/1994
New Delhi, this [{m day of February. 1995
Hon'ble Mr. P.T.Thiruvengadam, Member(a)
Shri &.N. Bandvapadyay
122/5. Railway Lane
Mew Delhi .. bpplicant
By Advocate Shri S.K. Sawhney
Varsus
Union of India. thbrough

1. Gencral HManager
Notrthern Railway, Baroda House
New Delhi

"Bridqe; New Delhi .. Respondents
By Advocate Shri Jagjit Singh
ORDER
The applicant retired as 0ffice Superintendent oy

31.1.%2 while working in the Northern Railwave. 81 Yo

3

time of retirement., he was in possession of ralluay

{

4

accommodation which was vacated by him on 17.11.0% o
mentioned by the learned counsel for the aapl3cant“. at
the time of final hearing. It is his case that DCRG | o
still ot ye been released and post-retirement DAoL
not being  dssued to him.  This OA has becn filed with
the following nravers:
Direct the respondents to: )

(i release DCRG amounting to Rs.44;l38f— which was
pavable to the applicant on  his retirement .on

31.1.92 without any deduction;

(11)  releasc the post retirement pasees which e
diue to the applicant on his retirement on 3110907

£111)  pay interest B 122 per annum on DCRS  amora®
wiich had become payeble to the applicant on e
ratirements and

(iv) not to evict the anplicant from the ratiwoy
quarter till he is paid his DCRG.
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2.  Prayer Mo.{iv) has beccome infructuous sincé~as"pe-
the submission at the time of final hearing, the

sccommodation has already been vacated.

3. During the arguments, the learned counsel for thz
applicant insisted that recovery of rent other thai
rormal  rent is not in order as stipulated in the Public
Premises (Eviction of Unauthorised Person) Act, 1977
Section 7.2 should have been followed and no show caus:
lias been issued to the app11caht far the  recovery of
peinal  rent., This dssue had also been raised in 04

£85/94 and was dealt with as under:

"Para 17 of Railway Board's letter dated 15.1.40
states that retention of quarter after expiry of
the permissible period will be treated an
unauthorised. During the period of unauthorise?
occupation the employee should be reqguired to pav
the damages rate of rent in respect of the railway
quarter. Hence the instructions - issued clearly
Taid down the consequences of  unauthorise!
occupation and how rents other than normal ront
would be attracted in such cases. The applicani
was permitted to retain the accommodation till
31.1.92 and his further retention is unauthorisad,
The applicant is even now cortinuing to stay in thz
saime railway accommodation.

"Calcutta Bench of this Tribunal in itc order dated
16.9.93 reported in 1994(26)ATC 28 has held that no
notice is required to be given before initiating
recovery where the applicant was aware of tho
administrative instructions lTaying down
consequences  of  unauthorised occupation. It thas
also been held that recourse to the PPE Act, 1977
is  only an alternative procedure. While coming ta
the conclusion the Calcutta Bench relied on the
orders passed by the Hon'ble Supreme Court in NDRC
Vs, Kalu Ram reported in AIR 1976 SC 1637, In the
circumstances, the relief that only normal rent
should be recovered from gratuity for the period ¢!
possession  of railway  accommodation by the
- zpplicant after his retirement can not be granted.”

On the same grounds as above, the objection recgarding

non-issue of notice has to be overruled.
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. The Tlearncd counsel for the applicant thwararaucd
shat interest should be paid on the withheld DCRG amou!
from the date of retirement. However, I note that n
the case of Rai Pal Wahi Vs, UOL & Ors. dated 27010050
in SLP 7688-91/1988 the plea for grant of interest an
the DCPG held back has not been allowed. The Apex Courd

had notéd that the "only challenge was that the Railway

puthorities were wrong in withholding the DCRG benetit™,

s, 1ha Hon'ble Supreme Court held that the petitioncrsy
thoarein were not entitled to get interest on the delavou
paymert of DCRG on the basis of the relevant Railgay
Roard’s  circular. In these SLPs before the Hoi'blo
Supreme  Court, specific attention had hecin drawn in “he
Affidavit filed on behalf of the Railways that the DIPL
was being held back temporarily as per the relovar”
Railway Board circular to meect the anticinated dues or
the Railways which could be computed only when he
smployees ultimately vacate the quarter. Tha Honthie
Supreme  Court has observed that the delay in payment ol
agratuity occurred dﬁe to the relovant instiuctions
~ot o account of administrative lapse and accordins,
rejected  the request for interest on delayed oavmeni o
DCRG which occurred due to unauthorised cccupation ol
the ratlway accommodation.

i

5. The dssue  raised in this 0A is a zimilar one ano
the arant of interest due to non-release of DCRLC at thr

tine of retirement because of non-vacation of quaerter,

can not thus be orderad.
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7. The learned counsel for the applicant hen fefarred
to the orders of the Full Bench of this Tribunal in o
case of Wazir Chand Vs. UGI % Ors. din 04 2573/83. A%
per these, the withholding of entire amount of gratuit.
of the retired Railway servaﬂt, so long as he does 5.
vacate the ra%1way quarter, i8‘1ega11y impermiscibie.

Hence, it iz the applicant's case that interest has to

Yy~
-

be allowed for the DCRG which was wrongly withheld.
has to be, however, noted that orders of the Hon'bic
Supreme  Court in the case of Raj Pal Wahi Vs. UOI fiel
others referred to above had not been brougnt to L
notice of the Full Bench. also  further instructior.
were issued by the Railway Board on 31.12.00 after i
rull Rench decision on 25.10.90. These ‘dnstruction:
permit the holding hack of Full DCRG in ali cases phic e
the accommodation  ig not‘ vacated at the time  of
retircment. In any case;, the specific dssur  of
ineligibility of interest on withheld DCRG dun ¢
non-vacation of quarter by the appiﬁcant has been el
into by the Hon'ble Supreme Court in Raj Pal Hahi'e covs

as referred to earlier. .

3

y

i The other aspect to be borne in mind is that "¢

C

applicant has not paid the penal rent and adijustmcin:

to be made from DCRG. From equity point of wvicw. f
there is to be consideration with regard to inteiest o
gratuity, there has to be a similar consideration ' oh
reqard to the delaved payment of penal rent. In 1y
case, in view of the ordersApaseed in the Raﬁ Pal Habi's
case, the question of grant of interest on DCRG doee ot

arise.
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o, The learned counsel for the applicant then referrs!
to the orders passed by the Hon'ble Supreme Court in UGI

% Ors. Vs. Shiv Charan SLP(C) 88171990 decided on
. f
23.4.90 reported in 1991-19-ATC-129, which read a3

Jnder:

"1. Special leave granted.

2. This is an appeal from the judgement and ordor
o€ CAT, Principal Bench, New Delhi dated 16.8.8%.
Maving considered the facts and circumstances oV
this case and having heard counsel for both the
parties, we are of the opinion that the appropriate
order would be to allow this.appeal and to direct
that the possession of the railway quarter now e
possession and in  occupation of the respondeit.
should be handed over by the respondent and take:
possession of by the applicants or  thetly
representatives on or about 23.5.90 and the entive
amount due and owing to the respondent, lest the
amount mentioned hereinafter, will be handed ovet
by the officer taking possession then and there.

3. Rent for the period overstayed may be deduct:
from the payment to be made as aforesaid. e
anpellants will be entitled to make claim in
sccordance with law to which they are entitled to
far any excess or penal rent, and the  respondenc
will be at liberty to make any claim  fur
compensation in  the appropriate forum which He
claims to be entitled to.

4. The c¢ivil appeal is disposed of accordinaly.
Mo costs,

5 SLP(Civil) No.11732/1989 is taken on board and
is disposed of on the aforesaid terms.™

10. 1 note that even the above order allowed the
department to c¢laim the penal rent in accordance witn
Taw and the claim of compensation by the emp1oyees hao
‘0 be made in the appropriate forum. [t 15 the stand »f
the department that as petr instructions icsued by then
which have a statutory force, penal rent can Lo

recoverad  from the grafuity which is held back at  the

time of the retirement of the emplovee,
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11. 1t was then argued that as per rule 2308 of the
Railway Establishment Code, DCRG can be withheld orly
when a departmental enguiry or disciplinary procecding
is pending against the employee. I have alresdy
observed that in the case under discussion DCRG was ol
sought to be withheld permanently but was held back
temporarily to meet the anticipated dues of the Railwoys
which could be computed only when the employoa
ultimately  vacates the  quarter. Railway  Servirc
(Pension) Rules 1993, which is a self-contained
compilation codifving all the pension rules. applicabis
to the railway servants, contain Rule 16(18), which
reflects the contents of Railway Board's circular datod
31.12‘90§‘ authorising to hold back the gratuity perdinc

vacation of the railway accommodation.

12. Reliance was placed then on order passed by thi-
Tribunal in 0A 2136/89 dated 29.9.92. This order recods

as under:

"After hearing the learned counsel for both tho
cides and having regard to the fact that the
interim order regarding eviction has been vacarcd
lTong back, we consider it appropriate to dispoze of
this application with only a direction to the
respondents  to pay the petitioner the amount of
entire gratuity to which he is entitled to, if thz
same has not already been paid. The said amount of
entire aratuity will be paid within a2 period of
three months. 1f the entire amount of gratuity i3
not paid within three months from this date, the
respondents  shall pay the same with an intercst ot
the rate of twelve per cent per annum from the daie
of expiry of three months till the date thev org
paid. In regard to other reliefs, the partiss
shall work out their rights in accordance wii™
rules and we express no opinion in iregard to the
same."”

13, It was argued that the release of aratuity ond
recalising penal rent should be delinked as per the abovo

arder. However, 1 note that in the Tater order in 024

&

e T R P T S SV E PR



e S T

(7)

717/92  with CCP 352/92 in 04 1309/90 dated 26.8.

the Bench of this Tribunal, adjustment of rent including
penal  rent from gratuﬁty amount had been held to be in
order. This is a case where contempt betition had been
filed against the orders of the Tribunal in the relevant
0A to the effect that gratuity due to the petitioner or
his retirement 'shou1d be paid within 30 days from the
date of receipt of the copy of the order. Tha very same
order mentioned that the respondents were to recover in
accordance with law the amount c]aﬁmed by  them a:z
Ticence fee/damages/penal rent for a11eged unauthorised
occupation of the quarter by the applicant after his

retircement from service.

14. In the background of this ordef when the CCP  wag
filed, payment of balance gratuity after deducting for
the rent including penal rent was held to be acceptabla,
In other words, recovery/deduction froﬁ gratuity for
rent including penal rent, was found to be as per Jlaw.
In the face of thisg Tater order by a Divisional Bench
accepting as  Tegal the recdvery of penal rent from
gratuity held back, I do not seé any reason for taking a

different view.

15. Reference was also ﬁade to the orders of their
Loirdships  of the Hon'ble Supreme Court in R. Kapur Vs,
Director of Inspection (Painting and Publication),
Income-Tax & Anr. where interest on gratuity has been
allowed.  But I note that it has been observed that
there was unjustif{ed culpable delay on the part of the

respondents  and having regard to "these circumstances™,
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- interest awarded already by the Tribunal was enharced.

This citation is not of direct relevance to the presceil

0A.

16. In the c¢ircumstances, the only direction 1tz

given is that the respondents should pay any  beien

gratuity Teft after deducting the rent due as per el
within two months from the date of receinpt of th-
order. Any delay in payment should result in interact @

0

12% to be paid to the applicant beyond this i,

However, if the respondents find no DCRC ic due o ih:

(? applicant, they should advice the position to i
\i applicant within two months from the date of receist

thiw order. No costs.

a0
(P.T.Thiruvengadam)

Member (4)
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