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T8 THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI.

04 .No.557/94
S -] e
Dated this the 23 Day of November, 1995.

Hon'ble Shri N.V. Krishnan, Acting Chairman.
Hon'ble Dr. A.Vedavalli, Member{Jd).

Dr. D.R. Lohar,

$/0 Shri U.R. Lohar,

¢/o 66 (iii)d Kali Bari Road,

New Delhi

and employed as:

Senior Scientific Officer (Chemistry)

in the Homoeopathic Pharmacopoeia Laboratory,
Ministry of Health & Family Welfare,

Government of India Labpplicent

By Advocate: shri B.B. Raval.
versus
1. Union of India through
Secretary,
Ministry of Health and Family Welfare,
Government of India,
Nirman Bhawan,
New Delhi.
2. The Chairman,
Union Public Service Commission,
Government of India,
Dholpur House,
Shahjahan Road,
MNew Delhi. . . . Respondont.
By Advocate: Shri Madhav Panicker.

ORDER
(Hon'ble Dr A. Vedavalli,Member (1))

Dr. D.R. Lohar, the applicant, is woriirg
as Senior Scientific Officer (Chemistry) in thu
Homoeopathic Pharmac&poeia Laboratory in the Minist.y
of Health and Family Welfare, Government of Ind o
(respondent No.1l). -He is aggrieved by the rejection
of his representation dated 21.9.92  regerdisg
regularisation of the period of his adhoc seivinss
and counting for in'sﬁtu promotion by a letter datsd
nil issued in March 1993 by respondent  Ne.l

{Annexure-A). The said letter has been challenged by

him in the present QA. £££
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é 8 ~“’”f:w The' facts _of the case, briefly, are

| as underi-

? The applicant was appointed as a Scientific

s 0fficer in  the Laboratory, Ghaziabad, .w.eaf.

é 19.10.79 in & temporary capacity on  tho

% recommendation of the UPSC by respondent No.l by an
é order dated 12.12.79  (Annexure A-Z2). He was
f

appointed substantively on the said post w.c.f.
20.10.81 by an order dated 7.11.85 (Annexure A3} ov
adhoc basis. Thereafter, he was appointed a-
Senior Scientific Officer (Chemistry) 3in the pay
scale of  Rs.3000-4500 on adhoc basis on  th:
recommendation  of  the Departmental Promotiar
Committee for a period of six months w.e.f 3.7.87 or
£i11 the post s filled up on regular Dbasic.
whichever is earlier, by an order dated 10..7.%8:
{(Annexure A4). The period of his appointment wa:
further extended . by several orders (Annexures /-5,
A-6, A-7 and A48) wupto 7.3.90 on the same terms,
Thereafter, he was appointed in regular tewnorary
capacity lto the said post of Senior Scientifi:
Uffﬁcer(Chemistﬁy) w.e.f. 8.3.90  until furiher
orders by an  order dated 10.4.90  on Elic
recommendation  of the Departmental Promozt o
Committee.  The said order (Annexure 89) was issued

in the name of the Presgident of India.

3. While so0, the Ministry of Health and
Family Welfare  (Department of Health) notifie

"bepartment of Health (Group 'A' Gazetted Non-Medical
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Scientific and Technical Posts) In Situ Promotio:
Rules, 1990 under the proviso to article 309 of the

Constitution on 28.11.90 (Annexure A-12).

4, The applicant submitted a representation
dated 3.1‘92 (Annexure A=13) to respondent No.Z,
requesting, inter alia, for grant of all the benefits
of adhoc  service for the  purpose of in =it
promotion. Hfs arievance stated in the sad
representation briefly is that when the Ministry of
Health (R1) pfepared a 1ist of all eligible officers
who completed 10 years of service in any scale feor
grant of two promotions, his name was left out on the
plea that he had already got one promotion. He
requested for the incorporation of his name in the
<aid 1ist and consideration of his candidature in.the
next list for in situ promotion w.e.f. 1.11.8%
(period of adhoc. service in tha scale of
R5.3000-4500) when he completed 10 years of service
in the Central Government. & memorandum in  vreply
dated 28.5.92 was given to the said representation by
Respondent No.l intimating,ﬁnter alia,that the dates
fixed for the purposes of in situ promotion are (al
’Scale of Rs.3000-4500 w.e.f. 15.11.89 and (b) Scale
of Rs.3700-5000 w.e.f. 1.4.95 and that the date ol
appointment of the applicant as Senior Scientific
Officer was not 3.7.87. The correct date should have
been 8.3.90 because 3.7.87 was the date of hin
appointhent as Senior Scientific Officer (Chemistry
while he was still holding the post of Scientifi:
Officer (Chemistry) (Annéxure A-14). The applicart

replied to  the above memorandum clarifying thz
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pesition and asked for sympathetic consideration

for the matter to be taken up before the high2-

authorities (&nnexure A—;S). Later on, he submitizd
a repreggntétion/appediiso the Secretary. Ministry o
Health and Family Welfare (Respondent Mo.1) regarding
reqularisation of his adhoc services and coﬁntﬁng it
for in aitu promotion (Annexure A-16). When the scid
representation/appeal was rejected by Respondent No.l

by the impugned annexure-A order dated nil in Marh.,

1993, the present 0A was filed by the applicant. ihe

applicant has sought for the following reliefs b

this 0A:-

(1} To quash the impugned letter at
Annexure 'A' being ultravires the Taid
down law and, therefore, also viclative of
the Fundamental Rights of the applicant
guaranteed under &rticles 14, 16 and 21 of
the Constitution of India.

(i3) Consequeht to relief at (i) being
granted, direct the respondents  tu
consider the applicant for IN  SITU
promotin from the date he i3 eligible
after counting his adhoc service towards
the regular one and also promote him from
the date, if any of his junior is promoted
superseding him with all consequentiai
benefits 1ike arrears of pay and
allowances, seniority etc.

(311) pward exemplary cost for this

application with a further request to pas.

any other. order/orders o

direction/directions or arant any other

relief/reliefs as deemed fit in the Tight

of the facts and circumstances of the

case.

5. The main contention of the applicant 1o
that though he was appointed as Senior Scientific
0fficer (Chemistry) on adhoc basis, it was continuoue
and according to the regular procedure after du

recommendation by the DPC and the order was alco

issued in  the name of the President of India andi
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hence, he is entitled to regularisation of
services from the date of his adhoc appointment. Ifi
support of his contentjon, he relied upon i
decision of the Supreme Court in 'The Direct Racruit
Class-11 Engineering Officers' Association versus

state of Maharashtra (JT 1990 (2) SC 264).

6. The respondentsF inter alia, have raised
a preliminary objection that there is no prima facie
case and no cause of action accrued.to tihe applicant.
They have submitted that one post of  Senior
Scientific Officer was created in 1985 and was lying
vacant since dts creation. Due to non-framing of
recruitment rules, the vacancy could not be filled
up. The draft recruitment rules framed in 1987 were
referred to the Department of Personnel and Training
for approval. In the meanwhile, it was decided to
£i11 the post on adhoc basis as per the provisions of
the draft  recruitment rules ie. by promotion.
failing which, by transfer on depuation (including on
short term contract basis), failing both, by dircct
recruitmant. Dr. D.R. Lohar who was the senicr
nost officer in the feeder grade and was alec

for consideration  for promotion  was

eligible
accordingly selected for the post by the Department!
Promotion Committee for Group 'A'. He was appoiaet
as Senior Scientific Officer on ad hoc basis w.z2.f.
3.7.87. The recruitment rules for the post has weer
finally approved by the UPSC in July. 1989 and wer:
notified on 4.12.89., Thereafter, on the basis

recommendations of UPSC Dr. D.R. Lohar W3 s

appointed to the post of Senior Spﬂent%fic Offizc -
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(Chemistry), Homoeopathy Pharmacopoeia Laboratyy
Ghaziabad, in the scale of pay of Rs.3000-4500 i
regular capacity w.e.f. 8.3.90. Since according tu
instructions issued by  the Cabinet Secretariat,
Department of Personnel and Administrative Reform:
(memorandum No.22011/3/75-Estt.(D) dated 25.10.75)
{Annexure-1 to the counter affidavit filed by tho
respondents), the services rendered by the appiican?
on adhoc basis in the agrade concerned would not count
for the purpose of seniority in that grade for
21igibility for promotion to thg next higher 7grade,
Hence, the respondents  contended that the action
taken by them is in.order. They have prayed for iho
dismissal of the 0A stating that the applicant is not

entitled for any of the reliefs as claimed by him.

7. The apricant in  his rejoinder has
contended tﬁat the preliminary objections raised Ly
the respondents 1is not sustainable as, inter alis
they have admitted his seniority in the feeder cadre
znd eligibility for consideration for promotion, ant
he was in fact selected to the.post by a regulari
constituted DPC and the appointment was also is3sucn
in the name of the President of India. The applican:
further submitted that the post in question weas
promotion post and the post that he was holding -
Scientific O0fficer (Chemistry) in the feeder cadra ¢
Senior Scientific Officer (Chemistry) and that he wau
the senior most with 7-1/2 years regular service iy
the feeder post against 5 vyears regular servite
required for regular promotion and hence, he W

eligible for promotion on regular basis at the tin:

b
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of adhoc appointment itself. He referred ¥ 1
Ministry of  Home Affairs  Office  Memorandun

3/27/768-Estt. (B) dated 26.12.68 read with Departmern-
of Personnel and Administrative Reforms  Office
Memorandum No.23/51/71-Estt.(B) dated 25.9.72 an.
submitted that the Department/Ministry after makio,
the adhoc appointment should finalise the recruitmeir
rules within a maximum period of 6 months. But .
this case, the Ministry took about 3 vears ¢
finalise the recruitment rules which speaks volupze
about the efficiency and care for the employze’-
future prospects by the respondents. He had furthe:
referred to the revised instructions on  adhoc
appointment issued by the Department of Personnal aid
Training OM.No.38036/8/87-Estt.(D) dated 30.2.88 arn
stated that the persons whose adhoc promotions have
been made on seniority-cum-fitness basis as per %h:
direction of the Court and Tribunals must be giver
seniority by the Government  after taking into
consideration the period of services rendercad or
adhoc basis. He had also referred to  several
instruction and  guidelines relating to  the
regularisation of adhoc services when the appointmer:
i3 by promotion of the officer in the feeder grade.
The applicant  broadly reiterated the  variou:
averments made by him in the Q4.
8. We have heard the learned counsel for the
parties at length and- have perused the releven:

documents and materials placed on record.

/'
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9. So far as the preliminary objeciinn
raised by the respondents is concerned, we find th-t
the same 1is not sustainable since the dmpugnsd
finnexure-A  order issued in  March, 1993 claarly
indicates that the representation of the applica~
dated 21.9.92 for fegu1arisation of the pericd of

adhoc service and counting for in situ promotion wxos

of action did arise on that date of rejection and i
present application has been filed against the =zi
order. MWe, therefore, proceed to consider the motte -

an merits,

10. The-applicant has relied strongly an =
decision of the Hon'ble Supreme Court in the Dire.:
Recruit Class-I1 Engﬁneerﬁﬁg Officers' Association
versus State of Maharashtra (JT 1990 (2) SC 264) °,
support of his case. It was held by the Court ir th:

aforesaid decision, inter alia, (at para-13) thuc:-

oo If an appointment is made by way cf
stop-gap arrangement, without considering
the claims of all the eligible available
persons and without following the rules of
appointment, the experience on such
appointment cannot be  cquated with the
experience of a regular appointee, beczucs
of the qualitative difference in tlwe
appointment. To equate the two would be to
treat two unequals as equal which would
violate the equality clause. But if the
appointment is made after considering the
claims of all eligible candidates and tle
appointee continues in the post
uninterruptedly t317 the regularisation of
his service 1in accordance with the rules
made for regular substantive appointments,
there i3 no reason to exclude the
officiating service for puirpose of
seniority. Same will be the position if
the initial appointment itself s made i:
accordance with the rules applicable to
substantive appointment as in the present
case. To  hold otherwise  will )

¥
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discriminatory  and arbitrary, This
principle has been followed in innumerabde
cases and has been further elaborated by
this Court in several judgements including
those in Baleshwar Dass versus State of
U.p. and others: (1981) 1 3CR 449, anu
Delhi MWater Supply and Sewage Disposal
Committee and others versus R.IK. Kashyap
and others (1989) Supp.l SCC 194 with whico
we are in agreement. In Narender Chadha
and others versus Union of India and othors
(1986) I SCR 211, the officers wore
promoted although without following the
procedure prescribed under the Rulez, Dbutl
they continuously worked for long period.
of nearly 15-20 years on the posts withoul
heing reverted. The period of their
continuous officiation was directed to be
counted for seniority as it was held thatl
any other view would be arbitrary anu
violative of articles 14 and 16. There 1

i

considerable force in this view also. He,

therefore, confirm the principle  of
counting towards seniority the period of
continuous  officiation following &

appointment made in accordance with tho

rules prescribed for regular substantiv.

appointment in the service.”

11. The above principles Taid down by i
Supreme Court have been followed in a number of lates
decisions including the case of Masood Akhtar lhar
versus State  of Madhya Pradesh (1990) 3 JT 295 anu

Keshavy Chandra Joshi versus Union of India (AIR 199"

(SC) 284).

12. While 'so, it is admitted by  thw
respondents that the post of Senior Scientif
0fficer (Chemistry) in question was creéted in 1920
and filled originally as per the draft recruitmen®
rules and the applicant who was appointed to the caiid
post was the senior most officer in the feeder cedr:
and was also eligible for promotion. -accardingly, ™
was selected for the post by the  Departmont
Promotion Committee and on their recommendation. iz
Presidential order appointing him on adhoc basic i)

that post was issued on 10.7.87 (Annexure A-43. The

d

—
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subsequent orders extending the period of  iho
appicant's appointment further upto 7.3.90 (fnnexuios
65, A6, A7 and AB) more or less on zimilar terms were
also issued in- the name of the President. Frow
8.3.90, the applicant on the recommendation of thes
Departmental Promotion Committee was appointed tc tha
nost in regular temporary capacity until  furthor

orders (Annexure #4-9) dated 10.4.90).

13. It is, .therefore, obvious that thi=
ini%ia1 appointment of the applicant to the post and
its extension from 10.7.87 onwards upto the regqular
appointment though termed as adhoc was as per the
Draft Recruitment Rules after selection by tiz
Departmental Promotion Committee and the relevanc
orders were also Presidential orders. There iz nao
mention in  the aforesaid orders relating to the
initial éppoﬁntment and its extension thereof tha:
the adhoc service will not. count for seniority,
eligibility for promotion etc. as reguired under t4g
provisions of the O0O.M. dated 29.10.75 {(supra
itself, though in a routing way, it is mentioned that
such an appointment will continue ti11 a specifizd
period or ti11 the post is filled up on a regular
basis, whichever is earlier. The officiation of tho

applicant in the said post till his regular

appointment was also continuous without any brealk.

14, Moreover, the respondents in their
MA.557/94 have furnished certain
clarifications/information in response  to this

Tribunal's order dated 24.3.95. It was submitted by
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Lh oreLpoidents,  inter alia,
PO oing the achoc appointment of the sonlicant hal
were informed  that  the  UPSC (Exen tion Tron
Centdltation) Rules do not contemplatz  obtainin
chehi concurreince  for  any adhoc appointent. Thot
cpars, the metnod of recruitment as provided  unde

the maft recruitmet rules as well az e

Lo
ot

cecoy tment rules  notified on 4,12 .07 is

sircinetion, failing whi h by transfer on deputatio.

Gincluding  short-term  contract), failing bSoth, b

R

direct reciuitment  (Scientific Officer  ‘Thoristiy)

(' 1

service i the girade). There s 1o change

the roeraitment  rule  relating to appolatment by

e

preiction. The applicant in the procent case,

ausitiedly, has been considered for the zaid pos
ances the draft recruitisent rules, sotocted an

sprpointed by tne President on an adhoe besio.  IE .
alee Slacified that no person is affectod by  thio
appiicant’s oromotion  on ad heoc batis oo per the

{.
h
H

Praft Recruitment Rules as he was the onl, candidate
phio 137 0 ed  the regular length of seivice of &

years i the  grade condition. Thie Gifiiaer

[T

cavetely Junior to him (Mrs. Mani:

g oot Fulfil the regquirencins of Lt

was appointed  on  an adhoc basis only on Lhe
: bV
that the racruitment  rules wera not  {inaliscd.

oo iLi, it 13 not ad hoc in the sense Lot

o
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eire were draft reciruitment rulces.
ciisivlz percons were considered by the P aad Ui
cppi Lot owan selscted. The  respondonts have
coidvimed  thal  ne other person was affectod by e
dtst prometion  in terme of the draft  cooiudboont
cuteo. Hence,  though the applicant wao Zorocinted o
. 3.7.1987, that appo ntacnt hiaw

217 the Lrappings  of & regular appointmens. it

Y

circanstance, we oare satisfied that the rotis of thaz
cuprene Couit's decision in Direct Recruit'c ca-c
catoantod 0 para 10 squacely applics te tis clain of
the epplicant. Accordingly, he shou
nave Lean regularly appointed on the post of  Senior
ic O7ficer (Chemistry) in the pay scale of

B5.2000-4500 from 30727, Therefors, the  duougned

a3

Lroelr e Anneraie A rejecting the represcotetion s
quatiede He direct that for the purposs of in Situ

prromocion  tne applicant shall be decmed to have beon

cA, Yedavalla) (NGY L s ehina)
dumtor{(J) Act'i. ;) Chaiv




