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IN TJIE CENTRAL ADMINISTRAlUi: TRIBUNAL
NEW DELHI

O.A. No: ^

DATE OF DF.CTSION ^^^
'^ • U'Vi<^y Petitioner

3^-(LB • Advocate for the Petitioner(s)
Versus

VLO tJI ^•)L Respondent

Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. S-R•^i •^ro.heJ '̂̂ )
^,A -vdUJA:The Hon'ble Mr.

1, Whether Reporters of local papers may be allowed to see the Judgement ? Nx) »
i 2. To bereferred to the Reporter or not ?
• ^ 3 Whether their Lordships wish to see the fair copy of the Judgement ? ^
; [^ 4_ Whether it needs to be circulated to other Benches of the Tribunal ? Msj.
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''••I THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHL ,

OA.No.557/94

Dated this the 23'*^0ay of November, 1995.
Hon'ble Shri N.V. Krishnan, Acting Chairman.
Hon'ble Dr. A.Vedaval1i, Member(J).

Dr. D.R. Lohar,
S/o Shri U.R. Lohar,
C/o 66 (iii)cl Kali Bari Road,
New Delhi

dirlTentInc Officer (Chemistry)
in the Homoeopathic Pharmacopoeia Laboratory,
Ministry of Health 8 Family Helfare,
Government of India

By Advocate: Shri B.B. Raval.
versus

^ Union of India through
Secretary,

Ministry of Health and Family Welfa,e,
Government of India,
Nirman Bhawan,
New Delhi.

2, The Chairman,
Union Public Service Commission,
Government of India,
Dholpur House,
Shahjahan Road,
New Delhi. . ., .Respondiint'.

By Advocate: Shri Madhav Panicker.

ORDER

(Hon'ble Dr A. Vedaval1i ,Member (J))

Dr. D.R. Lohar, the applicant, is

as Senior Scientific Officer (Chemistry) in ILe

Homoeopathic Pharmacopoeia Laboratory in the Minist.-y

of Health and Family Welfare, Government or Lid

(respondent No.l). He is aggrieved by the rejection

of his representation dated 21.9.92 regaruncj

regularisation of the period of his adhoc services

and counting for in situ promotion by a letter dated

nil issued in March 1993 by respondent Nc.l
(Annexure-A). The said letter has been challonged ny

him in the present OA,
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''2, The facts of the case, br'iefly, are

3s under

The applicant was appointed as a Scientific

OTficer in the Laboratory, Ghaziabad, w.e.f.

19,10.79 in a teiriporary capacity on the

recommendation of the UPSC by respondent No.l by an

order dated 12.12,79 (Annexure A-2). He was

appointed substantive!y on the said post w.c.f,

20.10.81 by an order dated 7.11.85 (Annexure A3) C'C

adhoc basis. Thereafter, he was appointed a-'

Senior Scientific Officer (Chemistry) in the pay

scale of Rs.3000-4500 on adhoc basis on th ;

^ recommendation of the Departmental Promotio.c

Committee for a period of six months w.e.f 3.7.87 or

till the post is filled up on regular basis,

whichever is earlier, by an order dated 10,.',8/

(Annexure A4). The period of his appointment war

further extended .by several orders (Annexures A-5,

A-6, A-7 and A8) upto 7.3.90 on the same teirms.

Thereafter, he was appointed in regular temporary

capacity to the said post of Senior Scientif^;

Off icer (Chemistry) w.e.f. 8.3.90 until furthe.r

orders by an order dated 10.4.90 on the

recommendation of the Departmental Promoiio"

Committee. The said order (Annexure A9) was issued

in the name of the President of India.

3. While so, the Ministry of Health and

Family Welfare (Department of Health) notific.;

"Department of Health (Group 'A' Gazetted Non-Medical

k
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Scientific and Technical Rosts) In Situ Promotio?
Rules, 1990 under the proviso to Article 309 of tls
Constitution on 28.11.90 CAnnexure A-12).

\

Cl

4, The applicant submitted a representation

ated 3.1.92 (Annexure A^13) to respondent No..-,

requesting, inter alia, for grant of all the benefits

of adhoc service for, the purpose of in svj.!

promotion. His grievance stated in the said

representation briefly is that when the Ministry of

Health (Rl) prepared a list of all eligible officeis

who completed 10 years of service in any scale for

grant of two promotions, his name was left out on tne

plea that he had already got one promotion. He

requested for the incorporation of his name in the

said list and consideration of his candidature in the

next list for in situ promotion w.e.f. 1.11.89

(period of adhoc. service in the scale or

Rs.3000-4500) when he completed 10 years of servixe

in the Central Government. A memorandum in reply-

dated 28.5.92 was given to the said representation by-

Respondent Mo.l intimating,inter alia,that the dates

fixed for the purposes of in situ promotion are (a)

Scale of Rs.3000-4500 w.e.f. 15.11.89 and (b) Scale

of Rs.3700-5000 w.e.f. 1.4.95 and that the date of

appointment of the applicant as Senioi Scientific

Officer was not 3.7.87. The correct date should haVt;

been 8.3.90 because 3.7.87 was the date of Inr.

appointment as Senior Scientific Officer (Chemlstiy^

while he was still holding the post of Scientifi:

Officer (Chemistry) (Annexure A-14). The applicant

replied to the above memorandum clarifying tne
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position and asked for sympathetic consideration

for the matter to be taken up before the high-'
authorities (Annexure A-15). Later on, he submitloo

a representation/appeal' to the Secretary, M'tnisti y u>

Ih.alth and Family Welfare (Respondent Mo.l) regarding

regularisatton of his adhoc services and counting it

for in situ prom-otion (Annexure A-16), When the Sc'id
representation/appeal was rejected by Respondent Nu.^.

by the impugned Annexure-A order dated nil in Marc.h,

1993, the present OA was filed by the applicant, ine

applicant has sought for the following reliefs ii:

this OA:-

(i) To quash the impugned letter at
Annexure 'A' being ultravires the^ laio
down law and, therefore, also violatiye of
the Fundamental Rights of the applicant
guaranteed under Articles 14, 15 and 21 ol
the Constitution of India.

(ii) Consequent to relief at (i) being
granted, direct the respondents to
consider the applicant for IN SITU
prornotin from the date he is eligiblo
after counting his adhoc service towards
the regular one and also promote him froi;!
the date, if any of his junior is promoted
superseding him with all consequentiai
benefits 'like arrears of pay and
allowances, seniority etc.

(iii) Award exemplary cost for this
application with a further request to pass
any other, order/orders or
direction/directions or grant any ot!ie=-
relief/reliefs as deemed fit in thejighl
of the facts and circumstances of the
case.

5. The main contention of the applicant !•;;

that though he was appointed as Senior Scient) t

Officer (Chemistry) on adhoc basis, it was contin.uo!,".

and according to the regular procedure after dut

recommendation by the DPC and the order was .aiCs

issued in the name of the President of India arri



•Q

I r"-
/

(5)

hence, he is entitled to regularisation of \Jniy

services frotn the date of his adhoc appointment. In

support of his contention, he relied upon tnt,

decision of the Supreme, Court in 'The Direct RecrutI

Class-n Engineering Officers' Association versus

State of Maharashtra (JT 1990 (2) SC 26A).

6. The respondents, inter alia, have raised

a preliminary objection that there is no prima facie

case and no cause of action accrued to t'ne applicant.

They have submitted that one post of Senior

Scientific Officer was. created in 1985 and was lymg

vacant since -its creation. Due to non-framing of

recruitment rules, the vacancy could not be filled

up. The draft recruitment rules framed in 1987 wetc
referred to the Department of Personnel and Training

for approval. In the meanwhile, it was decided to

fill the post on adhoc basis as per the, provisiono ol

the draft recruitment rules ie. by promotioii.

failing which, by transfer on depuation (including o.i

short term contract basis), failing both, by dircci

recruitment. Dr. D.R. Lohar who was the senior

most officer in the feeder grade and was a1s:

eligible for consideration for promotion wa,

accordingly selected for the post by the Departmentc'

Promotion Committee for Group 'A'. He was appointee

as Senior Scientific ..Officer on ad hoc basis w.e.f..

3.7.87. The recruitment rules for the post has oeti

finally approved by the UPSC in July.1989 and were

notified on 4.12.89, Thereafter, on the basis e

recommendations of UPSC Dr.^ D.R. Lohar w.i.

appointed to the post of Senior Scientific Qfii...
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(Chemistry), Homoeopathy Pharmacopoeia LaboratJ&o^/'

Ghaziabad, in the scale of pay of Rs.3000-4500 i;i

regular capacity w.e.f. 8.3.90. Since according tu

instructions issued by the Cabinet Sscretar'at,

Department of Personnel and Administrative Reform:,

(memorandum Mo.22011/3/75-Estt.(D) dated 29.10,75)

(Annexure-I to the counter affidavit filed by th-r

respondents), the services rendered by the applicant

on adhoc basis in the grade concerned would not counl

for the purpose of seniority in that grade for

eligibility for promotion to the next higher gr.:L'e,

Hence, the respondents contended that the actioic

taken by them is in.order. They have prayed for th.:-

dismissal of the OA stating that the apfjlicant is not

• entitled for any of the reliefs as claimed by him,

! •

?. The applicant in his rejoinder har

• contended that the preliminary objections raised b\

I the respondents is not sustainable as, inter alia

; they have admitted his seniority in the feeder cadre,
I

• and eligibility for consideration for promotion, ant-
* rr

! ' he was in fact selected to the post by a regularl'
t

j constituted DPC and the appointment was also issuoti

•• in the name of the President of India. The applicant

!
i further submitted that the post in question was
i

i promotion post and the post that he was holding

i Scientific Officer (Chemistry) in the feeder cadre o;

' Senior Scientific Officer (Chemistry) and that he was

the senior most with -7-1/2 years regular service

the feeder post against 5 years regular servi-:,^

required for regular promotion and hence, he was

eligible for promotion on regular basis at the tifr;

V

k
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y of adhoc appointment itself. He referred

Ministry of Home Affairs Office Memorandisn

23/27/68-Estt. (B) dated 26.12.68 read with Departmc-iv

of Personnel and Administrative Reforms OffiL.;-

Memorandum No.23/51/71-Estt.(B) dated 25.9.72 and

submitted that the Department/Ministry after rnahi.i.,

the adhoc appointment should finalise the recruitmen

rules within a maximum period of 6 months. But i:i

this case, the Ministry took about 3 years tt.

finalise the recruitment rules which speaks volurnes

about the efficiency and care for the employes'-

future prospects by the respondents. He had further

referred to the revised instructions on adhoi.

appointment issued by the Department of Personnel ant

Training DM.No.38036/8/87-Estt.(D) dated 30.3.38 arc

stated that the persons whose adhoc promotions have

been made on seniority-cum-fitness basis as per the

direction of the Court and Tribunals must be given

seniority by the Government after taking into

consideration the' period of services rendered or

adhoc basis. He had also referred to several

instruction and guidelines relating to 'ihe

regularisation of adhoc services when the appointment

is by promotion of the officer in the feeder grade.

The applicant broadly reiterated the variou;;

averments made by him in the OA.

8. We have heard the learned counsel for the

parties at length and- have perused the relevant

documents and materials placed on record.
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9. So far as the preliminary objesri

raised by the respondents is concerned, we find Ibct

tlie same is not sustainable since the irapiiotirrj

Annexure-A order issued in March, 1993 clearly

indicates that the representation of the appllca"-'

dated 21.9.92 for regularisation of the period cf

adhoc service and counting for in situ promotion was

in fact rejected by respondent No.l and hence a cause

of action did arise on that date of rejection and tl'c

present application has been filed against the saiJ

order. We, therefore, proceed to consider the matte,•

on merits.

10. The-applicant has relied strongly on tdv

decision of the Hon'ble Supreme Court in the Direc::.

Recruit Class-II Engineering Officers' Associatio.a

versus State of Maharashtra (JT 1990 (2) SC 264) l.i

support of his case. It was held by the Court in tn.:;

aforesaid decision, inter alia, (at para-13) thus;:-

A

If an appointment is made by way cf
stop-gap arrangement, without considering
the claims of all the eligible available
persons and without following the rules of
appointment, the experience on such
appointment cannot be equated with the
experience of a regular appointee, because
of the qualitative difference in tlie
appointment. To equate the two would be to
treat two unequals as equal which would
violate the equality clause. But if the
appointment is made after considering the
claims of all eligible candidates and t!:e
appointee continues in the post
uninterruptedly till the regu;arisation of
his service in accordance with the rules
made for regular substantive appointments,
there is no reason to exclude the
officiating service for purpose of
seniority. Same will be the position li
the initial appointment itself is made in
accordance with the rules applicable to
substantive appointment as in the present
case. To hold otherwise will be
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o
discriminatory and arbitrary. T!
principle has been foil owed in innumerable
cases and has been further elaborated by
this Court in several judgements includlny
those in Baleshwar Dass versus Stats oi
U.P. and others: (1981) 1 SCR 449, and
Delhi Water Supibly and Sewage Disposal
Committee and others versus R.K. Kashyap
and others (1989) Supp.I SCC 194 with whicli
we are in agreement. In Narender Chadha
and others versus Union of India and others
(1986) I SCR 211, the officers wore
promoted although without following the
procedure prescribed under the Rules, b(.rl
they continuously worked for long period.,
of nearly 15-20 years on the posts withouL
being reverted. The period of their
continuous officiation was directed to be
counted for seniority as it was held that
any other view would be arbitrary and
violative of articles 14 and 16, There i;
considerable force in this view also. We,
therefore, confirm the principle of
counting towards seniority the period of
continuous officiation following .an
appointtnent made in accordance, with the
rules prescribed for regular substantlv.;
appointment in the service."

11. The above principles laid down by tl/:

Supreme Court have, been followed in a number of late;

decisions including the case of Masood Akhtar Thar,

versus State of Madhya Pradesh (1990) 3 IT 295 ami

Keshav Chandra Jos.hi versus Union of India (AIR 199":

(SO 284).

12. While so, it is admitted by t!;..)

respondents that the post of Senior Scientlf!'

Officer (Chemistry) in question was created in 190

and filled originally as per the draft recrul tnis;V~

rules and the applicant who was appointed to the sar,.!

post was the ^enior most officer in the feeder tad--?

and was also eligible for promotion, -accordingly, h:

was selected for the post by the Department:!!

Promotion Committee and on their recommendation, tir:

Presidential order appointing him on adhoc basis l?)

that post was issued on 10.7.87 (Annexurc A-4).

I
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subsequent orders extending the period of l!i(

appicant's appointment further upto 7.3.90 (Annexuros

A5, A6, A7 and A8) more or less on similar terms were

also issued in- the name of the President. From

8.3,90, the applicant on the recommendation of the

Departmental Promotion Committee was appointed to the

post in regular temporary capacity until further

orders (Annexure A-9) dated 10.4.90).

13. It is, .therefore, obvious that the

initial appointment of the applicant to the post and

its extension from 10.7.87 onwards upto the regulo"

appointment though termed as adhoc was as per the

Draft Recruitment Rules after selection by the

Departmental Promotion Committee and the relevanc

orders were also Presidential orders. There is no

mention in the aforesaid orders relating to thio

initial appointment and its extension thereof that

tlie adhoc service will not, count for seniority,

eligibility for promotion etc. as required under the

provisions of the O.M. dated 29.10.75 (supra)

itself, though in a routine way, it is mentioned th-at

such an appointment will continue till a specified

period or till the post is filled up on a regular

basis, whichever is earlier. The officiation of t'lo

applicant in the said post till his regular

appointment was also continuous without any break.

14, Moreover, the respondents in the)--

MA. 557/94 have furnislied certain

clarifications/information in response to this

Tribunal's order dated 24.3.95. It was submitted by
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rci;:.: Juif^ the adhoc appointment of the ap?1 iceni hj'.

wei'c ilifor'med that the UPGC (Ex8i:i,:tion f

tore:!..) tat';un) Rules do not contemplate obtai.-iii;^.

Liieii concurnciice for any adiioc 3ppoint:,,ar'!L. Thar

^:par:, the method of recruitment as provided undo:

t!ic etoit recruitnict rules as well as c'.c reQi.l.j:

recru*tiflsnt rules notified on 4.12.01 is by

proiflcLion, failing which,, by transfer on derutatUir

(including short-term contract), failinj both, by

direct recruitment (Scientific Officer (Clic-r. Istry),

Gcier.tific Officer (Pharmacopoe ia) wil!*! 0 yccrs

n regular service in the grade). Thei-e is no change 1 ;
'f

chc recruitmeiil rule relating to appoi.vtment by

prciiiction. The applicant in the present case,

admittedly, has been considered for the said post

nndc,' the draft recrui tiiient rules, scl ecled •j-W

-ppointod by the President on an adhoc basis. It io

al-c clnritied that no person is affected by t'i_

jpplicant'-s promotion or; ad hoc basis c- per the

P Draft Recruitment Rules as he was the only candidate

v.Tio r.:l filled the regular length of service of b

yeurc in the grade condition. The offiC'jr

iuuccioLcl y Junior to him (Mrs. Mani:ha Sanyo'.

Gar'.a,-) did not fulfil the reguiremcni o'' If: ct

C; 1C: 1 L 10 i! j

lb. Having considered all the above"

c li cuiiistancss, we are of the view that the appl icunt

was uppointod on an adhoc basis only on L'tc crouud
;

that "he recruitment rules were not finalised,

f'c'.vcrsr, it is not ad hoc in the sense t!,at it is

u;..

rcopordGicLs, inter aiia, that UPGC S-;S consulhcf f )/
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>.iu.L: di y . ii:Ci"8 wsre drdft reci"u 11ifiont ruled. A]"'

ucruoMc. were considered by the ['PC and Lrie

d,e;.M,edi;t was selected. The respondents have

eonilrired that no other person was affeetcd by h'e

;.dl:oc profflotion in Leras of the draft rexi u) tmcnt

rules. Ilcncc, though the applicant was aprointcJ o,:

_r: adhoc basis w.e.f. 3/7.1987, that appointniont Irjs

al . inc Lrapp.njs of a regular appointiTiOi/.. Ii; tlie

cirsjucLance., wc are satisfied that the r_,tio of the

Gupreire Couifs decision in Direct Recruit's case

exLra:led in para 10 squarely applies to th: clain cf

tnc eppl'icant. Accordingly, he shoLild be deon.ed to

itave been regularly appointed on the post of Senior

Sc.r.ntiric Officer (Chemistry) in the pay scale cf

51s.3000-<1500 from 3. 7.87. Therefore, the Ixpugned

erd_r at Atincxiiix- A rejecting the representalion 1

quj/xd, ye direct that for the purpose of in j'tu

prc.iiosion t'le applicant shall be dscimed to liavc bccii

regularly appointed on the post of Senior Scientifis

Cffircr (Chemistry) w.c.f. 3.7.87. O.A. disposed

of accordii'iyl yx No costs.

A. v'cdavall-;)
rismberd)

(N.y, hrishnau)
Acti,.j Cha/'xan


