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OoA® 550 of 1994

uith

0,A. 757 of 1994

OoA, 841 of 1994

OoAo 1531of 1994

Nqu Oelhij this the day of 0ctober^1994

Hon'ble Shri 3oP« Sharma jRember (3)

Hon'ble Shri BoKo Singhj nemberCA)

Shri Kul Bhuahan fladan
s/o late PloMo Madan,
C-2-C, Pocket-12j
House Nool64^3anakpuri»
New Delhi® o'ooo Applicant

By Advocate: Shri B«Da Keual Ramani

Vs •

1 o Union of Ind ia
through Cabinet Secretariat
Raehtrapati Bhauan,
Hew Delhi®

2o Additional Secretary (Personnel)
Cabinet Secretariat
Room No®8i».Bj South Blocks
Neu Delhi®

3® 3oint Secretary(Per8onnel)
Cabinet Secretariat,
Room No®8^, South Block,
Neu Delhio

4® Under Secretary(Personnel lU)
Cabinet Secretariat
Room No®8»B, South Block,
Nqu Delhi® ®o®. Respondents

By Advocate: Shri WoK® Gupta
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1 » Shri Ao So Gupta,
3/0 Shri ^oPo Gupta,
aged about 45 years,
R/q Ao.18, Raks'ni Kunj,
Neu Oelht.

2o Shri Sandal,
3/0 Shri Sandal,
R/o WoNo,528, Sector-169
Faridabad(Haryana)

3o Shri Basudev,
s/o Shri n. Ram,
R/o C-128, Nanak Chand Basti,
Kotla riubarakpur,
Neu Oelhio

4o ^hri Q.C, Ohyani,
a/o Shri B,fo EKhyani,
R/o BR-20/8, Shalimar Bagh,
Neu DelhXo

5<, Shri Chandra Sekharan A^k.
s/o Shri A,Ko Ezhuthassan,
R/o '*'oNo,925 ,30ctor-4,
RoKo Puram,
Neu Oelhio

60 Shri Ramesh Kumar,
s/o late Shri Cheddilal,
R/o House No»70,
Rauinder ,Nagar,NBar Khan IHarket,
Neu Delhio

7o Shri WoKo Gupta,
3/0 late Shri OoPo Gupta,
R/o QoNoo337,S0ctor-5,
RoKo Puram,Neu Oelhio

60 Shri Fio Gopalakriahnan,
A s/o late Shri Suamy Naidu,
• R/o 38, 8-.6,Sector 4,

Rohini,
Oelhio

9o Shri Raj Narain Sharma,
3/0 late Shri Gopal Narain Sharma,
R/o UZ-317,Naraina Village,
Neu Oelhio

lOo Shri Rakash Kumar,
a/o late Shri Ramesuar Chander,

A-2ia,f-loti Bagh-I,
Neu Oelhio 0000 Applicants

By Advrocatef Shri 808, Raval

Vso

1 o Union of. India ,
through the Cabinet Secretary,
Govto of India,
Rashtrapati Bhavan,
Neu Oelhio
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2o The Secretary.
Research and Analysis Uling,
Cabinet Secretariat,
Govto of India,
Room Nd«8-8, South Slock,
New Delhi,

By Advocate:: Shri f1oK» Gupta

Shri fOahesh Ahluualia,
s/o Shri Sita Ram,
R/o C-4-.B/2,1 9,3anakpuri,
Neu Delhi, ^

By Advocate;: Shri 3,8, ftaual

Vs,

1, Union of India
through the Cabinet Secretary,
Cabinet Secretariat,
Rashtrapati Shaven,
Neu Delhi,

2, The Secretary-
Research! and Analysis Ding,
Cabinet Secretariat,
Room No,8-8, South Block,
New DeIhio

By Advocate: Shri PlaK, Gupta

iloA<>No.l531 /94

Shri Anjan Sain Gupta,
s/o Shri 0,C, Sen Gupta,
R/o 23—F, Gasta Houseing Society,
Teacher's Colony,Block B-3,
Paschira l/ihar,
Neu Delhi

By Advocate: Shri 8,8, Rayal
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1, Union of India
through the Cabinet Secretary,
Rashtrapati Bhauan,
Neu Delhi,

2, The Secretary,
Research and Artelysis Ding,
Cabinet Secretariat,
Govt, of India,
Room No,8-B,South Block,
Neu Delhi,

By Advocate: Shri MoK, Gupta
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JqPq Sharma.Member {3^

Since common question of fact and lau

is involved, all the cases are taken together and

disposed of by a common judgement. In fact the

arguments in all these cases uere also heard

together.

O.A.550/94 fi^eri on 18.3^94

2. The applicant Shri KQi..Bhushan Madan

was put under suspension u.e.f. 29.11.80 uhile

he was uorklng as L.Q.C. in Cabinet Secretariat

having been arrested by the police in a criminal

case u/s 342 , 353 and 506 IPC in FIR N0.311

dated 27.11.BO# He was suspended alonguith
32 othar employees of the Cabinet Secretariat,

This suspension order was revoked by the order
datad2.3,87,: msntioning the fact that a disciplinary
enquiry under *^016 16 of the CCS(CCA)Rules,1965
is contemplated against him. The applicant,

therefore, uas re-instated in service on 2.3.87.

The relief claimed by the applicant in this

application is that the applicant be granted

full pay allowances of the suspended period

from 29.11.80 to 1.3.87. Tlhts other relief prayed

for by the applicant for quashing of the orders

dated 28.4.87, 25.1.88, 30.9.88 and 11/12.1.89
and order dated 7.3.94 has not been pressed.

The order dated 28.4.87 is an order passed by
the disciplinary authority in the departmental

proceedings initiated under Rule 16 of CCS(CCA)
Hulas on the basis of a chargesheet issued by
order dated 5,3.87, imposing the penalty of

Ll
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censureo The order dated 25»1o88 is passed by

dieciulinar'y authority under FR 54(b)(1) that

the period pf suspension in respect of Shri Kul

Bhuahan HadaOjlo^oC# from 29o11o80 to 1,3o87

will be treated as period not spent on duty and

the subsistence allowance paid to ohri Kul

Bhusl^n f^adanpLo^oCo during the said period will

be treated as pay and allowance for that period»

It was further ordered that the period of suspension

though not on duty shall count for the purposes

of (a) Carried Leave, (b) Annual increments (c)

Pension ard' OCRG benefits. The order dated

30o9o88 andi 11/12,1,89 was passed by the higher

authorities: under Rule 27(3) and Rule 29(1 )(U)

(a) of the CCS(CCA)Rules,1 965 respectively.

The order dated 7,3,94 is to the effect that

the applicant cannot get the benefit accrued

to Shri OoPl, Soni,ARO (S&T) as a sequel- to the

judgement delivered by the CAT cannot be autoo

matically exterded to him. Thus, the only

relief in this application for the payment of

pay and allowances for the suspension period

from 29,1 IvSO to 1,3,87 with 12% interest on

arrears of pay,

757/94 filBd on 6.4.'94

3, in the above application Shri A,3, Gupta

and 9 others have jointly filed this applicatlono

aggrieved by ths order dated 9,3,94 rejecting the

request for extending the benefit accrued to 3,^,

Soni as a sequQl to the judgamant delivered by

the CAT in the case filed by Shri Soni, A similar

order has been passed in the case of Applicant

No,2 on the. same date, A similar order was

passed on 15,3,94 in the case of Applicant No,3,

lii
0 0 06,



f\^Ths applicants were also among thoaa 33 offioiaii /
against whom FIR was lodged on 29o11o80 aa referred

to above in the case of Kul Bhushan Wadan in OoA,

550/94® The applicants uere also likeuise suspended

by tho order dated 29«m90 and that suspansion

uas revoked on 2«3o87o An these applicants were

also servedi uith the chargesheet under Rule 1 6 of

CC3 (CCA )Rules ,1965 which anded^a punishmant of
censure on the applicants. A similar ordpr uas

passed in the case of above applicants disallowing

the full pay and allowances under the period

suspension and also treating that period to ba

counted to be spent on duty only for the bansfit

of leavej,increments, pension and gratuity^

4o The relisf claimed by the applicants is

to quash the orders of not giving benefits to the

applicants of the judgaraant of the case 3,f1, Soni,
ARO(a&T) and that the period of suspansion from

29o11,80 to 1o3oa7 be treated as period spent on
duty for all practical purposes including for
the purpose of pay and allowances followed by all
consequential benefits like seniority,promotion,
confirmation, arrears of pay and allowances,bonus
and any other benefits alongwith interest and
also cost of this application,

5o Shri flahash Ahluualia,Field Assistant

(under suepansion) haa alaa the similar grievance
aaaalling the order dated 1.6.92 uhare he uaa
Inforntad that the matter with respect to hie
repreeentation dated 1.6.92 ia under consideration

OOo 7 o
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and he uill be informed of the out com® in due

course of time. His further representationa to

the effect that he may also b® given the benefits

of the judgement of Soni Uso UOI 0oAo856/90

yas not disposed of«

60 He has also prayed for the grant of

the reliefs that the period of suspension from

29o11o80 to 1«3o87 bo treated as period spent

on duty for all practical purposes including for

the purpoba of pay and aliouances with all

consequential benefits of seniority^ proraotionp

CO nf ir mat ion,crossing of EoBo and the arrears

be paid uith 18^ interest alongwith cost of tf©

application,

0„A. 1531/94 filed on 20.7.94

7o The applicant has assailed the order

dated 22(>7o93 informing the applicant that hie

representation dated 21,5o93 regarding regular!®

sation of suspension period as on duty is under

consideration of the authority and the outcome

will be intimated but he has not since been

informed 0 The case of the applicant is almost

the same as the applicants of the above noted

Original Applications and he has also prayed

for the grant of the same relief ioa, the periled

of suspension from 29ol1oB0 to 1.3,87 be treated

as period spent o^ duty for all practical

purposes including for the purpose of pay and

allouancas folloued by all consequential

benefits like seniority, promotion, confirmation

and arrears of fsy be paid alonguith 18^

interest uith cost of the application,

,0,8,'
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80 Notice was issued to the respondents uho

almost filed the same reply in the first three

Original AppHcationso Taking certain preliminary

objection that the application is not maintainable

and is hopeless debarred by delay and laches as
uas filed later on

uell as by limitatJLon<, Similar reply/ the remaining OoA<,

9o Before deciding the main issue, the relevant

facts are that all the applicants were arrested by

the police on institution of a criminal case by

the Efiepartmsnt itself while they were posted 0(0

various posts in the Cabinet Secreteriato There

was some pen«doun strike which lead to certain ugly

incidairsit; and the authorities hava^therefore^ lodged

the fIR against all these applicants alongwith

certain other colleagues working in the Cabinet

Secretariat® That criminal case continued and the

applicants were put under suspension as said above

WeSofo 29o11q60o T^t criminal case was withdrawn

by the order dated 2Bo2a87 passed by FloPlo New Delhi

and the same is quoted below:-
."j

®Th8 prosecution has already moved an
application dated 6o2o87 for permission to

withdraw the caseo The grounds on which the

withdrawal is sought are that all the accused

are government servantso In order to maintain

cordial relations between the government

employees and the Governraertt j the prosecution

is of the opinion that the case roust be with

drawn® The accused persons have already faced

a trial for about six years® Keeping in view

the facts and circumstances of the case and

the grounds mentioned in the application,

it appears that it will bain the interest of

justice to allow the application® Accordingly

the application is allowed®

900^0
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StatGinent of A^PoPo Shri SioS# f'laya

recorded separately©

In vieu of the statement, the accused

persons are acquittedo File be consiQned

to

After the aforesaid order uas passed the

competent authority by the order 2o3e67 revoked

the order of suspension dated 29«11e80 uhich

is quoted bslou3»

UH£R£AS an order placing under

suspension uas made by the 3oin l3irector(C)
on 29o11o80 vide Order Mo .H/^CSMW/BO dated

29,1108O0

UHEREAS after investigation in

FIR Moo311/80 of Lodhi Colony-Police

Station he alonguith others was prosecuted

in a Court of Lau on criminal charges

and the Government thought it fit to

withdrau the case and the Court alloued

application for uithdraual and technically

acquitted «

WHEREAS it is contemplated to hold

proceedings only, under Rule 16 of the

CCS(CCA) RulB3p1965

NOW THEREFOfCp 1^ in exercise of the

powers conferred by clause (c) of sub»rul9(5)
of Rule 16 of the CCS(CCA)Rule8p1965 hereby
revoke the said order of suspension u ith

immedia te ef fee t •

sd/-
00INT SECRETARY(PER3)
APPOINTING AUTHORITY ^

Oo o Id,
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Thereafter, the disciplinary authority vide flemoo

Moo 2 3/2/07«.P0rs»2 dated 5o3«87 initiated the

disciplinary proceedings under fiule 16 of the

CC3(CCA)Rules, 1 965o The disciplinary authority

vide order dated 28o4o67 and after considering

the reply filed by the applicants that since

unconditional apology was tendered so it uas
infl'ict

illegal to punishment after the uithdraual

of the criminal case and further offered un®

qualified applogy praying for the closure of the

file, the disciplinary authority held the charge

eetablishad against the applicants and imposed

the penalty of censure on the applicantso The

disciplinary authority further by the order

dated 25a1o88 passed the order under FR 54(@);.

it ha.lcf)v; •, j that the suspension in
further

the case uas not unjustified^passed the order

under FR 54(B)(1) that the period of suspension

from 29«11oB0 to 1o3o67 uill be treated as

period not spent on duty and the subsistence

allouance paid during the said period will be

'treated as pay and allowances for that periodo

It uas furthsr ordered that the period of suspanaion

though not on duty shall count for the purposes

of (a) Earnad Leave, (b) Annual increcnsnts and

(c) pension and DCRG benefitso This order has

been upheld by the higher authorities in appeal

and revision by the orders dated 30o9o68 and

11/12o1 o89 respectivelya

13,0 •• O
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tOo It appears that t he applicants have been

making unsuccessful representations again and again

and one of such representations uas made by. some

of the applicants after the case of DeW# Soni uas

decided by the Principal Bench in <.866/90 by

the order dated 22o4a92o In that case 3<»f')o i>oni

uas also a party to the incident of 27o11o80

alonguith the applicants and some other etnployeeSo

The Tribunal in that case relying on the decision

of the Hon'bla Supreme Court in the case of

Brahma Chandra Gupta \/so UOI AIR 1984 S,Co38G

and the Full Bench decision of CAT in the case of

So Samson Martin Us« UOI & Ors reported in

1990(1 )ATLT (CAT) 161p gave the follouing directions

to the respondents!-

® In the light of the foregoing discussion^

the application is disposed of with the folloying

order and directions:

(i) The respondents are directed to treat

the period of applicant's suspsnsion
from 29o11o80 to 1 93.87 as 'on duty'.

They shall pay him full pay and allou«

ances from 29o11o80 to 1 a3o87. He is

also entitled to other monetary benefits

which would have accrued to a Government

servant who uas not placed under

suspension.

(ii) The respondelnts shall take steps to
constitute review EiePoC. to consider

the case of the applicant for crossing

the efficiency Bar when it fell due.

Similarly^ his case for further promotion

should also be considered by a review

O.PoCo The review OoPoC. should also

take into account the order of the

Metropolitan Magistrate acquitting

\y ...12.
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the applicant in the criminal caseo

The OoPoC, also should not take into account

any remarks contained in the annual confis*
dential reports of the applicant relating

to his suspension or pendency of criminal
case against hinjo In case, the rev/ieu
CloPftCs find him fit for crossing the EoBo
from the due date, the applicant shall be

alloued to cross the Efficiency Bar from
the said date. Similarly, if the revieu

Q.PoCo finds him fit for promotion he

shall be promoted from the date his imniediaws
junior uas so promoted. In that event,
he Would also be entitled to the arrears of

pay and allowanceso

(ill) The respondents shall comply with the above
directions as expeditiously es possible and

preferably within a period of four months
from the date of communication of this order.

(iv)There will be no order as to costs«°

The respondents have d isposed of representations of

some of the applicants by the order dated 7th and 15th

March,1994 and other applicants were also informed

that their matter is under consideration and after

decision is* taken, they will bs informed. However,

no reply was given in the case of Anjan San Gupta

in O.A. No.1531/94 as he made the representation

in 1993.

11. The question to be decided in all these Q.Aa.

is whether the Govt. servant who had been suspended

on the initiation of criminal proceedings against

him and the suspension order was subsequently

revoked with specific condition that a minor

penalty chargesheet shall be issued for the same

I

^ 13
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misconduct, in vieu of the fact that the acduittal

by the criminal court in the earlier instituted

criminal proceedings was technical, he is entitled

to full pay and allowances for the period during

which he was kept under suspension. FR 54-8 lays

down a provision for the treatment of such period

by the competent authority on the r e-ins tatement

of a suspended employee regarding the pay ar«j

allowances to be paid to such Govt, servant of

the period of suspension ending with re-instatement

and whether or not the said period shall be

treated as a period spent on duty. It further

lays down in 8ub.4:lause (3) that where the

authority competent to order reinstatement is

of the opinion that the suspension was wholly

unjustified, the Govt, servant shall, subject

to provision of eub-rula (8) be paid the full

pay a nd allowance's to bhich he would have been

entitlec^had he not been suspended. In such

a case the period of suspension shall be treated

as a period spent on duty for all purposes,
other cases hesides

In sub rule 5 of rule 54-8 that in^ose cases

referred to sub rule 2 and 3^ the Govt, servant

shall be paid such amount, not being the whole,

of the pay a nd allowances to which he would have

been entitled he not been suspended, as the

competent authority may determine after giving

a notice to the Govt, servant of the quantum

proposed and after considering the representation,

if any submitted by him in ttet connection.

.14,
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In such a case the period of suspension shall not

be treated as a period spent on duty unlass the cotnpsten

authority specifically^irects that it shall bo

80 treated in any specified purpose,

12o' The contention of the learned counsel

for the applicants in all the 0,A3 is that

similarly oituated employees uere not granted the

benefits of the suspension period in terms of

full pay and allowances had- filed applications

before the Principal Bench and they have been

granted the reliefs of full pay and allouancesyf
the suspension period. These cases are l^eC,

Batra V, UOI & Ors, 0,A, Noo2319/BB decided on

24,12,93; R,Ro Plakhija Vs, UOI & ors. OoAoNo,

2572/89 decided on 23,10,^92 and 3,PI, Soni 0,A,

No,866/90 decided on 22,4,92,' It is therefore
are

argued that t he applicants X covered by the

above decisions of the Tribunal, It is furti^r

argued that acquittal in the criminal case would

render tha suspension wholly tjn».justified and

th^. .they would be entitled to full pay and

allowances, consequential benefits etc, and also

to treatment of the said period as on duty for

all purposes and that punishment of censure

awarded to them was illegal. The learned counsel

for the a pplio ants has placed reliance on tha

full Bench decision of 3, Samson Plartin Vs, UOI &

Ors, The reliance has also been placed on the

case of Brahma CharKlra Gupta l/s, UOI decided by

Hon'bla Supreme Court reported in AIR 1904

SoC, 380, It is further argued that the applicants

O, O15,
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ara entitled to the benefits of the judgement

already delivered in similar cases and placed

relianca on the case of Oevi Ram Vo UNION OF

If^IA reported in 1992(2) ATC 482^ decided by

the Principal Bench. Ue have considered all

theae . aspects of the matter and considered

the various judgements relied by the counsel

for the applisntso The full Bench decision

of SoSamson Martin (supra) is squarely based

on the decision of Hon'ble Supreme Court in

the case of Brahma Chandra Gupta (supra).

In fact the case of Brahma Chandra Gupta

relates to an employee who uas involved in a

criminal case under section 19F of the Indian

Arms Act and was con\/icted by the Lower Court

but the Appellate Court set aside the conOlctlon

and acquitted him holding not guilty of the

offence with which he was charged. In the full

bench case it was held that whatever be the

circumstances of acquittal, when the disciplinary

authority has chosen to suspend- >on the fact

of the criminal proceedings only and td

till the end of the proceedings, it has no

discretion on matters of pay and has to abide
order of the

by the^criminal court. There is nothing like

honourable acquittal in the legal framework of

criminal law in force in our countryo Honourable
^0.

acquittal is no longer legal concapto There®

fore, it is not open to the competent authority

to scan the order as to find out whether the

k ,16<
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person chargesheeted yas honourably acquitted

or noto It has tsherefore been held if the

disciplinary authority misdirects itself and

indulgence in the exercise of finding out the

decree of culpability from the scrutiny of the

judgement it is necessarily prone to commit

errors# It was jtherefore^eId when suspension

is wholly due to a criminal proceedings, the

acquittal at the end of such proceedings, would

render the suspension wholly unjustified and the

disciplinary authority does not have to analyse
with the judgement of the Criminal Court to come

to its own conclusion regarding the degree, of

proof in respect of the culpability# In the

later part of the judgement, the Berth in para
15 also observed as follows;

°Ue are aware that there are certain
cases of technical acquittal. For instance,
under Sec,32o(B) of the Criminal Procedure
Code, the composition of offence done by
parties will have the effect of acquittal#
Similarly,under Sec,321 of the same Criminal
Procedure Code, in case of withdrawal by the
prosecution after the charge has been framed,
the accused shall fee aequitted# The absence
of valid sanction by the competent authority
may also entail acquittal. Even in such
cases, regarding the culpability of the
employee, nothing will be known to the disci„
plinary authority with certainty# There
fore whatever the circumstances of acquittal
when the disciplinary authority has chosen
to suspend on the fact of the criminal pro
ceedings only and to wait till the end of
the proceeding, it has no discretion on
matter of the pay and has to abide by the
verdict of the Criminal Court#®

,17#
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13<> Tha Full Bench has also placed reliance aa

said a bova in tha case of Brahma Chandra Gupta(Supra)

and the relevant portion of the ratio of the judga<*

roent is in para 6 of the report at page 436

(1984 ) 2 see 433 and the same is quoted belows-

®ThQ appellant was a permanent UOC
uho has already retired on superannuation

and tmjst receive a measure of soci-economic

justice. Keeping in vieu the facts of the
case that the appellant oas never hauled qg

for departmental en^jujr.y(emphasis supplied),
that he was prosecuted and has been ulti

mately acquitted, and on being acquitted he
uas reir@tated and uaspaid full salary for

the period commencing from his acquittal,

and further that even for the period in

question the concerned authority has not

held that the sus pension uas uholly juatj-
fied(Bmpha3i8 supplied) because three-
fourth of the salary is ordered to be paid,

ue are of the opinion that the approach of

the trial court yas correct and unassliable

14(r Noy analysing both tha authorities 1,8,

the Full Bench and the case of Brahma Chandra

Gupta there is a clear distinction in the present

case. In the present case the criminal case uas

uithdraun by the prosecution on the applicant's

tendering unconditional apology and the Full Bench

also in para 15 quoted above treated such a case

olS technical acquittal because the criminal court

also did not go into tha culpability of the

applicants with respect to the allegations of

certain conduct uhioh amounted to an offence

under section 342, 353 and 5Q6 IPC, Further in

this case the alleged acts of tha applicants uere

0 • e 1B<
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committed with regard to the authorities when they
were posted in Cabinet Secretariat on various

capacitieso' In view of all these facts and cir.»

cumstances, the order of revocation of suspension
categorically mentioned in the order dated 2o3o87

that an enquiry under Rule 16 of thaCCS(CCA)Rula8,>
1965 is contemplated inspite of the order of

a-evocatSon of suepeneion and reinstating the

applicants in service. Now the decision cited

by the learned counsel of Soni came t© a

conclusion only on the basis of the full bench

decision and the case of arahma Chandra Gupta but
as indicated above both these cases cannot oquareiy
apply to the case of the applicants, In/Sse of

Soni only the finding has been arrived at
"v.

Without giving any ratio in para 14 stating that
"in our opinionp the acquittal in the instant
case is not a technical acquittal, as has been

wrongly concluded by the respondents." There is

no dther discussion whatsoever on the provisions
of FR 54-B nor the para 15 of the Full Bench

decision quoted above has been coreidered where
in a case of withdrawal of prosecution the Full

Bench has a1® observed that in case of withdrawal
of prosecution under section 321 of the Cr.P.C.
the accused gets only technical acquittal,

15. In the other 0,A. 2572/89 of R.R,
Makhija, the same bench came to the same finding.
However, the provision of FR 54 sub rule 5 hag been
referred to but it has not been analysed and
referring to the case of Madras High Court in

4
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UOI Va, Jayarara •amodhar Tiroiri 196o(l)nU 4lo

and another case decided by the Tribunal in the

case of PI. Jayarangam Vs, Senior Supdt, of Post

Offices 1988(7) ATC 676 held that the applicant

is entitled to full pay and allowances for the

suspension period. The facts of the case of

Oayaram Oamodhar Timiri as Bell as of PI, 3aya«.

rangam have not been at all touched in the

aforesaid judgement. In both these cases the

pharaseology on acduittal has been discussed

holding that there cannot be different kinds of

acquittal in a criminal case, Even in the case

of Oayaram Daroodhar Timiri Madras High Court

observed that once there is an acquittal and

in the absence of any other disciplinary pro

ceedings lauQbhed by the Government, the plaintiff

would be entitled to continue in the employment

and he should be reinstated. Thus, on the faca

of it the issue involved in both these cases was

regarding the nature of acquittal and the Cull

Bench decision in the case of S, Biamson Martin

do observe that there are technical acquittal

also in criminal cases but the technical acquittal

is as good as honourable acQuittal for all

purposes. This aspect will be dealt with in

the later part of the judgement with reference to

the law laid down by the Hon'ble Supreme Court,

The case of R.R, Plakhija having been discussed,
now we come to the case of R,C, Batra Vs, UOI &

•rs, decided on 24,12,93, In para 5 of this

vU ,,20.
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judgement the Tribunal has taken it as a covered cesa

with the decision of the case of DoR, Soni(l>upra) and

the full Bench decision in the case of 3» Sarason fiartin

(S>upra) and passed the final orders» The next case

of Baluant Singh Solanki 0«A#252/89 decided on 20o2a94#

In this judgement after discussing the facts and

after observing in para 8 of the judgement that the

counsel Shri PoPo Khurana is unable to state uhy

the judgement of the case of 3#Pl# Soni cannot be

followed and the Tribunal observing that there is no

difference between these 2 cases ioO# of the applicant

and 3#f'1o Soni gave similar directions in that case also#

t

16o As pointed out earlier, the Hon ble Supreme

Court has considered in some of the recent decisions

as to how the period of suspension of Govt# servant

after his achuittal from the criminal case, having

been suspended earlier, has to be treated after

his reinstatement by the administration,

17# In the case of flanagement of Reserve Bank

of India ,New Delhi Us# Bhopal Singh Panchal decided

by Three Judges of the Hon'bie Supreme Court reported

in (1994)1 S#CoCo 541, the Hon'bie Supreme Court

considered the case of a Sank employee#, The said

Bank employee was involved in a case under section

302 IPC and on his conviction by the Session Judge,

the employee was dismissed from the service, Howevor,

on appeal against this conviction, the High Court

allowed the appeal and acquitted him of the offence

giving him the benefit of doubt# The petitioner

did not reinstate the employee who raised an

industrial dispute and the Central Govt# Industrial

Tribunal by the judgement Play 19,1983 gave the

I
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award that the disroiasal was unjustified, puashed

the same and ordered the bank to reinstate the

employee with full back wages and to allow conti

nuity in service as if he Uas never dismissed from

servicso The Bank reinstated the employee in

service by ,the order dated 24,8,83 and treated

him on duty during the period from April 28,1977

to August 23,1 983 and paid him admissible wages

for the back period. Tt® employee filed application

before the Labour Court under section 33-C(2) of

the Industrial Dispute Act,1947 claiming the diff=

erencs in amount paid to him as subsistence allowanco

during the period of suspension from September 18j

1974 till the date of his dismissal i.e, April 28,

1977, He also claimed other benefits of increment

etc, whereby his pay on reinstatement has to b a

fixed taking into account the increments earned by

him during the period of suspension. The Labour

Court decreed the claim of the employee which was

impugned before the Hon'ble Supreme Court, The

Hon'ble Supreme Court framed the question for

consideration »uhether the order of suspension io

automatically se^aside on reinstatement end

whether the Management cannot deal with the period
of suspension according to regulations governing
the service conditions®. The Hon'ble Supreme Court

considered the relevant provisions of the

regulations 39, 46 and 47 which lay down that an

employee who is arrested for an offence his period
of absence from duty is to be treated as not being

L o2^c
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beyond circumstances under his controls In such

circumstances uhen he is treated as being under

suspension during the said period^ he is entitled

to subsistence allowance. The competent authority whilo

deciding. . an employee uho is sasponded

in such circumstances is entitled to his pay and

allowances or not and to what extent,if any,and

whether the period is to be treated as on duty or

on leave, has to take into consideration the

circumstances of each case. It is only if such

an employee is acquitted,of all blame and io

treated by the coropeterfc authority as being on

duty during the period of suspension that such

employee is entitled to full pay and allowances

for the said period. In other words,regulatlopa

veot . tthe pouor axcluaivaly in the ttank to treat

the period of suspension on duty or on leave or

otherwise. The power thus vested cannot be

veiidly; challenged. During this period the
, isemployee renders no work, He/absejutj for reasons

of hio oun involvement in the misconduct and the
ua y

Sank io io.n©./ responaibl® for keeping him away
from his dutias. The flank therefore cannot b0

saddled with the liability to pay him as salary
and allowance for the period. That will be

against the principle of no work, no pay and

positively inequitable to those who have to work
and earn their pay. As it is, even during such
period, the employee earns subsistence allowance
by virtue of the Regulations. In tte circumstances,
the Bank's pouar in that behalf is umasscSSlabla,

I
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13.. The regulations referred to above are
in - pari materia with PR 54-8 which envisagea
every eventuality for a Govto servant under suspension
regarding payment of full pay and allouances after
his exoneration from the blame either in departmental
enquiry or in a criminal case,

19<,' The Hon^ble Supreme Court also considered
this matter in the case of Oepot Manager^ Andhra
Pradesh State Road Transport CorporationpHanucnakonda
Vs® U® Venkataawarulu and Another reported in

audgemant Today 1994(3)S®C®1 99; In that case also

regulations 18,20 and 2tl of the Andhra Pradesh

^Jtate Road Transport Corporation Employees (Classic,

fication,Control and App0al)Regulations,! 967 were
considered® The question in that case was fraraad

whether an employee of the APSHTC was kopt under

suspension pending investigation, inquiry or trial

in a criminal prosecution, is entitled to salary

for the period of suspension after the criminal

proceedings are terminated in his favour® The

Hon'bla Supreme Court after considering the various

aspects of the matter held that on acquittal and

reinstatement an employee does not become, without

any further scrutiny, entitled to the payment of

full OQlary for the period during i.tfiich he remained

under suspension and that it is open to the

competent authority uto >, withhold paynent of full

salary for the suspension period on justifiable

grounds® The High Court has answered the quastiian
- • J

in favour of the employees which waa QsaECMsd

the authorities before the Hon'ble Supreme Court®

24 •O 0 o O
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Thus, it has been held that it is open to the compatont
authority after issuing a shou cause notice in respect

of the proposed action and considering his reply before

passing an order regarding the payment of full salary

for the period of suspension. Thus, the relief

granted to the employees by. the High Court uas quashsd

by the Hon'ble Supreme Court,

20o The concept of the Full Bench in the

case of S, Samson Hartin that there is nothing

Honourabla acquittal cannot be accepted as a good

lau in uieu of the decision of the Hon'ble Supreme

Court in the case of Clanagement of Reserve Bank of

India,New Oelhi (Supra), The Hon'ble Supreme Court

has held that High Court acquitted the respondent

araplayees giving the benefit of doubt, the Bank

riqHtly refused to reinstate him in service on the

ground that it uas not a honourable acQuittal as

required by Regulation 46(4) of the Reserve Bank

of lndia(3taff) Regulations,! 948, The aforesaid

Bank employee uas convicted by the Session Budge

and uas dismissed from service on account of his

conviction, Uhen the High Court acquitted the

Bank employee giving the benefit of doubt, the

Bank refused to reinstate him in service on the

ground that it uasnot ttnohourabla acquittal.

Regulation 46 of the regulations in sub clause 4

provides uhsre an employee has been dismissed on

account of his conviction in pursuance of sub

regulation 3 of Regulation 46 and the related

conviction is set aside by a higher court and the

employee is hQ.nQurablv acquitted(etnphaaia supplied),

he uili be reinstated in service. Thus, the

0 9 O o
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acquittal of a Govto servant by crirainQl court

can still be seen whether it is clean acquittal

or a technical acquittalo The Full Bench in S,

damson Martin ca30^had already held that whan a

criminal case is withdrawn by the prosecution

against an accused then it is technical

2lo In view of the above law laid down by

the Hon'ble Supreme Court there remains no doubt

that the competent authority exercises its power

under a statutory rule FR 54-B and after giving

a show cause notica he is authorised to pass an

order with reasoning for treating the period of

suspension of a Govt® servant because of a criminal

case till he is reinstated on the decision of ti^

criminal casa«

22o The Principal Bench in the case of

Ram Phal and others Vso UOI & Orso presided over

by Hon*blo Bustice \/,S, Maliroath in To.9go/85, in

Civil Writ 522/1984 decided on March 3^1992

considered a similar case of regularisation of

period by payment of full pay and allowamces

with all other benefits for the period under

suspension till reinstatement consequent upon

withdrawal of case against him. The Principal

Bench has considered this matter and disagreeirg

with the view taken by the Delhi High Court in

the case of Kartar Singh Vs, UOI (1983) 1 ILR

466(Delhi High Court) held that withdrawal of a

criminal case on tendering unconditional apology

is not an 0j(;oneration from the blame and

26,9 d 9 0
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suspanaion cannot be treated ag unjustified for

uhich full emoluments could be claimed under FR54»8

Though this case uas decided on March 3,1992 and
has also been reported but it has not bean placed
before the Principal Bsnch while deciding Ooft,

865/90 by the order dated 22.4o92o The subsequent
decisions in similar matters in 0,A .2572/89,0«
2319/88 and OoAo252/89 were delivered on 23o10o92,
24o12<,93 and 28o2oi94 respectively. There should

have been uniformity of decision atleast in the

Principal Bench but the earlier decision has not

been placed or cited in any of the case irelied-

by the counsel for the applicants. The facts of

Bam Phal and others case are almost identical

with the facts of the present case. Ram Phal &

Others during the year 196? was involved in a

criminal case for offence punishable under section

7 of the Essential Services Maintenance Act.

The petitioners of that case alonguith others

tendered unconditional apology whereupon the

criminal cases launched againot them were with-

drawn in the year 1971. The competent authority

passed the order treating the period of suspension

as on duty for the purposes of leave, pension,

increment and seniority and for the period of

suspension the emoluments would be restricted to

the subsistence allowance and other allowances

admissible to them under the provision of FR 53.

A similar situated person Kartar Singh filed a

writ petition before the Qellhi High Court and he

was granted" the full relief for the suspension

period and the same was claimed by Ram Phal &

0 ..27.
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Othara before the Tribunal as the writ petition
filed before the Delhi High Court in 1984 was

transferred to the Principal Bem:h, Firstly
the Principal Bench in this case found that

there uiere delay and laches on the part of the
{

petitioners in approaching t he court for the
relief and there was no satisfactory explanation

placed before the Bench# It was also held that

cause of action cannot be deemed to have accrued

or revived to the petitioners in the writ petition

by the judgement in Kartar Singh case by the
Delhi High Court# The Tribunal therefore disagreeing
with the view taken by the Delhi High Court re

jected the writ petition as well as ToA, after

interprets ting sub clause ^2) o.fvFR 54 as than

existed. The Full Bench decision of S# Samson

fartin (supra) which was decided on 11o1o#89 of

course was not placed before the Principal Bench

in this reported case. However, the fact remains

that FR-54(b) has a similar provision even now

which give power to the competent authority to
consider the period of suspension under clause (S)
and if the suspension was totally unjustified only
in that case the relief could be claimed and granted
t-to the claimant of the suspension period# The
present case is fully covered by the decision of

Ram Phal oase#

23o The Hon'ble Supreme Court also considered
a similar point of reinstatement of an acquitted

employee from a criminal case in the case of

• so 28 #
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Sagir Ahmad reported in (1994)27 ATC 78, In that
case the Gov/to servant has worked over 5 years im
the Income tax Oepartraent. He was involved in a

criminal case and was arrested on 17o4o85, By an
order dated 18o4o85 his services ware terminated,
informing the employee that his services were

\

terminated becatee of his involvement in a criminal
case and his consequent arrest by the police.

However, he was acquitted in the criminal case by
the judgement idated 14.1,92, He came before C,AJ,

but his application was dismissed on the ground of

delay. The Hon'ble Supreme Court allowed the appeal
setting aside the order of the Tribunal directing
the respondents to reinstate the applicant in

service and in the circumstance of the case ths

applicant was not granted back wages though the

period of absence was treated for the purposes of

continuity in service as casual labourer and for

other benefits,

24, Having considered the legal position on

this aspect we find that the law laid down by the

Hon'ble Supreme Court is binding under Article 141

of the Constitution, Though there is a Full Bench

decision on the point but that full bench decision

squarely do not apply to the present case for the

reasons already given in the earlier part of this

order. We, therefore, do not find that this is a

case where a r eference is invited to a Larger Bench,

^e have also considered the aspect that some of the

employees who claimed the benefit for the suspension
period have also been granted full pay and allowances

thoi^h the judgement therefore^are perincurium.

•o ,29<
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25. Ths Impugnad order in the present case
dated 25.1,88 and order of the higher authorities
paesed in appeal end reeieion dated September 30,
1988 and 11/12.1,89 have clearly taken into account
that the criminal case did not run through its
nermai cdurse and the case uas uithdraun under special
circumstances, this should not be compared uith the
normal cases of acquittal in a criminal case. The

applicants have not challenged the order of punish-
mant of censure dated 28,4,87 by uay of appeal
under the relevant statutory rules. That order
has become final and no judicial revieu of the order
IS called for as tha statutory remedy against the
said order has not been exhausted. The Appellate
Authority has also considered the order passed by
the disciplinary authority dated 25.1,88 and has
given a detailed reasoning that the criminal case
das uithdrauan upon tte charged official pending
unconditional apology. The Bevieiotjauthority has
also considered the matter after proper application
of mind. The disciplinary authority passed the
order dated 25.1.88 after issuing a notice to the
officials on the proposal to limit the period
under suspension dnly to ,the payment of subsistence
allouance and that uiu be treated ae pay and
allouance for that period. The officials had also
made representations against the same uhich uas
duly considered by the disciplinary authority,
appellate authority and the BevisiorTltthority as
said above. Uhen an order has to be passed by tha
administrative authority the scope of judicial
"Vieu is Itoited only to find out uhether the

• o30

9^



0

r
K

17

s3as

proper procedure provided under the statutory ruiei
has been applied eith br not. The order under
fR-54B ie to be passed by the administration in
apacial clroumstenoes of the case teking ;into
account the delinquency of the official , uho
"as chergesheeted either for a criminal act or
for a service misconduct. The Tribunal cannot
ait as an appellate authority over the above

•irdeEsif the compliance has sufficiently been.made
of the statutory rules. ThiSi aepect of the
matter has aleo hot been considered in any of
the decisions uhich have been cited as exemplar
in the cases of similarly situated other employees
by the various 0anchea of C«T.. The matter has
been considered in the case of Ram Phal(supra).
Uo are in full agreement uith the ratio of Ram
Phal case and that also is a necessary fall out
from the latest judgement of the Hon'ble Supreme
Court in the, case of nanagement of Reserve Bank
of India,Neu Delhi(supra) and flPSRTC (supra).

26. Even from another angle ue find that
in a recent decision of Hsn'ble Supreme Court of
Nelson Plotis Vs. UOI 1 Anr. reported in
3r 1992(5)Sc 511, Three Nember Bench of Hon'ble
Supreme Court has held that even after acquittal
of an employee in a criminal case the disciplinary
proceedings against him for the same misconduct
could be continued. -It has been held that the
nature and scope of criminal case are different
from the departmental disciplinary proceedings.

o o • 31,
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Aft order of accjuittal cannot concludo dBpartmental

proceadingSo In the present case the applicants

have not been exonerated for the misconduct for

which they ware charged in the criminal casso'

The misconduct was of a serious nature because the

applicants had protested in an undisciplined manner 5

Seeing to the nature of the organisation^.., certain
departmental instructions purposely meantrto

regulate the movement of individuals in various

branches of Head quarters,New Delhi, In order to

pressurise the departmental authorities to withdrau

those instruc tionSp senior officers were wrongfully

confined within the office complex beyond the

office hours and when the persuasion to stop
the gherao failed, the police had to b e called to

secure the release of the senior officers. The

applicants were challaned under section 342/343/
506 IPG, The criminal court had not arrived at a

definite finding regarding the non involvement of

the applicants in that indisciplined incidsifttV,

Thus, prima-facie this is a case where the sus

pension was fully justified taking into account the

conduct of the applicants and the manner in which

they resorted to undignified behaviour for redress
of alleged grievance against the departmental

instructiona.

27, The impugned order passed in the case

needs no interference and all the Original Applications
are dismissed as devoid of merit leaving the parties

k

to bear their own cost

in §ach file,

0 . •

A copy of oa^ order be placed
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