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Hon'ble Shri BoK,‘§ingh,'Nember(A)

0,R,5850/94

Shri Kul Bhushan Madan

s fo late M.M., Madan,

C-2-C, Pocket-12,

House No,.164,Janakpuri,

New Delhi, so0o HApplicant

By Advocats: Shri R.D, Kewal Ramani

Vs,

1. Union of India
through Cabinet Secretariat
Raghtrapati Bhawan,
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1° Shri Ao so Gupta,
afo Shri B.P. Gupta,
aged about 45 years,
Rfo A-18, Rakshi Kunj,
New Belhi,

2, Shri R,R, Sandal,
sfo Shri R.M, Sandal,
Faridabad(Haryana)

3, 3hri Basudev
sfo Shri N, &am,
Rfo C-128, Nanak Chand Basti,
Kotla Mubarakpur,
New Delhi,

4, 3nhri D.C, Bhyani,
sfo Shri B.p, Dhyani,
R/o BR-20/8, Shalimar Bagh,
New Oglhi,

5, Shri Chandra Sekharan A K,
sfo Shri A.K, Ezhuthassan,
Rfo W.No.925,3ector-4,
R.K, Puram,

New Delhi,

6o Shri Ramesh Kumar,
sfo late Snhri Cheddilal
ffo House No,70,. ‘
Ravinder Nagar,Near Khan Markst,
Neuw Deg lhio

7o Shri VoK, GUptao
sfo lats Shri 0.P. Gupts,
Rfo A,No,337,58ctor-5,
ReKo Puram,New Delhi.

8. Shri M, Gopalakrishnan,
sfo late Shri N.M, Suamy Naidu,
R/fo 88, B-6,5sctor 4,
ROhinig .
Delhio

9, Shri Raj Narain Sharma,
s/o late Shri Gopal Narain Sharma,
Rfo WZ 317,Naraina Village,
New Delhi,

10, Shri Ragkesh Kumar,
s/o late Shri Ramesuwar Chander,
Rfo R21f,Moti Bagh=I, '
New Belhi, '

By Advocate; Shri BoBo Raval

Vs,

1, Union of. India,
through the Cabinet 3ecretery,
Govt, of Indis,
Raghtrapati Bhavan,
New Qelhi,
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2, The Secretary
Research and &nalysis Wing,
Cabinet Secretariat,
Govt, of India,
Room Ng.8-B, South Block,
New Oelhi, ose Respondents

8y Advocate: Shri M.K, Gupta

9.8, .841/94

Shri Mehesh Ahluwalia,

8s/o Shri Sita Ram,

Rfo C-4-8/219,danakpuri,

New Delhi, eso RApplicant

By Advocate: Shri 8,8, Raval

Vs,

1. Union of India
through the Cabinet Secretary,
Cabinet Secretariet,
Rashtrapati Bhavean,
New Delhi,

2, The Secretary '
Research and Analysis Wing,
Cabinet Secretariat,
Room No.8.B, South Block, ,
New Oelhi, sses Respondents

By Advocate: Shri MoK, Gupta
OoRoNao1531/94

Shri Anjan Sain Gupta,
s fo Shri D.C, Sen Eupta,

Rfo 23-F, Gasta Houseing Society, .

Teacher's Colony,Block B3,

Paschim Vihar,

New Delhi eos Applicant

By Advocates Shri 8,B, Rayal

Vs o

1. Union of India
through the Cabinet Secretary,
Rashtrapati Bhawan,
New BB lhio

2, The Secretary
Research and Knalyais Wing,
Cabinet Secretarijat,
Govt, of India,
Room No.8-B,South Block,
New Delhi, veo s Respondents

By Advocate: Shri NoKo‘Gupta
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Han'ble Shri J.P. Sharma,Member (1)

Since common question of fact and lau
is involved, all the cases are taken togsther and
disposed of by a common judgement, In fact the
arguments in all these cases were also heard

together,

0,R,550/94 Filed on 18,3,94

2, The applicant Shri Kol_Bhyshan Madan
was put under suspension u.e.f.’29;11580 while
he was working as L,0,C, in Cabinet decretariat
having been:arrested by the police in a criminal
case ufs 342, 353 and 506 IPC‘in FIR No,311
dated 27.11,80, He was suspended alongu ith

32 othasr employees of ths Cabipet Saecretariat,
This suspension order was revoked by the order
dated2°3°87,:mantioning ths fagt that a disciplinary
enquiry under "ule 16 of the CCS (CCA)Rules 1965
is contemplated against him, The applicant,
thorefore, was re-instated in service on 2,3.87,
The relief claimed by the applicart in this
application is that the applicant be aranted
full pay allowances of the suspended period

from 29,11.,80 to 1,3.,87, The other relief prayed
for by the applicant for quashing of the orders
dated 28,4087, 25.1,88, 30,9.88 and 11/12.1.89
and order dated 7.,3.94 has not been pressed,

The order dated 28,4.87 is an order passed by
the disciplinary authority in the departmental
proceedings initiated under Rule 16 of cia(cch)
Rules on the basis of a chargeshset igsuad by
order dated 5,3,87, imposing the penélty of
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censure. Ths order dated 25.1,88 is passed by thke
diaciﬁlinafy authority under FR 54(b)(1) that

ths periodiof suspension in respact of Shri Kul
Bhughan Madan,L.®.C. from 29,11.80 to 1.3.87

will be traéted as period not spent onduty and
the subsistence allowance paid to Shri Kul
Bhushan ﬂadan,Loﬂ.Ca during the said period will

be treated as pay and allowance for that period,

It was furthsr ordered that the period of suspension

though not on duty shall count for the purposes
of (a) Earried Leave, (b) Annual increments (c)
Pens ion and DCRG benefits, The order dated
30,9.88 and 11/12.1.89 was passed by the higher
authoritieé under Ruls 27(3) and Rule 29(1)(v)
(a) of the CCS(CCA)Rules,1965 respectively,

The order dated 7.3,94 is to the effect that
the applicant cannot get ths benefit accrued

to Shri JoM. Soni,ARD(S&T) as 8 sequsl. to the
judgement delivered by the CAT cannot bs auto-
matically dxtended to him, Thus, the only
relief in this application for th payment of
pay and allowances for the suspension period
from 29,1180 to 1.3.87 with 12% intersst on

arraars of pay.

0 A, 757/94 filed on 6.4,94

K In'the above application Shri A,.5, Gupéa
and 9 nthags have jointlf filed this applicationy
aggrieved by ths order dated 9,3,94 rejacting the
request faijextending the benefit accrued to J.Me
Soni as a sequel to the judgement delivered by

the CAT in ths case filéd by Shri Soni, A similar
order has been passed in the case of Applicant

No.2 on the sams date, A similar order uas

passed on 15,3,94 in the case of Applicant No,.3,
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Tho applicdnts uwsre also among these 33 official
against whom FIR was iodged on 29,11,80 as referred
to abovs in the case of Kul Bhushan Madan in 0.4,

§50/94. The applicants were alsae likewise susperdod

by the order dated 29,11,90 ard that suspsnsion ordop

was rsvoked on 2,3.87, A1l these applicants uera
alao served with the chargeaﬁaeé undar Rulse 16 of
CCS(CCQ)Ru198,1965 which andedig punishmant of
censurs onithe'applicants. A similar order was
passed in the case af aone applicants disallowing
the full pay and allowances under the period
suspension and also treating that period to be
counted to be spent on duty only for the bansfit

of leave,incremants, pers ion and gratuity,

4, The relisf claimed by the applicants is

to quash the orders of not giving benefits to the
applicants of the judgemsnt of the case 3.M, Soni,
ARO(S&T) and that the period of suspension from
29.11.,80 to 1.3.87 be treated as period spant on
duty for all practical purposes 1including for

the purpose of pay and allowances followed by all
oonsequantiél benefits like seniority,pramat;on,
con?irmatian; arrears of pay and allowances,bgnus
and any other bonefits alonguith 18% interest and

elso cost of this application,

0,R 841794 filed on 29.4,94

So Shri Mahash Ahluwalia,Field Assistant
(under suspension) has alse the similar grievance
a@gsailing the order datead 1.6092 whare he wag

[ ==~
informed that the matter with respset 5 hig

representation dated 1,6,92 js under consideration
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course of time, His further representatisms to

and he will be informed of the outcome in due

the effect that he may alse he given the benafits
of the judgement of JoMs Joni Vs, UBI 0.A,856/90

was not disposed of,

6o He has also prayed for the grant of

the relie fs that the period of suspensjion from
29,11.80 to 1,3.87 be treated as period spent
on duty for all pfactical purposes including fog
the purpose of pay and allouwances with all
consequential bemefits of seniority, promotion,
confirmat ion,crossing of E.B, and the arrears

be paid with 18% interest alongwith cost of the

application,

9.8, 1531/94 filed on 20,7,94

(P The applicant has assailed the order
dated 22,7,93 informing the applicant that his
represantation dated 21,5,93 regarding regulari-
sation of suspension period as on duty is under
consideration of the authority and the outcomo
will be intimated but he has not since ﬁeen
irformed., The case of ths applicant is almost
the same as the applicants of the above noted
Original Applications and he has also prayed

for the grant of the same rel iaf i,2, ths perisd
of suSpeﬁsioﬁ from 29,11,80 to 1.,3.87 be treated
as period spent oh duty for all practical
purposes including for the purpose of pay and
allovances followed by all consaquéntial
banefits like ssniority, promotion, confirmation
and arrears of pay be paid alonguwith 18%

interest with cost of the application,
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8, Not ice was issued to the respondents who
almost filed the same reply in the first three
Original Applications, Taking certain preliminary
ohjection that the application is not meintainabls
and is hopeless debarred by delay and laches as

was filed latser an"m
well as by limitation, Similar reply/ the remaining Uoh,
9, Sefora'deciding the main issue, the relsvard
facts are that all the applicants were arrested by
the police on institution of a criminal case by
the Departmnt itself whils they were posted om
var jous poéts in the Cabinet Secreteriat, There
was some pen=down gtrike uhich lead to certain ugly
incidemt; and the authoriﬁies hava,therafor%’lodged
the FIR against all thess applicants alenguith
certain other colleagues working in the Cabinet

Secretariat, That criminal case continued and the

applicants ware put under suspension as said abovs

WeBofo 29,111,800, That criminal case was withdraun
by the order dated 28,2,87 passed by Mo, New Belhi
and the same is quoted below:e

“The prosecution has already moved an
application dated 6,2.,87 for permissioh to
withdraw the case, The grounds on which the
vithdrawal is sought are that all thes accused
are governmsnt servants, In order to maintain
cordial relations between the government
enployees and the Governmert , the prosscution
is of the opinion that the cass mustbs uithe
drawn, Ths accussd persons have alrsady faced
a trial for about six ysars. Keeping in vieuw
the facts and circumstances of the case and
the grounds mentioned in the application,
it appears that it will bein the interest of
justice to allou the application, Accordingly
the application is allowed.

o
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Statement of A,PoP, Shri 9,5, Maya
recorded separatelyo

In vieu of the statement, the accused
persons are acquitted, Fils be consigned
to RR

After the aforesaid order was passed the
competent authority by the order 2,3.87 revoked
the ordsr of suspsnsion dated 29,11.80 which

is quoted belouws=

WHERERS an order placing under
suspension was made by the Join Oirector(E)
on 29,11.80 vide Order No.}/ROMN/80 dated
29,11.80,

WHEREAS after invest igation in
FIR No,311/80 of Lodhi Coloeny-Police
Station he alonguwith others was prosscuted
in a8 Court of Law on criminal charges
and the Government thought it fit to
withdraw ths case and the Court allouwed
application for withdrawal and technically
acquitted,

WHEREAS it is contemplated to hold
proceadings only under Rule 16 of ths
CCS(CCA) Rules,1965

NOW THEReFORE , 1, in exsrciss of the
pouers conferred by clause (c) of sub-ruls(S)
of Rule 16 of the CCS(CCA)Rules,1965 herchy
revoks the said order of suspensionwith
immediate effect,

sd/=-
JO INT /SECRETA RY(PERS )
APPOINTING AUTHORITY ©

iL oo o100




Thereafter, the disciplinary authority vide Memo3
Noo, 23/2/87-Pers=2 dated 5.,3.87 initiated the
disciplinaiy proceedings under Rule 16 of the
CCS(CCA)Rules 1965, The disciplinary authority
vide order dated 28.4,87 and after considering
the reply filed by the applicants that since
unconditional .apology was tendersd so it was
inflict
illegal to ./ . punishment after the withdrawal
of the criminal case and furthsr offered un-
gualif isd applogy prayirg for the closure of the
file, the disciplinary suthority held thes charge
eotablished against the applicants and imposed
the penslty of censure on the applicarts, Ths
diéciplinary authority further by the ordor
dated 25.1.88 passed the order under FR 54(B):
it wps. held-7°:. ; that the suspension in
: ~further
the casse was not unjustified/passed the ordsr
under FR 54(3)(1) that the periad of suspangion
from 29.91.80 to 1,3.,87 will be treated as
period not spent on duty emd the subsistence
allowance paid during the said period will be
“treasted as pay and allowances for that period,
it uwas furthsr ordered that the pariod of suspsnaion
though not on duty shall count for the purposes
of (a) Earnad Leave, (b) Annual increments and
{c) pension and OCRG benefits, This order has
been uphald by the higher authorities in appeal
and revision by the orders dated 30.,9,88 and
11/12,1.89 respectively.
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10, 1t appears that t he applicants have been
making unsuccessful representations again and again
and one of such representations was made by some

of the applicants a?ter\the.case of JoMs Soni was
decided by the Principal Bench in 0,R.866/90 by

ths order dated 22,.,4.92. 1In that gase Joite Soni
was also a party to the incident of 27.11.80
alongwith the applicants and some other employees.
The Tribunal in that case relying on the decision
of the Hon'ble Supreme Court in the case of

Brahma Chandra Gupta Vs, UDI AIR 1984 S,C.380

and the Full Bench decision of CAT in the case of
S, 3amson Martin Vs. UOI & Ors reported in
1990(1)ATLT(CAT) 161, gave the following dimsctions
to the respondents:-

% In the light of the foregoing discussion,
the application is disposed of with the follouing
order and directions:

(i) The respondents are directed to treat
the period of applicant's suspsnsion
from 29,11,80 to 1.3.87 as 'on duty®,
They shall pay him full pay and 2llou=
ances from 29,11,80 to 1.3.87. He is
also entitled to other monetary benefits
which would have accrued to a Government
gservant who was naot placed under
suspension,

(1i} The respondents shall take steps to
constitute review B.P,C, to consider
the case of the applicant for crossing
the Efficiency Bar when it fell due.
dimilarly, his case for further promot ion
should also be considered by a revieuw
D.P.Cs The review B.P,C, should also
take into account the order of the
Metropolitan Magistrate scQuitting

l | .12,




the applicant in the criminal case,.

The D.P.C, also should not take into account
any remarks contained in the annual cqnfie
dential reports of the applicent relating

to his suspension or pendency of criminal
case against him, In case, the revisu
D.FCs find him fit for crossing the E.B,
from the due date, the epplicant shall be
allowed to cross the Efficiency Bar fmm

the seid date. Similarly, if the revisu
B.PiC, finds him fit for promotion he

shall be promoted from the dste his immediate
junior was so promoted. In that svent,

he would also be entitled to the arrears of
pay and allowances.

(iii) The respondents shall comply with ths above
directions as expeditiously as pessible and
preferably within a period of four months
from the date of communication of this ordew,

(iv)There will be ro order as to costs.”

The respondents have d isposed of representations of
gsome of the 'applicants by the order dated 7th and 15th
March,1994 and other applicants were also informed

that their matter is under cons ideration and after

decision istaken, they will be informed. Houwever,

no reply was given in thes case of Anjan Ssn Gupta

in 0,A; No,1531/94 as he made the representation

in 1993, |

11, The question to be decided in all these U.As.
is whether the Govt, servant who had been suspendad
on theiinitiation of criminal proceedings against

him and the suspension order uas éubsequently

revoked with specific condition that a minor

penalty chargesheet ghall be issuad for the same

lo ;
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misconduct, in view of the fact that the acquittal
by the criéinal court in the sarlisr instituted
criminal proceedings uas technical, he is entitled
to full pay and allowances for the period during
which he was kept under suspension, FR 54-8 lays
down a provision for the treatmsnt of such period
by the competent authority on the re-instatement
of @ suspended employee regarding the pay and
allowances to be paid to such Govt. servant of
ths period of suspension ending with re-instatement
and whether'or not the saidlperiod shall be
treated as a period spent on duty. 1t further
lays doun in sub-clause (3) that where the
authority compstent to ofder reinstatement is
of the opinion that the suspension uas uholly
unjustified, the Govt, servant ghall, sub ject
to provision of aub-ruie {8) be paid the full
pay and allowances to which he would have besn
entitleg,had he not been suspended, In such
a cage the period of suspension shall be tresated
ag a period spent on duty for all purposes,

- other cases -basides
In sub rule 5 of rule 54-B that in fhose cases
referred to sub rule 2 and 3, the Govt, servant
shall be paid such amount, not being the uhole,
of the payand allowances to which he would have
been ent itled badihe not bsen suspended, as the
competent authority may determins after giving
a notice té the Gowt, servant of the quantum
propoged and after considering the representation,

if any submitted by him in that connection,

L oelde
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In such a cass the periad\of suspension shall not
be treated as a period spent on duty unless the compstent
authorifyJspacifically?irecta that it shall be

so treated in any specified purposs.

12, The contention of the learnsd counsel
for the applicants in all the 0.Rs is that
similarly oituated employees were not granted the
benefits of the éu5pension period in terms of
full pay and allowances h;d. filed applications
before the Principal Bench and they have been
granted the reliefs of full pay and allouancaépf
the suspension period, These casss are R.C,
Batra V, UDI & Ors, 0,A, No,2319/88 decided on
24,12,93; R,R, Makhija Vs, UDI & ors. 0.A.No.
2572 /89 decided on 23,10,92 and J,M, Soni 0.4,
No .866/90 decided on 22,4,92, 1t is therefors
arqued that the applioantsaie covered by ths
above decisions of the Tribunal, It is further

argued that acquittal in the criminal case would

render thas suspamsion whelly yn.justified and

thet they uwiuld be entitled to full pay and

allouvances, consequential benefits etc, @nd also
to treatment of the said period as on duty for
all purposes and that punishment of gensure
awvarded to them was illegal, Thse lesarmsd counss}
for the applic ants has placed reliance on ths

Full Bench decision of S, Samson Martin Vs, UOT &
Ors. The reliance has also been placed on the
case of Brahma Chandra Gupta Vs, UOI decided by
Hon'ble Supreme Court reported in AIR 1984

S.C. 380. It is further argued that the applicants

doo‘Sc
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arg entitled to the bensfits of the judgement
already delivered in similar cases and placed
reliance on the case of Devi Ram V., UNION OF
IDIA reported in 1992(2) ATC 482, decided by
the Principal Banch. We have considered all
thege . aspects of the matter and considered
the various judgeme nts relisd by the counsel
for the applimnta, The Full Bench decisian
of S.%amson Martin (supre) is squarely based
on the decision of Hon'ble Supreme Court in
the case of Brahma Chandra Gupta (supra),
In fact the case of Brahma Chandra Gupta
relates to an employee who was involved in a
criminal case under section 19F of the Indian
Arms Act and was convicted by the Lower Court
but the Appsllate Court set aside ths condiction
and acquitted him holding not guilty of the
offence with uwhich he was charged, In the full
bench casse it was held that whatever be the
circumstances of acqQuittal, when the disciplinary
authority has chosen to susggnd. .. on the fact
of the criminal proceedings only and tb .uaik
till the end of the procesdings, it has no
discretion on matters of pay and has to abide
order of the
by the/criminal court. There is nothing like
honourable acquittal in the 1lsgal frameuwork of
criminal law in forece in our country. Honourable
acquittal is no longer legal&concapto There-
fore, it islnot open to the compstent authority
to scan the order as to find out whether the

Li’/ ) 00016y
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person chargesheeted was honourably acquitted
or net, It has therefore been held if the
disciplinary authority misdirects itsslf and
indulge&ce in the exercise of finding out the
decree of culpability from the scrutiny of the
judgemant it is necessarily prone to commit
errars, It was ,therefore held when suspension
is uholly due to a crimimal proceedings, the
acquittal at the end of such proceedings, would
render ths suspension wholly anustified and the
disciplinary authority does not have to a8nalyse
with the judgement of the Criminal Court to coms
to its own cenclusian reéarding the degree. of
proof in respect of the culpability. In the
later part of thsg judgemsnt, the Berch in para

15 also observed as follous:

PUe are aware that there are certain
cases of technical acquittal, For instance,

under 3ec¢.320(B) of the Criminal Procedure
Code, the composition of offence dons by
partiss will havs tte effect of acquittal,
Similarly,under Sec.321 of the same Criminal
Procedure Code, in case of withdrawal by the
prosecution after the charge hasb een framed,
the accused shall be agjuitted, The absenca
of valid sanction by the competent authority
may also entail acquittal, Ewen in such
cases, regarding ths culpability of the
employee, nothing will be knoun to the disci.
plinary authority with certainty, Therc
fore whatever the circumstances of acqQuittal
vhen the disciplinary authority has chosan
to suspsnd on the fact of the criminal pro-
ceedings only and to wait till the end of

the procseding, it has no discretion on
matter of the pay and has to abide by the
verdict of the Criminal Court,®
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13, The Full Bench has aiso placed reliance as
said above in the case of Brahma Chandra Gupta(Supra)
ard the relevant portion of the ratio of the judga-
ment is in para 6 of the report at pags 436

(1984) 2 SCC 433 and the same is Quoted belowi.

“The appellant was a permensnt UDC
who has already retired on supsrannuation
and must receive a mepasure of soci-econamic
justice, Keeping in view the facts of the
case that the appellant was never hauled

—— Gt eacean

for dspartmental enguiry(amphasis supplied),
that he was prosecuted and has been ulti-
mately acquitted, and on being acquitted he
was reinstated and waspaid full salary for
the period commencing from his acquittal,
_and further that even for the period in
guestion ‘the conce rnad authority has not

hald that the sus psnsion was uhollx_nusti-

Kigg(smphasis supplied} because three-

fourth of the salary is ordered to be paid,

we are of the opinion that the approach of

the trial court was correct and unassilable,®
144 Now analysing both the authorities i.e.
the Full Bench and the case of Brahma Chandra
Gupta there is a clear distinction in the presant
casa. In the present cass the criminal case uas
withdrawn by the prosscution on the applicant's
tendering unconditional apology and the Full Bench
also in para 15 QUoted.above treated such a case
of technical acquittal bscause the criminal court
also did not go into ths culpabiiity of the
applicants with respect to the allegations of
certain conduct which amouﬁted to an of fence
under.section1342, 353 and 506 IPC., Further in

this case the alleged acts of the applicants usre

J&/ | 00184
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committed with regard to the authorities when they
were posted in Cabinet Secretariat on various
capacitiess In view of all thess facts and ciro
cumstances, the order of revocation of suspension
categorically mentioned in the order dated 2,3,87
that an enquiry urder Rule 16 of theCC3(CCA )Rules,
1965 48 contemplated inspite of the order of
rovogation ;of Suspension and reinstating the
applicants in gervice., Now the decision cited

by the learned counsel of JoM, Soni gams to a
conclusion only on the basis of the full bench
decision an& the case of Brahme Chandra Gupta but
as indicéted above both these cases cannot squarely
apply to the case of the a8pplicants, In}?ise of
JoMs Soni only the finding has been arrived at
without giving any ratig in parea 14 stating that
7in our opinion, the acquittal in the instant

casa is not a technical acﬁuittal, as has been
wrongly concluded by the respondents,® Thare is
no other discussion whatsoever on the prov is jons
of FR 54~B nor the para 15 of the Full Bgnch
decision QUoied above has been cors idered where
in a case of withdrawal of proesecution the Full
Bench has a lso observed that in case af uifhdrawal
of prosecution under gection 321 of the Cr.P,C,

the accused gets only technical acquittal.

15, In the other 0,A, 2572/89 of R.R,

Makhija, the same bench came to the same finding,
However, the provision of FR 54 sub rule 5 has been
refarred to but it has not been amalysed and

referrtrg to the case of Madras High Court in
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U0l Vs, Jayaram Damodhar Timiri 1960(1)MLI 41g
and another case decided by the Tribunal in the
case of N.'Jayarangam Vs, Senior Supdt, of Ppst
Offices 1988(7) ATC 676 held that the applicant
is entitled to full pay and 21lowances for the
8U8p80810n”p6r10d, The facts of the case of
Jayarem Bamodhar Timiri as sell as of M, Jayae
rangam have not been at 21) touched in ths
aforesaid judgement. In both these cases the
pharaseology on acqQuittal has been discussed
holding that thers cannot be different kinds of
acquittal in a criminal case, Even in the case
of Jayaram Damodhar Timiri Madras High Court
observed that once there is an acquittal and

in the absence of any other disciplinary pro=
cesdings launghed by the Government, the plaintiff
would be entitled to continue in the empleyment
and he should be reinstated, Thus, an the fags
of it the issue involved in both these cases was
regarding the neture of acquittal and the Eyll
Bench decision in the czse of $, Samson fartin
do observe that there are technical acquittal
also in criminal cases but the technical acquittal
is as good as honourable acQuittal for all
purposes, This aspect will be dealt with in

the later part of the judgement with reference to
the lau laid doun by the Hon'ble Suprems Court,
The case of R.R. Makhija having been discussed,
nouw we come to the case of R.,C, Batra Vs, UOI &

Ors, decided on 24,12,93. 1In para 5 of this
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judgement the Tribunal has taken it as s covsred cess

with the decision of the case of J.fl. 2oni(Supra) and
the Full Bench decision in the cese of S, Samson Msortin
(Supra) and passed the final orders, Ths next caso

of Balwant Singh Solanki 0.R,252/89 decided on 28,2,94,
In this judgement after discussing the facts and

after observing in para 8 of the judgemsnt that tho
counsel Shri P.P. Khurana is unable to state why

the judgement of the czse of Jaﬁo Jani cannot be
followed and the Tribunal obsarving that there is no
dif ference between thess 2 cases i.e, of the applicant

and Jofle Soni gave similar directions in that cage also,

160 Rs pointed out earliser, the Honlble Supreme
Court has ﬁonsidared in some of the rac;nt decisiong
as to how thé period of suspension of Govt. servant
after his acquittal from the criminal case, having
been suspended sarlier, has to bs treated after

his reinstatement by the administration.

17, In the case of [ansgement of Reserve Bank
of India,New Delhi Vs, Bhopal Singh Panchal dec ided
by Three Judges of the Hon'ble Suprems Court reportad
in (1994)1 S.C.C. 541, the Hon'ble Supreme Court
considerad the case of a Bank employee,, The said
Bank employee was involved in a case under section
302 IPC and on his conviction by tha Session Judge,
the smployse was dismissed from the service. Houweveor,
on appead against this convietion, the High Court
allowsd the appeal and acquitted him of the offaence
9iving him the benefit of doubt, The petitionsr

did not reinstate the employee uho raised an
industrial dispute and the Central Gowt, Industrial
Tribunal by the judgement May 19,1983 gave the
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award that the dismissal was unjustified, gquashed
the same and ordersd the bank to reinstate the
employee with full back wages and to allow conti-
nuity in sefvice as if hB!UaS nevar dismissed from
service, The Bank reinstated the emplayee in
service .bylthelorder dated 24.8.83 and treated.
him on duty during the pariod from April 28,1977

to August 23,1983 and paid him admiss ible wages

for the back period. The employee filed applic ation
before the Labour Court under section 33-L{2) of
the Industrial Dispute Act,1947 claiming the diff-
erence in amount paid to him as gubsistence allowanco
during the period of suspension from September 18,
1974 till the date of his dismissal i.s. April 28,
1977, He also claimed other bensfits of increment
etc, whereby his pay on reinstatement has to b e
fixed takimg into account the increments earned by
him during the period of suspension, The Labour
Court decreed thes claim of the employse which uwag
impugned before the Hon'ble Supreme Court., The
Hon'ble Supreme Court framed the question for
consideration “whether the order of suspension ig
automatically setgaside on reinstatement and |
whether the Management cannot daal uith the period
of suspension according to regulations governing
the service dbnditione“. The Hon'ble Supreme Court
considered the melevant provisions of the
regulations 39, 46 and 47 which lay doun that an
employee who is arrested for an offence his pefiod

of absence from duty is to be treatsd as not being
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beyond circumstances under his control, In such
circumstances when he is treated as being under
suspension during the said period, he is sntitled
to subsistence allowance, The competent authaority while
deciding. .. uhether an embleyae who is susponded
in such circums tances is entitlegto his pay and
allowances or not and to what extent,if any ,and
vhether the period is to be trestsd as on duty or
on leave, has to takes into consideration thse
circumstances of each case, It is only if such
an employes is acquitted.of all bleme and is
treated by the compstert authority as besing on
duty during the pariod of suspension that such
employee i3 entitled to full pay and allowances
for the said period. In other words,regulat one
veot . the pouor exclusivaly in the Bank to traat
the period of suspsnsion on duty or on leavs or
otheruise. The powsr thus vested cannot be
vadidly, challenged, Quring this pariod the
employee renrders no work, Hs}?bsamﬂ for reasgns
of hio oun involvemant in the miscondust and the
Bank 4o in.no. L Zespona;bl@ for keepdng him away
from his dutias. The Bank therefores cannot be
saddlad with the liabi 1ity to pay him as salary
and allouanca for the periad, That will be
against the principle of no work, ne pay and
positively inequitable to those who have to work
and earn their pay, As it is, svan duriné such
period, the employse earns subsistance allovance
by virtue of the Regulations, 1In tha\circumstancas,

the Bank®'s power in that bshalf is ummesailahla,

L
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18, The regulations referred to above are

in -~ pari materia with FR 54-B which envisages
every eventdality for a Govt, servanmt undsr suspens ion
regarding payment of full péy and allowances aftor

his exeneration from the blame either in departmental

8nquiry or in a criminal cass,

19, The Hon’ble Suprems Court also considerad
this matter in the case of Qepot Mapager, Andhra
Pradesh State Road Trangsport Corporation,Hanumakonda
Vso V., Venkateswarulu and Another reported in
Judgemsnt Today 1994(3)5.£,199; In that cass also
regulations 18,20 and 29 of the Andhra Pradesgh
State Road Transport Corporation Employees(Classi-
Fication,Contrel and Appeal)Regulations,1967 wers
considered, The question in that cass wag framad
wvhether an employee of the APSATC was kopt under
suspension pending investigation, inguiry or trial
in a criminal prosecution, is entitled to salary
for the period of suspension after the criminal
proceedings are terminated in his favour, The
Hon'ble Supreme Court after considering the various
aspecis of the matter held that on acquittal and
reinstatement an employee does not become, without
any further scrutiny, entitled to the payment of
full saiary‘for the pariod during which he remained
under suspension and tpat it is open to the
compatent authority @o : withhold payment of full
salary for the suspension period on justifiable
grounds. The High Court has ansuered the q?estion
in favour of the employees which uaafﬁﬁﬁunﬁﬂ;b@
the authorities befors the Hon'ble Supreme Court.

lﬁ— 00028,
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Thus, it has been held that it is open to the competent
authority after issuing a show cause notice in respect
of the propoped action énd considering his reply before
passing an order regarding tﬁe payment of full salary
for the psriod of suspension, Thus, the relief

granted to the employees by. the High Court was cquashsd
by the Hon'ble Suprems Court.

20, The concept of the Full Bench in the

case of 3. Samson Martin that there is nothing
Honourabla acquittal cannot be accepted as a goad
law in view of the decision of the Hon'ble Suprems
Court in the case of Management of Reserve Bank of
India,New Dglhi (Supra)., The Hon'ble $upreme Court |
has held that Hiéh Court acquitted the respondant _ b
emplayees giving the bemafit of doubt, the Bank o
rightly refused to reinstate him in service on ths

ground that it was not a hﬁnourable acQuittal as L
required by Regulation 46(4) of the Reserve Bank
of India(Staff) Regulations,1948, The aforesaid

Bank employee was convicted by the Session Judge

and wag dismissed from service on account of his
conviction, When the High Court agguitted the
Bank employee giving the bensfit of doubt, the
Bank refused to reimstate him in service on the
ground that it wasnot honourable acquittal,
Regulatiaon 45 of the regulations in sub clause 4
provides whsre an employze has been dismissod on
account of his comviction in pursuance of sub
regulation 3 of Regulation 46 and the related
conviction is set aside by a highar court and ths

employes is hpnourably acguittaed(emphasis supplisd),

he will be #einststed in service. Thus, the oy

s
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acgquittal of a Govt, sérvant by crimiml court
can still be seen uhgther it is clean acquittal
or @ technijcal acquittal, The Full Bsnch in S.
Samson Martin case*had already held that uhen a
criminal case is withdrawn by the prosscution

against an accused then it is technical agduittol, .

21, In view of the above law laid down by

the Hon'ble Supreme Court thers remains no daoubt
that the campetant authority exsrcises its pouer
under a statutory rule FR 54.B and after giving

a shou cause notice he is authorised to pass an
ordsr uith‘reasoning for treating the period of
suspension of a Govt, servant bscause of a-criminal
cass till hé is reinstated on the decision of ths

criminal casae.

22, The Principal Bench in ths case of

Ram Phal and othars Vs. UOI & Ors, presided over
by Hon'ble Justice V.3, Malimath in T.990/85, in
Civil Writ 522/1984 decidad on March 3,1992
congidered a similar case of regularisatian of
period by payment of full pay and allouwamces
with 2ll other bgnefits for the peiiod undsr
sugpansion till reinstatement consequant upon
withdrawal of case against him. The Principal
Banch has considered this’matter and disagreeim

with the view taken by the Delhi High Court in

‘the case of Kartar Singh Vs, UOI (1983) 1 ILR

466(Belhi High Court) held that withdrawal of a
criminal case on tendering unconditional apology

is not an exoneration from the blame and

L
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suspansion cannot be treated asg unjustified for
which full emoluments could bs cleimed undsr FR54.8,
Though this case was decided an March 3,1932 and
has also been reported but it has not been placed
before the Principal Bench while deciding 0.9,
866/90 by t he order dated 22.4,92, The subsaquent
decisions in similar matters in 0,R.2572/89,0.8,
2319/88 and 0,A,252/89 were delivered on 23,10,92,
24.12,93 and 28,2.94 respasctively, There should
have boen uniformity of decision atleast in the
Principal Bench but the earlier decisjon has not
been placed or cited in any of the‘case relied.
by the counsel for ths applicants, The facts of
Ram Phal and others case are almost identical
with the facts of the present gase. Ram Phal &
Uthers during the year 1967 uas involved in a
criminal case for offence punishable under section
7 of the Essential Services Maintenance Act,

The petitioners of that case alonguwith others
tendered unconditional apolegy whaereupan the
criminal cases launched against them were Withe
dravn in the year 1971, Thse competent authority
passed ths order treating the pesriod of suspension
as on duty for the purposes of leave, pension,
increment and seniority and for the period of
suspens ion the emoluments would be restricted to
the subsistence allowance ard other allowarces
admissible to them under the provis ion of FR 53,

R similar situated persan Kartar Singh filed a
writ pstition before the Delhi High Court and he
Was granted- the full relief for ths suspension

period and the same was claimed by Ram Phal &

b o
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Others before the Tribunal as the writ petition
filed beforé the Belhi High Court in 1984 wvas
trams ferred to the Principal Bemeh, Firstly

the Principal Bench in this case found that

there usre de lay and lachss on the part of the
petitioners in approaching'the'courélfor the
relief armd the re was ng satisfactory explanation
placed before the Banch, It'uas also held that
czuse of acéioh cannot be deemed to have acecrued
or revived to the petitioners in the writ petition
by the judgément in Kartar Singh case by the

Delhi High Court, The Tritwnal therefore disagresing
with the view taken by the Delhi High Court re-
jocted ths writ petition as well as T.A, after
interpretating sub clause 12):6f¢FR 54 as then
existed. The Full Bench decisjon of S, Samson
Martin (supra) which uas decided on 11.10.,89 of
course uwas not placed before the Principal Bench
in this reported case, However, tie fact remains
that FR-54(B} has a similar provision even nou
which give pouer to the competent authority to
congider the pariod of suspengion under'clause (5)
and if the suspension Was totally unjustified ohly

in that case the relief could be c laimed and granted

- %0 the claimant of the suspension period. The

present cese is fully covered by the decision of

Ram Phal ocase,

234 The Hon'ble Supreme Court also cons idered
8 gimilar point of reinstatement of an acquitted

employee from a criminal case in the cass of
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Sagir Ahmad reported in (1994)27 ATC 78. 1In that
case the Govt, servant has worked over 5 ysars in
the Incometax Department. He was invalved in a
criminal case‘and was arrested on 17.4,.85, By an
order dated'18°4,85 his servicses ware terminated,
informing the employse thet his services were
terminated bscawse of his involvemant‘in a crimina}l
case and his consequent arrest by ths police.,
Howsver, he wasg acquitted in the criminal case by
the judgamsnt§datad 14.1,92, He came bafore C.A,T,
but his appliéation was dismissed on the ground of
dslay, The Hon'ble Supreme Court allowed the appeal
setting aside the order of the Tribynal directing
the rBSpondenfs to peinstate the applicant in
service and in the circumstance of the cagse the
applicant was not granted back wages though the
period of absence was treated for the purposss.of
continuity in service as casual labourer and for

other benefits.\

24, Having considered the legal position on
this aspect we find that the law laid down by the
Hon'ble Supreme Court is binding under Article 141
of the Constitution, Though there is a Full Bench
decision an the paint but that full bench decision
squarely do not apply to ths”present éase for the
reasonsg alreadf given in the earlier part of this
order, UWe,therefore, do not find that this is a

case uwhere a reference is invited to a Larger Banch,
Ve have alsc cqnsidared the aspsct that somé of the
employses who claimed the benefit for the suspengion
period have also been granted full pay and allowances

thowgh the judgemsnt thsrefcre,are perincurium,
o
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25, The impugned order in the present case (?7

dated 25,1.88 and order of the higher authoritiss
passed in appeal and revision dated Septamber 30,
1988 and 11/12,1,89 have clearly taken into account
that the criminal case did not run through jits
NOrmy)] course and the case was withdraun under spacial
circumstances, this should not be compared with the
normal cases of agquittal in a criminal case, Thg
applicants have not challenged the order of punisha
ment of censure dated 2804087 by way of appeal
under ths relevant statutory rules, That order

has become fibal and no judicial review of the order
is callsd for as tha statutory ramedy against the
8aid order has not been exhausted, The Appellate
Ruthority has alsg Considered the order passed by
the disciplinary authority dated 25,1.88 and hag
given a detajilsd reasoning that the crimipal cass
Was withdrawan upan ths chargsd offzcial pending
unconditional apology. The Raviszon;buthority has
also considered the matter after proper application
of mind. The‘disciplinary authority passed the
order datsed 25‘1.88 after issuing a notice to theg
officials on the proposal to limit the period

under suspension anly. . to" the peyment of subsistencs
allowance and that will be treated as pay and
allowanee for that period., The officials had also
made ropresentations against the same which wag
duly con31dered by the disciplinary authority,
appellate authority and the Revision ,étthority as
said above, UWhen an order has to be pasgsed by the
administrative authority the scope of judicia)

review is limited only to find out whather thg

L
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Proper procedure provided undsr the statutory rules
has been applisd with or not, The order under
FR-54B is tg be passed by the administration in
8pecial circumstancss of fha case taking . into
account thg delinQUancy aof the officiaj who
Was chargeshestsd either‘for @ criminal act op

for a service misconduct, The Tribunal cannot

8it as an appellate authdrity over the abgvs
ordems if the Compliance pmas sufficiently beenrmadsg
of the statutory rules, Thig: aepecﬁ of the
matter has also hot been congsiderad in any of

the decisions wh ich have been cited ag exampler

in the cages of similarly situated other employess
by the various Benches of CAT, The matter hag
been considered in the case of Ram Phal{supra),

We are in Full agreement with the ratio of Ram
Phal case and that also is a nacessary fall gyt
from the latest judgement of the Hon'ble Suprems
Court in the case of Wanégament of Ressrvs Bank

of India, Neuw Delhi(supra) and BPsATC (supra),

26, Etven from another &ngle we find that

in a recent decision of Hon'ble Suprems Court of
Nelson fotis Vs, UOI & Anr, reported in

JT 1992(5)ScC 511, Three Member Bench of Hon' ble
Supreme Court has held that evsn aftegp acQUittal
of an smployee in a criminal case the disciplinary
proceedings against him for the same misconduct
could be continued, .1t has been held that the
naturs and scope of criminal case are different

from the departmental disciplinary procsedings,
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An order of ecquittal cannot conclude departmental
proceedings, In the present case the applicants "':'j
have not been exonerated for the misconduct for
which they uwere charged in the criminal case,

The misconduct was of a serious nature because the
applicants had protestsd in an undisciplined manner ,
Sseing to the nature of the organisation, .. certain
departmental instructions purpossly meant-¢g
regulate the movemsnt of individusls in various
branches of Haadquarters,Neu Delhi, In order to
pressurise the departmental authoritiss to withdrau
thoge instrucﬁione, senior officers wers wrongfully
confined within the office complaex beyond the

office hours and when the persuasion to step
the“gherao'failed, the police had tobe callad to
securs the release of the senior officears. The
applicants were challaned under section 342/343/
S06 IPC, The criminal court had not arrived at a
definite Pinrding regarding the non involvement of
ths applicants in that éndiéciplined'incidaﬁtw,
Thus, prima-facie this is a case where the sus.
pension was fully justifisd taking into account the
conduct of the applicants and the manner 1in which
they resorted to undignified behaviour for redress
of alleged grisvance against the departmsntal f ,?

instructions,

27, The impugned order passed in the cags
needs no interfarence and all the Original Applications
are dismissad as devoid of merit lsaving the parties

to bear their own cost, A ceby b? ;22& 5rder be plaged
in éach files T -
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